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I  HAVE  added  in  this  edition  three  new 
cafes,  which  the  learned  author  intended  to 
tnfert  in  the  £rft  edition,  and  had  caufed  to  b^ 
tranicribed  for  that  purpofe.  Two  of  them  arc 
the  cafes  of  Join  Midwinter  and  Richard  Sims 
on  the  ftatute  9  Geo^  I.  c.  22,  and  of  John  Bett 
on  the  ftatute  8  and  9  Wn  IIL  ^«  26*  and  the 
third  is  an  anonymous  cafe  on  the  ftatute  9  & 
19  JV.  Ill,  c.  41.  In  the  two  former  caies  he 
differed  from  x^lX  of  the  judges,  and  they  were 
omitted  by  him  in  confeqqence  of  Uie  advice  of 
^nds. 

The  cafe  c^  Midwinter  and  Sims  is  of  great 
importance  and  very  exteniive  influence  ^  and 
as  it  is  imperfedly  fUted  in  the  cafe  of  Rex  v, 
Joirf  Rtyce  in  B.  R.  1767,  repprtod  ifi  4  Bur-^ 

A  a  raw 
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rem  2073 — 2086,  I  think  it  right  to  take  this 
Opportunity  gF  communicating  it  to  the  world* 
The  queflton  in  that  cafe  was.  Whether  Simsy 
who  was  prcfcnt  aiding  and  abetting  Midwinter 
in  killing  a  marc  of  the  profecntor,  was  oufted 
of  the  benefit  of  clergy  by  the  ftatute  K^Geo.  L 
c.  22,  by  which  it  is  cnadted,  ^  That  if  any  per- 
fon  or  persons  (hall  unlawfully  and  malicioufly 
kill,  maim  or  wound  any  catde,  every  perfon  io 
o£Feading,  being  thereof  lawfully  convii^ed,  fhall 
be  adjudged  guilty  of  felony,  and  (hall  fufifer 
drath,  as  in  cafes  of  felony,  without  benefit  of 
clergy."     Mr.  Juftice  Fofier  thought,  that  Sims 
was  a  felon,  and  a  principal  feloit,  but  that,  as 
aiders  and  abettors  are  not  named,  nor  defcribed 
in  the  ftatute^  and  the  law  requires  flatutes  io 
penal  to  be  conftrued  literally  and  ftriSly^  he 
was  not  excluded  from  the  benefit  of  clergy* 
The  other  judges  thought  him  to  be  excluded ; 
and  ibme  later  judges  have  agreed  with  them : 
but  the  argument  of  Mr.  Juftice  Foftery  whom 
Sir  WUBam  Blackftone  ^  JuAly  ftiles  a  very  great 
mafter  of  the  crown-law,  and  who»  as  Lord 
Chief-Juftice  De  Grey  -f-  upon  an   important 
occafion  faid,  may  be  truly  called  the  Magna 
Cbarta  of  liberty  of  perfons  as  well  as  fortunes, 
amounts,  in  my  opinion,  to  a  demonftration. 


•  Sec  Comment.  IV.  chap.  i.  p.  ?. 
f  Seej  WilfoQ  203. 

that 
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that  all  thofe  learned  judges  have  piifbbken  the 
law.    Sims  might  deferve  as  fevere  a  pumfhmeiit 
as  Midwinter}  but  no  puxiifhment  which  is  not  aa^ 
thorized  by  law  ought  to  be  inflidled  on  any  man^ 
and  the  point  is>  Whether  the  law  in  this  cafe  hath 
provided  the  fame  punifhment  for  both*    Mr» 
Juftice  Black/ione  *,  it  is  material  here  to  ohierve^ 
adopts  the  diftindlions  which  Mr*  Juflicc  Fqficr 
endeavours  to  eibLblifh^  and  he  lays  down  theib 
ruksi  "  That  when  the  benefit  of  clergy  is 
taken  away  from  the  offence^    (as  in  cafe  of 
murder,  buggery,  robbery,  rape  and  burglary,) 
a  principal  in  the  fecond  degree^  aiding  and 
abetting  the  crime,  is  as  well  excluded  from  his 
clergy  as  he  that  is  principal  in  the  firft  degree  : 
but  that  where  it  is  only  taken  away  from  the 
per/on  committing  the  offence,  (as  in  the  cafe  of 
flabbing,  or  committing  larciny  in  a  dwelling- 
houfe,  or  privately  from  the  perfon,)  his  aiders 
and  abettors  are  not  excluded;  through  the 

TENDERNESS  OF  THE  LAW,  WHICH  HATH 
DETERMINED,THAT  SUCH  STATUTES  SHAX.L 
BE  TAKEN  LITERALLY* -(•.'* 

In  the  above-mentioned  cafe  ofi^c^,  who 

was  indifted  with  others  on  the  itatute  i  Geo.  L 

Ji.  2.  c.  S'  for  beginning  to  denxoliflx  and  pull 

down  a  dwelling-houfe,  I  have  npt  the  leaft 


♦  Comment.  IV.  diap.  28.  %  3. 
f  1  Halfi  P.  C.  529.    F^ir  356. 

A  3  doubt 
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doubt  but  that  the  court  rightly  determined^ 
that  although  he  only  joined  with^  and  encou-- 
raged  and  abetted  other  perfons  in  beginning  to 
demolifh  and  pull  down  the  dwelling-houfe,  yet 
that  he  was  guilty  of  a  capital  offence ;  for  the 
fourth  feftion  of  the  ftatute  enafts,  "  That  if  any 
perfons  unlawfully,  riotoufly  and  tumultuoufly 
aflembled  together,  to  the  difturbance  of  the 
publick  peace,  fliall  unlawfully  and  with  force 
demolifh  or  pull  down,  or  begin  to  demolifh  or 

pull  down any  dwelling-houfc -,  every 

fuch  demolifhing  or  pulling  down,  or  beginning 
to  demolifh  or  pull  down,  fhall  be  adjudged  fe- 
lony without  benefit  of  clergy,  and  the  offen- 
ders THEREIN  fhall  be  adjudged  felons,  and 
fhall  fu£Per  death,  as  in  cafe  of  felony,  without 
benefit  of  clergy/*  The  words  of  this  flatute  are^ 
in  the  form  and  manner  of  expreflion,  remark- 
^eep.  35S1       ably  iimilar  to  the  words   in  the  fbtute  25 

Jff.  VIII.  c.  6,  againfl  buggery,  and  exclude  from 
the  benefit  of  clergy,  as  manifeflly  as  that  fla- 
ttite^  perfons  prefent  aiding  and  abetting. 

I  am  forry,  that  I  cannot  entertain  fo  favour^*- 
able  an  opinion  of  the  cafe  of  T^be  Coal-heavers ^^ 
which  is  inferted  in  Mr.  Leacb'%  Cafes  in  Crown* 
Law,  p.  61 — 63.  Seven  men  were  indited  on 
the  flatute  9  Geo.  I.  c.  22,  being  the  fame  flatute 
on  which  Midwinter  and  Bims  were  indicted,  for 
fhooting  at  ^ohn  Green  in  his  dwelling-houfe, 
and  were  tri&d  at  the  Old  Bailey  in  1 768.    Three 

4  ^ 
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of  tfaem  were  pfored  to  have  bceh  prcfeht  wkeii 
die  ethers  fired,  btit  they  had  ilcrt  b66n  feeri  to 
life  any  fire-arms  ihemfelVts.  The  yikry  fcmiid 
&em  all  guilty,  and  the  judges  *,  oil  a  refer- 
ence to  them,  determined,  that  the  offence  of 
all  was  capital;  and  they  were  all  executed^ 
The  words  of  the  ftatute  are^  ^  If  any  perfott 
ot  perfcms  fhall  wilfully  and  malicioufly  flloot  aH 
any  perfon  in  any  dwelling-houfe,  or  other  place, 
every  perlbn  fo  offending,  being;  thereof  kwfoBy 
conviftcd,  fliall  be  adjudged  guilty  of  felony, 
and  fhall  fufFer  death,  as  iii  cafes  of  felony,  with-' 
out  benefit  of  clergy."  This  cafe  is  cxi&ly 
fimilar  to  the  cafe  of  Midwinter  and  Sims ;  and 
if  Mr.  Juflice  Fofier*i  opinion  in  that  cafe 
be  well  founded,  namely,  that  the  benefit  of 
clergy  is  taken  away  only  from  perfons  aSlualfy 
committing  the  offence,  it  follows  neceflarily, 
that  three  of  thofe  men  fufiered  a  more  fevere 
}>unifhment  than  the  law  authorizeth. 

The  reader  will  perceive,  that  many  of  thd 
teafons  and  audiotities  on  which  the  author 
relies  are  woven  itito  his  Difcourfe  on  Accom-s 
|ilices,  and  will  excufe  the  repetition,  as  great 
injury  would  be  done  to  the  argument  by  omtt« 
ting  the  parts  inferted  in  that  Dilcourfe. 


*  sit  MUbael  Fcfiir  and  Sir  fnilimn  Btackfiom  were  not  jndget 
itt  this  6mt,  The  former  died  Nov.  y,  1763,  and  the  latter  waa 
made  a  juclge  in  1770* 

A  4  The 
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The  fecond  caic  added  in  this  edition  is  the 
cafe  oijobn  Be/i,  who  was  tried  at  the  Old  Bai^ 
ky  in  I753f  on  an  indi<%meat  for  high  treafon 
grounded  on  the  ftatute  S  &  g  fT.  III.  c.  26, 
for  having  in  his  cuftody  a  prefs  for  coinage 
without  any  lawful  authori^  or  fufiicient  excu(e> 
and  was  convi^d.  On  a  reference  to  the  judges 
two  queftions  were  made,  on  the  firil  of  which 
Lord  Chief- Juftice  Ryder  diflFcred  from  Mr. 
Juftice  Fofier  and  the  other  judges*  and  on  the 
iecond  he  and  Mr.  Juftice  Fq/ier  concurred  in 
Opinion  againft  the  others.  This  cafe  was  omit- 
ted by  the  advice  of  Lord  Hardwicke ;  and  ia 
the  margin  of  the  copy  intended  for  the  printer 
the  author  hath  written  this  note :  "  I  am  fatif- 
fied,  that  the  chief-juftice  upon  the  firft  quef- 
tion,  and  the  other  judges  upon  the  fecond^ 
were  totally  miftaken.  A  great  man  formerly 
of  the  profeffion*  by  whofe  advice  the  cafe  is 
omitted*  told  me*  that  he  hath  no  doubt  upon 
cither  of  the  queftions.  I  believe*  that  his  ad- 
vice proceeded  from  a  regard  to  the  judges*  or 
from  his  fear  of  eftabliftiing  a  bad  precedent  by 
the  authority  of  great  names*  though  he  did  not 
explain  himfelf  fuUy  upon  that  head."  Thq 
cafe  is  ihortly  mentioned  by  Lord  Mansfield  ixx 
I  Burrow  1 54.  *^  In  indictments*  faith  he*  upon 
8,  9  W.  III.  c.  26.  for  having  a  coining-prefs* 
every  thing  which  ftiews*  that  the  defendant  had 
jko  authority  muft  be  negatively  fet  out :  and  fo 
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it  was  done  in  the  indidtment  oiBell,  which  was 
lately  argued  before  all  the  judges/'  I  have  no 
tecolleftion^  that  the  opinions  of  the  judges  in 
this  caie  are  reported  in  any  book  :  and  there* 
fore  as  the  points  are  of  real  importaace,  and  it 
is  ftill  poflible^  that  a  lefs  accurate  account  may 
be  publiflied,  and  efpecially  as  I  received  direc«> 
tions  from  the  author  about  publiihing  it  at  a 
proper  time,  I  am  unvnlling  to  omit  the  preient 
opportunity  of  doing  it. 

The  laft  of  the  new  cafes  is  an  anonymous  one 
ef  a  woman^  who  was  indicted  on  the  ftatute 
J  &  %  JF.  III.  r.  41.  for  having  in  her  cuftody 
divers  pieces  of  canvas  marked  with  the  King's 
mark,  ihe  not  being  a  perfon  employed  to  nuke 
canvas  for  the  King's  ufe.  This  cafe  hath  fome 
connexion  with  BelPs^  and  was  omitted  in  con* 
fequence  of  the  omiflion  of  that  cafe«  It  is  of 
fome  importance,  and  ought  now  to  accompany 
the  cafe  of  Bell. 


;J^.^;.  M.    DODSON. 
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IH  O  P  E,  that  this  edition  of  Sir  Michael 
Fojier^s    Report,    and   Difcourfes    on    the 
Crown-Law,  will  be  found  to  be  very  corred:. 
I  have  uied  great  diligence  for  that  purpofe; 
and  have    been    confiderably   af&fted    by   the 
printed  copy  which  the  learned  author  ufed, 
and  which  he  hath  very  carefully  corrected. 
His  corredtions  indeed  relate  principally  to  the 
punctuation,  and  to  flight  inaccuracies   in  the 
ftile  j  but  thefe  matters  deferve  to  be  regarded 
in  fo  valuable  a  work.     In  pages  295  and  363 
the  reader  wiU  find  fome  few  words  inclofed 
between  hooks,  which  were  added  by  the  au- 
thor.    Some  additional  notes  and  references  I 
have  made  in  the  margin,  which  will,  I  hope, 
be  found  to  be  an  improvement  to  the  w6rk# 
However,  that  no  injury  may  thereby  be  done 

to 
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to  the  author^  the  additions  are  conflantly  di£- 
tinguifhed  a&  fuch,  unlefs  they  arc  merely  de- 
figned  to  complete  references  which  were  be- 
fore made. 

It  was  a  defeift  in  the  former  edition  of  the 
argument  in  defence  of.the  pcadice  of  preffing 
mariners  for  the  publick  fervice^  that  moft  of 
the  precedents  cited  from  Rymers  Fcedera  were 
cited  only  by  the  years  of  the  refpedive  Kings^ 
and  QOti,  as  they  ought  alfo  jLo  have  been^  by  the 
pages  of  the  refpedtive  volumes.  This  defeft 
is  in  this  edition  fupplied^  and  references  are 
alfo  made  to  many  authorities  in  Rymer^  which 
are  omitted  by  the  learned  author.  In  refer- 
ring to  Rymer^  I  ufc^^  as  he  did^.  the  fecoxid  edi- 
tion. 

Mr.  Barrington,  in  his  Obfervatibns  on  the 
more  ancient  ftatutes,  p.  335*  336,  feems  to 
blame  the  author  for  not  printing,  together  with 
his  argument,  the  records  cited  by  him  from 
Rymer;  "  as>  laith   he,  an   abridgment   often 

mijiates  or  nnjleudsy  and   few  wiH  take   the 

trouble  to  examine  the  original."  If  thofe 
records  had  remained  in  the  Tower  unpublifh- 
cd,  fuch  a  method  of  proceeding  would  cer- 
tainly have  been  very  proper ;  but  as  they  have 
been  long  in  print,  and  copies  of  them  are  ia 
many  hands,  I  fee  no  neceflity  for  printing  at 
length  all  the  records  which  it  was  proper  tp 
cite :  and  I  believe,  that,  as  in  this  caie  the 
abridgment  was  made  by  a  perfbn  of  fo  much 

learning 
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learning  and  integrity,  few  readers  would  be 
4inder  any  apprehcnfion  of  finding  the  records 
miftated  in  fuch  a  manner  as  to  miflead.  **  la 
the  fir  ft  order,  faith  Mr.  Barring  ton,  which 
is  cited,  the  naoft  material  part  perhaps  to 
**  prove  the  power  of  prefling  is  not  ftated/'  And 
after  ftating  the  abridgment  of  the  ccJmmiflion 
to  tf^illiam  Barret  in  the  29th  of  Edw.  III.,  he 
adds,  ^*  That  upon  examining  the  original  in 
^  Rymer  after  this  follows ;  Et  ad  omnes  quos 
^  in  hac  parte  contrarm  invenerit  feu  rebelles 
^  capiendum  et  in  pripmis  noftris  mancipandum^ 
^  in  eiidem  moraturos  quoufque  de  eifdem  aliter 
^  doxerimus  demandandum."  This  is  certainly 
a  material  part  of  the  commifiion :  but  I  cannot 
agree  with  this  Gentleman  in  thinking,  that  it 
is  the  moft  material  part  to  prove  the  power  of 
prefling  4  for  if  the  commiffion  had  been  origi- 
nally drawn  without  thefe  words,  it  would  have 
been  atmoft  as  ftrong  a  proof  of  the  point  for 
which  it  was  cited,  that  is,  the  ufage.  How- 
ever it  is  a  circumftance  proper  to  be  known ; 
and  I  can  add,  that  the  like  power  is  given  hf 
many  other  commiffions  in  Rymer. 
■  Mr.  Barrington  hath  made  objedions  to  fome 
other  parages  in  this  very  learned  and  accurate 
work ;  and  as  they  appear  to  me  not  to  be  well 
founded,  I  think  it  right  to  take  this  oppor- 
tunity of  making  fcme  remarks  upon  them. 
I  will  take  them  in  the  order  in  which  they  lye 
in  the  fourth  edition  of  his  book. 

In 
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In  p.  32.   Note  (k)  he  is   pleafed  to  lay, 

•^  That  it  feems  to  be  a  very  extraordinary  con- 

**  ftnidtion  of  the  ftatute  of  William  III,  which 

**  is  rather  infinuated  than  contended  for  by  Mn 

jceDifc-T.c3.  «  Jufticc  Foficr  in  his  Treatife  on  Treafon,  that 

^^  the  Spiritual  Lords  need  not  be  fummoned 
'*  under  the  words.  All  who  have  a  right  to^t 
^^  and  vote  in  ParMament ;  which  I  apprehend^ 
^*  faith  he,  to  have  meant  only  the  making  i( 
unneceflkry  to  fummon  Peers  who  were  mi-ir 
nors  or  profefled  papifts,"  If  Mr.  Juftice 
Fofier  had  contended  or  infinuated,  that  thct 
Spiritual  Lords  are  not  included  under  the 
words,  "  All  who  have  a  right  to  fit  and  votQ 
**  in  Parliament,"  he  would  deferve  Mr,  Bar^ 
ringtan's  cenfure :  but  it  happensj^  that  he  hath 
neither  contended  for  nor  infinuated  any  fuch 
thing;  for  Mr.  Barrington,  by  omitting  in  onq 
part  of  his  note,  and  changing  in  another,  ^ 
word  which  hath  great  influence  in  the  con*r 
ftrudion  of  the  ilatute,  and  by  his  total  filence 
in  refpedt  to  the  provifoe  hereafter  citedj^  hath 
been  guilty,  in  a  remarkable  manner,  of  mis-i 
TAXING;  but  whether  his  defign  in  fp  doing 
was  to  MISLEAD,  I  leave  to  the  judgm^ent  of 
others.  The  Aatute  doth  not  dire<^,  as  he  averts, 
all  the  Lords  to  be  fummoned,  but  all  the 
Peers,  who  have  a  right  to  fit  and  vote  in 
Parliament;  and  Mr,  Juftice  Fofier  thought^ 
that  the  Spiritual  Lords,  are  not  included  under 

this 
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diis  deffSFiptioOj  b^ing  <^  9^}iU9n  th^^t  t^  ^tff  ^'^ImJa 

not  Peers,  though  they  9n  I^er4s  of  Parfiamentt  ^  '»* 

He  likftwifi:  thou^t^  that  as  tbe  Lords  Ki^mar^ 

ttoci,  Cr^martii  and  Babnerim  were  txk4  }9  ^9 

court  of  the  Lord  the  King  in  Pariwin^nt,  »nd 

not  in  the  court  of  die  Lord  Highly  Scew«aid ; 

and^as  the  Aatute  of  7  If^.  III.  c.  3.  yi  12.  pro-* 

▼ides^  ^^  That  neither  that  aft,  ,nor  anj  thing 

^  theFein  pontaaned  ikafl  any  way  extend^  or  be 

^  €on£byed  to  extend  to  any  impeachment,  on 

'^  OTHBR     PitOCEEDIIIGS    IN     PARLIAMENT 

^  IN  ANY  Kind  whatsoefbr/'  it  was  as 
nnnecefl^  to  iummon  the  Peers  as  the  Spiri-i 
tual  Lords.  This  opinion  he  hath  ftrongly  in<« 
timated,  not  only  in  the  paflage  to  vA^h.  Mn 
Banrngtan  refers,  but  alio  in  his  report  of  Lord 
Ferrer/s  cafe,  p.  i48-r-i5o:  and  I  believe, 
diat  all  who  will  carefully  examine  the  fubje^ 
will  be  convinced,  that,  in  point  ci  Uw,  tho& 
Lords  were  no  more  intitkd  to  the  benefit  of 
the  ftatute  of  K.  Wiliiam^  than  Locd  Lavat^ 
who  was  tried  upon  an  impeachment,  was. 

When  Mr.  Barrington  fliaH  have  renconii- 
dered  the  fubjed:,  Mr.  Jufticc  Fqfters  conftruc- 
tion  of  tl)e  ftatute  will  not  perhaps  appear  ex-« 
traordinary  to  him :  perhaps  indeed  it  may  ap«* 
pear  to  him  more  extraordbary,  that  a  very 
different  conftrodion  was  put  upon  it  by  the 
three  learned  judges  (Sir  IVilliam  Lee^  Sir  Jobn 
Waia  and  Sir  TJhmM  Parker  J  who  attended 

th<^ 
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See  the  Pro-      thc  Committee  df  the  Houfe  of  Lords  in  the  caie 
^Lc°^  ?,  1.     of  Lord  KilTfiamock  and  others. 

In  p.  56.  note  (d)  having  mentioned  Egan 
and  Salmon t  who  on  the  8th  q£  March  1756  flood 
in  the  pillory^  Mr.  Barringtm  obferves»  ^*  That 
'<  the  ofience  of  thefe  criminals  was  undoubt- 
edly of  the  moft  atrocious  nature ;  nor  do  I 
fee^  faith  he^  why  they  might  not  have  been 
indided  for  murder,  notwithflaading  Mr.  Juf« 
tice  Fffier  hath  in  his  Reports,  p.  i32,iiati«>^ 
^'  mated  his  opinion,  that  fuch  an  indidment 
would  not  lye,  and  chiefly  becaufe  there  is  no 
fuch  precedent.'*  As  to  this  obfervation^  I 
have  only  to  remark,  that  Mr.  Juflice  Power's 
opinion  in  relation  to  Macdaniel,  Berry  and 
yones,  (for  Mr.  Barrington  miibakes  in  fuppof- 
ing,  that  there  was  any  foundation  for  inditing 
Egatt  and  Salmon  of  murder,)  is  flrrongly  fup* 
ported  by  Sir  Edward  CoAe,  who  infprms  us 
(3  Infi.  48.),  That  to  procure  the  death  of  an 
innocent  perfbn  by  giving  falfe  evidence  againf): 
him  was  not  holden  for  murder  in  his  time. 

In  p.  487.  Mr.  Barrington  arraigns  the  deci* 
fion  in  the  cafe  of  Jobn  Howard,  which  is  re- 
ported by  Mr.  Juflice  Fofier  in  p.  jy,  78. 
Howard  was  indicted  at  the  Old  Bailey  on  the 
flatute  of  10  &  II  fP^.  IIL  c.  23.  for  privately 
ilealing  goods  in  a  warehoufe.  The  judges  pre- 
fent  were  of  opinion,  that  by  the  word  wareboufes 
in  the  flatute  are  meant^  not  mere  repofitories 

3  for 
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for  goods^  but  fuch  places  where  merchants  aild 
other  traders  keep  their  goods  for  fale  in  the  na-» 
ture  of  ihops,  and  whither  cuftomers  go  to  view 
them.  But  it  feems  to  Mr.  Barrwgton,  "  That 
"  diftant  warehoufes  were  thofe  which  were 
particularly  intended  to  be  protected  by  the 
ftatute,  as  the  ftatute  3  ff^.  III.  c.  9.  exprefsly 
"  extended  to  fhops  or  warehoufes  adjoining 
"  to  dwelling-houfes.'*  *  The  force  of  this  argu- 
ment I  take  to  confift  in  this,  that  unlefs  diftant 
warehoufes  are  confidered  as  intended  by  the  fta-* 
tute  of  the  10th  and  nth  of  K.  IVtlliam,  this 
ftatute  hath  no  effedl,  as  the  former  ftatute  pro- 
vides for  warehoufes  adjoining  to  dwelling-houfes* 
But  this  is  far  from  being  the  cafe;  for  the 
ftatute  of  10  G?  II  JV.  III.  takes  away  the 
benefit  of  clergy  from  a  perfon  privately  ftealing 
in  a  warehoufe  to  the  value  of  5  /,  whereas  the 
former  flatute  had  taken  away  clergy  only  in 
the  cafe  of  breaking  the  warehoufe  and  ftealing 
therein  to  that  value.  And  a  ftrong  argument, 
in  confirmation  of  the  opinion  of  the  judges  in 
Howard's  cafe,  may  be  drawn  from  the  preamble 
of  the  flatute  on  which  he  was  indi<fted.  It  re- 
cites, that  the  crime  of  ftealing  goods  privately 
out  oi  Jhops  and  warehoufes ^  commonly  called 
SHOPLIFTING,  was of latc  years  much  increafcd ; 
and  from  this  manner  of  exprefiion  it  feems  to 
follow  clearly,  that  the  vrarehoufes  intended  by 
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the  aft  are  fuch,  and  fuch  only^  as  are  ufed  in 
the  nature  of  ihops- 

I  come  now  to  Mr.  Barringtons  laft  objec- 
tion.    Having  in  p.  524  cited  the  1 3th  fedion 
of  the  ftatute  of  i  Edw.  VL  c.  1 2,  by  which  it 
is  enadtedy  That  all  wilful  killing  by  poilbning 
■         ihall  be  adjudged  wilful  murder  of  malice 
prepenfed,  he  adds,  "  What  could  have  been  the 
occafion  of  this  very  extraordinary  claufe  muft 
naturally  be  aiked  by  every  one  who  reads  it. 
T.  e%  69.         <^  Mr.  Juftice  F^ier  in  his  Reports  hath  taken 

notice  of  the  different  opinions  of  Coke,  Kelyng 

And  Holt  on  this  port  of  the  law,  vsdth  none 

"  of  which  he  appears  to  be  fatisfied,  though  it 

•*  Jhould  feem   to  be  doubtful  whether  his  own 

i  '*  folution  of  the  difficulty  may  have  been  more 

**  happy'*  I  have  carefully  confidered  what 
Mr.  Barrington  hath  advanced  on  this  fubje<ft, 
and  muft  fay,  that  the  folution  propofed  by  Mr. 
Juftice  Fojler  appears  to  me  not  only  to  be  more 
happy  than  thofe  propofed  by  Coke,  Kelyng  and 
Holt  J  and  by  Mr.  Barrington,  but  to  be  a  clear 
and  fatisfaftory  folution  of  the  difficulty.  Mr. 
Barrington  afks.  Whether  killing  by  poifon  did 
not  continue  a  murder  by  the  common-law  after 
the  repeal  of  the  ftatute  oi  HenryYlll,  which  had 
made  it  high  treafon  ?  And  whether  if  a  mifde- 
meanour  be  made  a  felony  by  a  ftatute,  which  is 
afterwards  repealed,  it  doth  not  continue  a  mif- 
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demeanour  as  before  ?  The  ahfwcrs  which  Mr. 
Barrington  would  give  to  thefc  quefHons  are,  I 
doubt  not,   the  true  anfwers.     But  the   great 
queflion  remains ;  Whether,  after  the  repeal  of 
the  ftatute  of  Henry  VIII,  killing  by  poifon  would 
have  been  mifted  of  clergy,  if  no  exprcfs  provi- 
iion  had  been  .made  for  that  purpofe,  the  benefit 
of  clergy  having  been  taken  from  murder  while 
killing  by  poifon  was  not  murder,  but  high  trea* 
fon  ?  Mr.  Juftice  Fojier  was  of  opinion,  that  it 
would  not  have  been  oufted  of  clergy,  and  he 
hath  fupported  his  opinion  in  a  mafterly  man- 
ner ;  and  I  conceive,  that  the  judges  in  the  reign 
of  Q^Anne  determined  upon  like  grounds,  that, 
though  by  the  ftatutc  of  31  Eliz.  c.  12.  accefla- 
ries  after  the  fad:  in  horfc-ftealing  are  oufted  of 
clergy,  y^t  that  a  perfbn  knowingly  receiving  a 
ftolen  horfe,  who  by  fubfequent  ftatutcs  is  made 
an  acceffary  after  the  fadt,  is  not  oufted,  fuch 
receiver  not  being  an  acceffary  in  the  time  of 
Q^Elizabethy  and  the  benefit  of  clergy  not  being 
taken  from  him  by  the  ftatutes  which  make  him 
an  acceffary.     See  Difc.  III.  c.  2-/'  S*    . 

Having  made  thefe  fliort  remarks  on  Mr. 
Barrington's  unmerited  refleftions,  I  will  add, 
that  I  with,  as  the  learned  author  wiflied,  that 
every  miftake  in  his  book  may  be  difcovered : 
and  I  will  conclude  this  preface  with  pointing 
out  a  miftake,  which  he  would  certainly  have 
corrected,  if  it  had  been  obfejryed  before  his 
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death.  In  his  laft  Difcourfc  p.  397,  he  reprc^ 
fents  Sir  Matthew  Hale  as  fuppofing»  that  Sir 
Ralph  Grey  was  punifhed  in  the  time  of  Ed* 
ward  IV.  for  treafons  committed  againft  Henry 
VI.  in  aid  of  Edward.  But  Sir  Matthew  Hale 
doth  not  nuke  this  fuppofition.  His  fuppoii- 
don  is^  that  Sir  Ralph  was  punifhed  in  the  time 
oiEdrdoard  as  well  for  treafons  comtnitted  againft 
Henry  as  againft  Edibardi  but  not  that  the  trea- 
fons againft  Henry  were  committed  in  aid  of 
Edward. 

This  muft  be  admitted  to  be  a  miftake ;  but 
it  oughts  at  the  fame  time,  to  be  obferved,  that 
it  is  a  miftake  of  no  confequence  to  the  argu- 
ment ;  it  amounting  to  no  more  than  this,  that 
Sir  Matthew  Hale  is  not  guilty  of  a  miftake, 
which  Sir  Michael  Fojler  hath  imputed  to  him. 


M.    D  O  D  S  O  N. 
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IN  O  W  fubmit  to  publick  cenfure  a  report  of 
a  few  Crown  Cafes,  which,  for  the  moft 
part,  have  fallen  within  my  own  obfervation, 
and  in  which  I  have  taken  fome  (hare.  What 
other  notes  I  have  taken  merely  for  my  own  uie 
are  too  crude  and  imperfedt  to  admit  of  a  pub- 
lication ;  and  as  I  have  neither  leifure  nor  incli- 
nation  to  revife  them,  they  will  never  fee  the 
light. 

I  have  in  this  Report  taken  a  larger  fcope, 
and  entered  more  fully  into  the  ftate  of  many 
of  the  cafes  and  the  reafoning  on  them,  than 
moft  of  my  contemporaries  have  done ;  and  this 
hath  Ibmetimes  drawn  me  into  a  greater  length 
than  they  have  allowed  to  themfelves.  Brevity 
I  have  endeavoured  to  confult,  as  far  as  my  fub- 
jedt  will  admit  of  it :  but  the  affeftation  of  bre- 
vity at  the  cxpcnce  of  perfpicuity  can  anfwer  no 
valuable  purpofe, 

a  3  Learned 
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Learned  men  who  have  employed  their  time 
in  traniinitting  to  pofterity  with  accuracy,  pre- 
cifion  and  true  judgment  a  hiftory  of  cafes  of 
weight  and  difficulty  falling  within  their  own 
experience,  have  been  real  benefeftors  to  the 
publick  ;  and  their  memory  is  and  ever  will  be 
treated  with  due  efteem :  but  many  of  the  hafty, 
indigefted  things  called  Reports  of  Adjudged  Cafes, 
not  deferving  the  name  ojf  tolerable  abridgments^ 
ftujffed,  as  they  frequently  are,  with  the  obiter 
opinions  of  judges  upon  the  breaking  of  a  cafe, 
which  probably  never   proceeded  beyond   one 

flight  argument,  thefe  things  and  others 

of  the  like  kind,  mere  fragments  of  learn- 
ing, the  rummage  of  dead  men's  papers,  or  the 
firft  eflays  of  young  authors,  have  been  the  banc 
and  fcandal  of  the  law  confidered  as  a  fcience 
founded  on  principle.  They  burden  the  memory, 
or  pofTibly  may  fvvell  the  common-place;  but 
not  entering  with  due  precifion  into  the  merits 
of  the  que  ft  ion,  they  leave  the  judgment  unin- 
formed, and  furnifh  materials  for  endlefs  alter- 
cation. They  are,  if  I  may  be  allowed  the  ex- 
preffion,  the  ignes  fatui  of  the  profeffion ;  they 
always  bewilder  the  reader  and  frequently  mif- 
lead  him. 

I  have  in  a  few  inftances  taken  the  liberty  of 
fubjoining  to  the  report  of  the  cafe  fomc  ob- 
iervation$  of  my  own  by  way  of  proof  or  illuf- 
tration,  and  fometimes  of  cenfure.     I  make  no 

apology 
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• 

apology  for  this  freedom.  I  wifh  the  ableft 
of  our  reporters  had  more  frequently  taken  the 
iame. 

In  reporting  the  arguments  of  couniel  or  the 
opinion  of  the  judges,  I  have  not  fcrupilloufly  fol- 
lowed the  (lile  and  method  of  the  fpeaker.  I  hope 
however  the  reader  will  do  me  the  juftice  to  be- 
lieve, that  the  fubftance  of  what  was  delivered 
is  faithfully  reported,  but  for  the  ihoft  part  in 
my  own  words.  Every  defedl  therefore  in  point 
of  method  or  expreflion,  which  the  reader  will 
meet  with,  I  alone  am  anfwerable  for ;  though 
I  flatter  myfelf  the  learned  gentlemen  whofe  fen- 
timents  I  have  delivered  in  my  own  ftile  and 
method  will  not  often  find  themfelves  or  their 
charafters  greatly  wronged  in  that  refpedl. 

The  difcourfes  which  follow  the  report  were, 
for  the  moft  part,  written  fome  years  ago  at  dif- 
ferent times ;  as  leifure  ferved  or  inclination  led 
me  in  the  choice  of  my  fubjedt. 

I  never  intended  to  travel  through  a  regu- 
lar fyftem  of  the  crown-law.  It  is  a  journey 
not  to  be  undertaken  by  any  man  in  a  publick 
employ,  and  already  far  advanced  in  years.  I 
am  therefore  content  to  make  myfelf  account- 
able for  a  few  plain  difcourfes  upon  fome  of  the 
more  interefting  branches  of  that  part  of  the 
law,  and  of  the  moft  general  concernment:  1 
mean  fuch  parts  of  the  ftatute  of  treafons  as 
J  have     (X)nfidered,  many    I   have    purpofcly 
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omitted,  and  the  doctrine  of  homicide  in  all  it's 
branches. 

If  what  I  have  offered  upon  thefe  fubjedls 
may  fervc  to  remind  gentlemen  of  rank  and 
chacadler'  in  the  profeffion,  of  what  their  own 
reading  and  experience  may  hav^  fuggefted^  apd 
at  the  fame  time  to  lead  young  gentlemen  into 
;a  right  method  of  arranging  their  ideas,  and  re- 
ducing what  they  read  or  hear  to  the  well-known 
principles  of  law  and  found  policy,  my  end,  as 
far  as  regards  the  profeffion,  will  be  anfv/ered. 

But  I  confefs  my  views  were  carried  fpmc^ 
diing  farther. 

The  learning  touching  thefe  fubjefts  is  a 
jnatter  of  great  and  universal  concernment.  It 
merits,  for  reafons  too  obvious  to  be  enlarged 
on,  the  attention  of  every  man  living.  For  no 
rank,  po  elevation  in  life,  and,  let  me  add,  no 
condudt,  how  circumfpedt  foever,  ought  to  tempt 
a  reafonable  man  to  conclude,  that  thefe  inqui- 
ries do  npt,  nor  poffibly  can,  concern  him.  A 
jnoment's  cool  reflefticn  on  the  utter  inftabi- 
lity  of  human  affairs,  ^nd  the  numberlefs  un^ 
forefccn  events  which  a  day  may  bring  fortl^ 
will  be  fufBcient  to  guard  any  man,  confcious  of 
his  own  infirmities,  againfl;  a  delufiqn  of  this 
kind,  Thofe  therefore  whofe  birth  or  fortunes 
have  happily  placed  them  above  the  ftudy  of  the 
law,  as  a  frofejfion^  will  not  be  offended  if  I  pre- 
fume,  that  difcpuffeis  on  fhefe  fubjefts,  in  prefq- 
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rence  to  every  other  branch  of  the  law,,  demand 
tieir  attention. 

I  have,  in  the  profccution  of  thefc  fubje<fts, 
endeavoured  rather  to  groujid  myfelf  upon  prin- 
ciples of  law  and  found  policy  than  on  the  bare 
authority  of  former  writers  ;  who  will  frequent* 
ly  be  found  contradicting  each  other^  and  fomi" 
times  themfihes, 

I  have  endeavoured  likewife  to  clear  up  a  fe^ 
points  which  have  long  lain  under  fome  obfcu- 
rity ;  and  where .  I  differ  firom  authors  whofe 
merit  I  acknowledge,  and  whofe  memory  I 
highly  value,  I  always  do  it  with  diffidence ; 
"and  never  without  offering  my  reafons,  which 
are  fubmit^ed  to  the  judgment  of  the  learned. 

The  MSS.  cited  in  the  following  papers,  I 
^m^  f^tisfied,  are  genuine.  Copies  of  them  are 
in  many  hands  :  and  I  doubt  not  the  citations 
will  appear .  to  have  been  faithfully  made.  If 
the  freedom  I  have  taken  with  them,  needeth 
any  apology,  they  have  been  of  confiderable  fer- 
vice  to  me;  they  have  given  me  light  upon 
many  points,  which  the  printed  reports  do  not 
afford  j  and  they  are  the  remains  of  gentle^ 
men  eminent  in  the  profeflion.  For  thefe 
reafons  1  was  unwilling  they  fhould  be  wholly 
loA  to  the  publick. 

If  Chief-Juftice  Hales  health  or  leifurc  in 
the  decline  of  his  years  had  permitted  him  to  re- 
vile his  Hiftory  of  the  Pleas  of  the  Crown,  and 
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to  render  it  as  corrcft  as  his  great  abilities  would 
have  enabled  him ;  or  perhaps  had  that  valu« 
able  work  been  publiihed  as  corrtStly  as  he  left 
it,  I  mean  from  the  tranfcript  correfted  and 
improved  in  great  meafure  with  his  own  hand, 
(the  whole  probably  under  his  dire^^ion,  cer- 
tainly found  among  his  papers  after  his  death) ; 
in  either  of  thefe  cafes  every  attempt  of  this 
kind  might  have  been  judged  altogether  need- 
lefs. 

But  the  correfted  copy,  which,  the  editor 
tells  us,  was  bound  up  in  f even  fmall folio  volumes j 
was  TOTALLY  laid  aiide,  and  the  work  pub*- 
liihed  from  what  he  calls  the  aucthor's  original 
MS,  comprized  in  me  thick  folio  volume ;  in 
bther  words,  from  his  foul  draught.  The  rea- 
fons  groen  by  the  editor  for  diis  procedure  are 
too  weak  to  merit  a  ferious  anfwer.  An  anfwer 
however  is  ready  if  it  be  thought  neceflary. 

At  the  time  of  the  learned  author's  death, 
when  matters  were  frefli  in  memory,  and  when 
the  perfons  beft-acquainted  with  his  MSS,  were 
living,  the  tranfcript  was  certainly  confidered  as 
the  genuine  MS.  Biftiop  Burnet ^  who  doubt- 
leis  had  his  information  from  thofe  who  beft- 
knew,  hath  placed  the  feven  volumes  in  a  cata^ 
logue  of  the  author's  MSS.  publifhed  very  foon 
after  his  death,  without  the  leaft  mention  of /i6^ 
thick  folio  volumcj  which  having  been  tranfcrib- 
cd,  and  the  tranfcript  corrected,  was  probably 
2  laid 
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laid  afide,  as  foul  draughts  after  tranfcriptlon 
commonly  are,  unlcfs  they  are  deftroyed  :  which 
perhaps  may  be  the  better  way  5  for  an  author 
rnxxH  have  lefs  fenfibility  under  publick  cenfure 
rfian  wife  and  good  men  generally  have,  who 
can  be  content  /^  to  be  ient  to  his  account  with 
*'  all  his  imperfeftions  on  his  head." 

I  hope  thefe  fhort  obfervations  on  the  un- 
kind treatment  which  the  learned  judge  hath 
met  with  from  his  publilher  may  ferve  as  my 
own  apology  for  the  prefent  publication. 

I  intend  it  likewife  as  fome  apology  for  that 
truly  valuable  man :  for  if  the  reader  hath  bb- 
fcrrcd  any  miftakes,  inconfiftencies  or  needlcfs 
repetitions  in  the  Jii^mary  or  infiory^  he  will  do 
the  learned  author  the  juftice  to  remember,  that 
in  the  outlines  of  a  work  of  fuch  extent  and 
variety  foihe  inaccuracies  of  this  kind  are  almoft 
unavoidable.  Thefe  common  candour  will  ex- 
cufc,  fince  the  author's  laji  thoughts  upon  the 
JiibjeB  have  been  suppressed  :  and  one  may 
venture  to  iay  for  him,  now  he  cannot  fpeak 
for  himfelf,  that  the  Jummary^  a  colleftion  of 
extrads  haftily  put  together  at  different  times, 
and  in  the  hurry  of  a  publick  employ ;  mere 
hints  for  private  ufe,  though  thrown  into  fome 
method,  and,  for  the  moft  part,  placed  under 
proper  heads,  (as  his  collei9:ions  upon  every  fub- 
jeft  generally  were,)  was  never  intended  for  the 
preis  nor  fitted  for  it ;  and  that  the  hiftory  itfelf 

was 
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was  not  intended  by  bim  for  publick  view  in 
the  drefs  in  which  i4  now  appeareth. 

The  obfervations  on  certain  paflagcs  in  Lord 
Chief-Juftice  Hales  works  have  long  lain  by 
me,  and  poffibly  in  the  opinion  of  fome  of  my 
readers  come  out  fomewhat  .unfeafonably  at  this 
jundture.  The  caufe  of  the  pretender  feems 
now  to  be  abfolutcly  given  up.  I  hope  in  God 
it  is  fo.  But  whether  the  root  of  bitternefs, 
the  principles  which  gave  birth  and  growth  and 
flrength  to  it,  and  have  been  twice  within  our 
memory  made  a  pretence  for  rebellion  at  feafons 
very  critical, — whether  thofe  principles  be  to* 
tally  eradicated  I  know  not,  Thefe  I  encoun- 
ter in  that  difcourfe  by  fliewing,  that  certain 
hiftorical  fadls,  which  the  learned  judge  hath 
appealed  to  in  fupport  of  them,  either  have  no 
foundation  in  truth  ;  or,  were  they  true,  do  not 
warrant  the  conclufions  drawn  from  them. 

The  paffages  I  animadvert  upon  have  been 
cited  with  an  uncommon  degree  of  triumph, 
by  thofe  who,  to  fay  no  worfe  of  them,  from  the 
didtates  of  a  miiguided  confcience,  have  treated 
the  revolution  and  prefent  eftablifliment  as 
founded  in  ufurpation  and  rebellion ;  and  they 
are  in  every  ftudent's  hand.  Why  therefore  may 
not  a  good  fubjedt,  be  it  in  fcafon  or  out  of  fea- 
fon,  caution  the  younger  part  of  the  profeffion 
againfl  the  prejudices  which  the  name  of  Lord 
Chicf-Juflice  Haky  a  name  ever  honoured  and 

eftcemedi 
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f^fteemed,  may  otherwife  beget  in  them  ?  I, 
for  my  part,  make  no  apology  for  the  freedom 
I  have  taken  with  the  fentiments  of  an  author, 
wbofc  memory  I  can  love  and  honour  without 
adopting  any  of  his  miftakcs  upon  the  fubjeft  of 
government. 

It  cannot  be  denied,  and  I  fee  no  reafon  for 
making  a  fecret  of  it,  that  the  learned  judge 
hath  in  his  writings  paid  no  regard  to  the  prin- 
ciples upon  which  the  revolution  and  prefent 
happy  eftablifhment  are  founded.  The  pre- 
vailing opinions  of  the  times  in  which  he  re- 
ceived his  firft  impreflions  might  miflead  him : 
and  it  is  not  to  be  wondered  at,  if  the  detefta- 
ble  ufe  the  Parliament-army  made  of  it's  fuccefs 
in  the  civil  war  did  contribute  to  fix  him  in  the 
prejudices  of  his  early  days :  for  in  the  compc-. 
tition  of  parties  extremes  on  one  fide  alinoft 
univerially  produce  their  contraries  on  tfie 
other:  and  even  honeft  minds  are  not  always 
fecured  againft  the  contagion  of  party-preju- 
dice. 

But  it  matters  not  with  us,  whether  his 
opinion  was  the  efFed:  of  prejudices  early  enter- 
tained or  the  refult  of  cool  reflection  ^  fince  the 
opinion  of  no  man,  how  great  or  good  foever, 
is  or  ought  to  be  the  fole  ftandard  of  truth.  He 
was  undoubtedly  very  great  in  his  profeffion; 
and,  which  raifeth  even  a  great  character 
infinitely  higher  in  point  of  real  merit  and  juft 
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efleem>  he  was  in  every  relation  of  life  a  good 
man  I  though  the  redtitude  of  his  intentions, 
while  under  the  ftrong  bias  of  early  prejudices, 
might  fomfetimes  betray  him  into  great  mif- 
takes*. 

I  hope  therefore  the  young  gentlemen  of  the 
fame  honourable  profeffion,  for  whofe  fervice 
thofe  obfervations  are  principally  intended,  will 
take  the  writings  of  the  learned  judge  into  their 
hands,  not  barely  with  a  juft  opinion  of  his 
great  merit,  but  with  an  honefl  re£>lution  to 
exemplify  in  their  own  conduft  the  valuable 
parts  of  his  chara<^er. 

And  I  flatter  myfelf,  that  the  leifure  of  a 
long  vacation  will  not  be  thought  to  have  been 
utterly  mifpent  in  reviling  and  completing  that 
difcourfe.  It  may  at  leaft  fcrvc  to  guard  young 
and  unexperienced  minds  againft  ibme  impref* 
iions,  which  a  modeft  deference  to  the  opinion 
of  fo  great  an  author  may  have  made  upon 
them* 
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•  Sec  the  Trial  of  the  Witches  at  St.  Edmnds-Bury  before  him 
in  March  1664. 
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N.  B.  Tie  reader  is  dejired  to  take  notice^  that 
moft  of  theft  papers  having  been  written  many 
years  ago,  and  the  whole  in  a  manner  completed 
before  the  accejjion  of  his  prefent  Majejiy^  when-- 
ever  I  ufe  the  words  The  late  King  or  words  of 
the  like  import,  I  mean  King  George  the  Firji. 
I  need  not  after  this  caution  fay,  that  by  every 
exprejfion  intended  to  denote  the  King  upon  the 
throne,  I  mean  his  late  Majejly. 

In  citing  the  State  Trials,  I  make  ufe  of  the 
edition  of  i^yyfor  the  tfirjl  volumes,  and  that  of 
iTZSfo^  /i6^  'jth  and  Sth^ 
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Publifhed  by  the  Author  very  foon  after  the 

firft  Edition  came  out. 


SINCE  the  publication  of  this  work  I  have 
been  favoured  with  the  perulal  of  Lord 
Hales  original  MS,  all  vsrritten  with  his  own 
hand;  and  alfo  qf  the  tranfcript  bound  up  in 
feven  fmall  folio  volumes  corredted  to  near  the 
middle  of  the  third  volume  by  the  author  him- 
felf,  as  appears  by  many  interlineations  and 
marginal  additions,  all  likewife  of  his  hand- 
writing. 

Upon  a  careful  perufal  of  thefe  MSS,  (a  tafk 
I  could  not,  in  my  prefent  circumftances,  have 
eafily  gone  through  without  the  affi  fiance  of  a 
young  gentleman,  who,  if  I  do  not  greatly  flat- 
ter myfelf,  will  in  due  time  make  fome  figure  in 
the  profeffion,)  I  am  fatisfied,  that  I  was  bver- 
hafly  in  faying,  as  I  do  in  my  prefecc,  I'bat  the 
corrected  copy  was  totally  laid  afide,  and  the  work 

publijked 
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AFTER 

TRINITY     TERM,      1746. 

DURING  die  rebellion^  which  began  in  Scotland  in  Preparatotr 
the  Summer  1745,  an  ad  paffed  impowering  his  t^^JJ^V'^rSTcU. 
Majefty  to  ifiue  commiffions  for  trying  the  rebels  in   19  G^*  l^* 
any  county  of  the  kingdom,  in  the  fame  manner  as  if  the  ^*  ^' 
treaibns  had  been  committed  in  that  county* 

Purfuant  to  this  a£l,  a  commiflion  of  oyer  and  terminer,  and 
gaol-delivery,  for  the  county  of  Surry  *i  paffed  the  great  fcal 
about  the  latter  end  of  Trinity  term.  It  was  directed  to  every 
privy-counfellor  by  name,  to  all  the  judges,  and  to  fome  pri- 
vate gentlemen,  impowering  them^  or  any  three  of  them^ 
(qwnmm  wC  ^c.)  to  execute  the  comipiffion* 

The  precept  was  figned  by  the  three  chiefs'  and  the  three 

fenior  judges,  and  was  returnable  the  23d  izyofyune  1746; 

which  made  fifteen  days   exclufive  between  the  teile  and 
return. 

This  yms  ordered  on  great  deliberation  and^  fearch  of  pre« 
cedents. 

On  that  day  moil  of  the  judges  met  at  Serjeants^Inni  and 
from  thence  proceeded  in  order  of  feniority  to  the  court-houfe 
at  Saint  Margaret's  Hill  in  the  borough  of  Southward. 

Lord  Chief- Juftice  Lee  gave  the  charge;  and  the  grand 
jury  found  bills  againfl  the  Earls  of  Kihnamock  and  Cromartie^ 
and  the  Lord  Balmerino :  which  bills  were  foon  afterwards  re« 
moved  by  certiorari  into  Parliament. 

On  the  two  following  days  bills  of  indi£lment  were  found 
againft  thirty-fix  of  the  principal  rebels  taken  at  Carlijle ;  and 
againfl  one  David  Morgan^  a  barrifler  at  law,  who  was  taken 
in  Staffordjhire^ 

The  prifbners  were  then  brought  to  the  bar  and  informed 
diat  bills  were  found  againfl  them,  of  which  they  fhould 
Toon  have   copies;   and   the   court  adjourned   to  that  day 

*  Another  commiffion  of  Che  like  kind  ifTucd  at  Che  Cune  time  for  Middk^ 
Jix ;  but  there  were  no  proceedings  on  it. 

A  fe'nnight; 
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ie^nnight :  and  copies  of  the  indidlments  with  the  eaptiotl 
were  delivered  the  fame  day  to  the  prifoners  after  the  court 
rofe. 

By  this  meafure  the  prifoners  had  copies  of  their  indidments 
five  days  before  their  arraignnent,  exclufive  of  that  day  and  of 
the  day  copies  were  delivered,  and  alfo  exclufive  of  the  inter- 
vening Sunday.  This  was  done  ex  majors  cautela^  and  in  &•- 
vour  of  lifiB,  Sunday  not  being  a  day  on  which  the  prifoners 
may  be  prefumed  to  be  advifing  with  counfd  and  preparing  for 
.  dieir  defence.  It  was  fo  done  upon  the  commiffion  which  fat 
the  fame  Summer  in  the  North  \  and  had  been  done  upon  a 
like  commiffion  in  the  North  after  the  rebellion  of  17 15.  But 
the  ftatute  doth  not  require  this  caution  with  regard  to  Sunday^ 
nor  is  it  of  abfolute  neceffity ;  though  in  cafes  of  life  it  is  bdl 
tp  foUo^  precedents,  if  the  time  will  allow  of  it. 

July  3d.  Upon  the  adjournment-day  the  prifoners  were  feverally  ar- 

raigned. Three  pleaded  guilty.  The  reft  pleaded  not  guilty  $ 
fod  each  of  them  produced  an  affidavit,  to  which  they  were 
Avom  in  court,  fetting  forth  that  a  material  witnefs  or  witneiTes 
(naming  the  witnefles  and  the  places  of  their  abode)  would  be 
wanted  for  their  defence  j  and  their  counfel,  who  had  before 
been  affigned  them,  moved  that  their  trials  might  be  put  off  for 
II  reafonable  time  for  bringing  up  their  witnefles. 

Sir  Dudley  The  attorney 'general  prayed  time  to  confider  of  the  motion ; 

^  ^*  and  thereupon  the  court  adjourned  to  the  next  day. 

In  the  evening  all  the  judges  in  town  met  at  Lord  Chief- Juf- 
dce  £#/'s  chambers,  and  agreed  that  the  cafe  of  thefe  prifoners 
4iffers  greatly  from  the  common  cafes  of  trials  in  the  circuits, 
where  affidavits  of  this  kind  ought  veryfparingly  to  be  admitted. 
For  in  circuit-trials  the  prifoners  from  the  time  of  their  com- 
mitment may  and  ought  to  be  preparing  for  their  defence. 
The  place  where  they  are  to  be  tried  is  in  moft  cafes  well 
known,  and  they  have  likewife  a  reafonable  certainty  of  the 
time  long  before  the  circuits  begin* 

But  in  the  prefent  cafe  the  prifoners  are  to  be  tried  at  a  great 
4iftance  from  the  places  where  the  treafons  were  committed ; 
and  neither  time  nor  place  for  their  trial  can  be  laid  to  have 
been  certainly  fixed  till  bills  of  indi£hnent  were  found  againfl 
them,  and  copies  delivered  to  them  \  from  which  time  it  was 

incumbent 
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Incumbent  on  tbem  to  be  preparing  for  their  defence  andgettios 
their  witneiTes  to  town. 

And  in  regard  that  the  affidavits  mentioned  the  witnefles  tcr 
refide  at  different  diilances  from  town,  fome  in  England^  and 
others  in  Scotland^  it  was  thought  reafonable,  that,  in  fixing  the 
times  of  trial,  regard  ihould  be  had  to  the  feveral  diflances. 

Accordingly  it  was  agreed,  that  with  regard  to  thofe  pri- 
foners  whofe  witnefTes  refide  in  England^  their  tijils  fhould 
be  ♦  put  off  to  the  15th  of  yuly\  and  that  the  court  wouU 
from  thence  proceed  de  die  in  diem  till  thofe  trials  (hould  be 
difpatched ;  and  with  regard  to  thofe  whofe  witneiFes  refide  in 
Scotland,  their  trials  fhould  be  put  off  to  the  25th.  And  on 
the  next  day  the  court  ordered  accordingly,  and  adjourned  to 
the  15th  of  July. 

N.  B.  The  aa  of  the  19th  of  the  King,  c.  I.  dtrcaing 
that  no  judge  (hall,  during  the  time  therein  mentioned  f ,  try 
or  bail  any  prifoner  committed  for  high  treafon  widiout  a  war- 
rant figned  by  fix  of  the  privy-council,  it  was  thought  pro- 
per, ex  majori  cautela^  to  have  fuch  warrant  direding  die  com* 
miflioners  to  proceed  to  the  trial  of  thofe  prifoners :  and  fuch 
warrant  was  procured  before  the  trials  came  on* 

The  like  caution  had  been  before  ufed  with  regard  to  die 
trial  of  Chriftopher  Layer^  while  a  like  a£b  was  in  force. 

The  indidment  and  caption  made  ufe  of  on  this  occafion  Indiament  tnd 
were  as  follows,  caption. 

Surry.  Be  it  remembered,  That  at  a  fpecial  feffim  nf  &fir 
and  terminer  J  and  gaol^delivery  of  our  Sovereign  Lord  the  Kingy 
$f  and  for  the  county  of  Surry,  holden  at  the  borough  ^Soadi* 
wark  in  the  faid  county^  on  Monday  the  2,'^d  day  of]\int  in  the 
twentieth  year  of  the  Reign  of  our  faid  prefent  Sovereign  Lord 
George  the  Second^  by  the  grace  of  Godof  Great  Britain,  France^ 
4nd  Ireland  King^  Defender  of  the  Faith  and  fo  forth j  before  Sir 
William  Lee,  knight^  chief ^jujiice  of  our  faid  prefent  Sovereign 
lard  the  King^  appointed  to  hold  pleas  before  the  King  himfe^^ 

*  Upon  Che  like  comoiiffions  in  Middlejex  and  Surry ,  anno  1716,  the  prifod* 
crs  had  three  weeks  from  their  arraignment.  \ 

f  (That  adl  was  made  to  continue  only  till  j^ril  19^  1746,  but  by  19  Gto.  It.     . 
r.  17  6f  »o  (rfo.  II,  c,  ir  was  farther  continued  till  the  aoch  of  February  fbU 

•A  a  Sir 
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Sir  John  Willes,  knight^  Vc.  [naming  the  reft  of  the  ju<Jgei 
and  commiiHoners  prefent]  and  others  their  fellows  jti/iices  and 
cfimtnijftoners  of  our  faid  prefent  Sovereign  Lord  the  Kingy  of'- 
fi-gned  by  letters  patent  of  our  faid  prefent  Sovereign  Lord  thg 
King  under  his  great  feal  of  Great  Britain^  made  by  virtue  of 
thejiatute  made  in  this  prefent  parliament^  intitledy  An  z8t  for 
the  more  eafy  and  fpeedy  trial  of  fuch  perlbns  as  have  levied 
or  ihall  levy  war  againft  his  Majefty,  and  for  the  better  afcer- 
filinlng  the  qualifications  of  jurors  in  trials  for  high  treafon,  or 
inifpriflbn  of  treafon,  in   that  part  of  Great  Britain  called 
Scotland^  to  the  faid  jujlices  and  commijfwners  above-named  and 
tthetSy  and  to  dny  three  or  niore  of  them  (of  whom  our  faidpre^ 
fent  Sovereign  Ldrd  the  King  willed  that  any  of  them  the  faid 
Sir  William  Lee,  [naming  fome  others  of  the  judges]  and 
others  in  the  fame  letters  patent  named  and  appointed  Jhall  be  one) 
to  deliver  the  gaol  of  the  faid  county  of  the  prifoners  therein  he^ 
ingy  or  fuch  as  Jhall  or  may  be  detained  in  thefame^  on  or  befon 
the  firjl  day  ofj^nuzty  in  the  year  of  our  Lord  one  thoufaneT 
feven  hundred  and  forty-fix^  for  or  on  account  of  the  high  trea-* 
fon  mentioned  in  the  faid  Jlatute  in  levying  war  againft  our  faid 
prefent  Sovereign  Lord  the  King  within  this  realm^  and  to  in^ 
quire  by  the  oath  of  good  and  lawful  men  of  the  fame  county  of  all 
fuch  high  treafons  in  levying  war  againft  our  faid  prefent  Sove- 
reign Lord  the  King  within  this  realm  by  the  faid  prifoners  or 
any  ofthem^  or  by  any  other  perf on  or  per  font  who  are  now  in 
aSiual  cuftody  for  or  on  account  of  the  fame j  or  who  are  or  Jhall 
he  guilty  of  high  treafon  in  levying  war  againft  our  faid  pre-^ 
fent  Sovereign  Lord  the  King  within  this  realm^  and  fhall  be 
apprehended  and  imprifoned for  the  fame  on  or  before  the  faid firft 
day  p^  January  in  the  faid  year  of  our  Lord  one  thoufand  fevcn 
hundred  and  forty-fix^  and  the  fame  high  treafons  to  hear  and 
determine^  according  to  the  form  of  the  faid  Jlatute  by  the  oath  of 
Sir  William  Richardfon  o/'Bermondfey,  knight^  Sir  Abraham 
Shard  of  '^  knight,  Gfr.  [naming  the  grand  jurorsj 

good  and  lawful  men  of  the  faid  county,  being  then  and  there 
Jworn  and  charged  to  inquire  for  our  faid  prefent  Sovereign  Lord 
the  King  touching  and  concerning  the  premifes  in  the  faid  letters 
patent  mentioned.  It  is  prefentedj  That  the  bill  of  indi&mtnt  to 
tbisfcheduU  annexed  is  a  true  bill. 
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Tift  jur9rs  for  cur  pnfent  Sovereign  Lord  the  King  upem 
their  oath  prefentj  That  John  Hamilton  late  of  the  city  ^Car- 
Jii)e  in  the  CQunty  ^/^  Cumberland  efquire^  qtherwife  called  John 
Hamilton  late  of  the  fame  place  gentleman^  Alexander  Abemethy 
fate  of  the  fame  place  gentleman^  otherwife  called  Alexander 
Abemethy  late  of  the  fame  place  furgeon^  and  George  Aber- 
nethy  late  of  the  fame  place  gentleman^  being  fubje£fs  of  ourfaid 
prefent  moft  ferene  Sovereign  Lord  George  the  Second  by  the 
grace  of  God  rf  Great  Britain9  France  and  Ireland  Ki»gy  Dei- 
fender  of  %he  Faith  and  foforth-i  not  having  the  fear  of  God  in 
their  beartSy  nor  having  any  regard  for  the  duty  of  their  alle^ 
gtancey  but  being  moved  and  feduced  by  the  infiigation  of  the 
devil  as  falfe  traitors  and  rebels  againft  ourfaid  prefent  Sove^ 
reign  Lord  the  King  their  fupreme  true  natural  lawful  and  un^ 
demkted  Sovereign  Lordy  entirely  withdrawing  that  cordial  love^ 
and  that  true  and  due  obedienccy  fidelity  arid  allegiance^  which 
every  fubjeit  of  our  faid  prefent  Sovereign  Lord  the  King  Jhouht 
and  of  right  ought  to  bear  towards  our  faid  prefent  Sovereign  Lord 
the  King ;  and  alfo  devifing  and  (as  much  as  in  them  lay)  mojl 
wickedhf  and  traiteroufiy  intending  to  change  and  fuhvert  the 
rule  and  government  of  this  kingdom  duly  and  happily  eflablijbed 
under  our  faid  prefent  Sovereign  Lord  the  Kingj  and  alfo  to  de-* 
pofe  and  deprive  ourfaid  prefent  Sovereign  Lord  the  King  of  his 
titUy  honour  and  royal JlatCy  and  rf  his  imperial  rule  and  govern^, 
mtnt  of  this  kingdom^  and  alfo  to  put  and  bring  our  faid  prefent 
Sovereign  Lord  the  King  to  death  and  final  deJlruEtion^  and  t§ 
rmfe  emd  eicak  the  perfon  pretended  to  be  Prince  ^  Wales,  dur^ 
ing  tl^e  life  of  James  the  Second  late  Kifig  of  pngland  and  fo 
forthy  and  fince  the  deceafe  of  the  faid  late  Kingy  pretending  to 
key  and  taking  upon  himfelf  the  fiile  and  title  of  King  of  £ng« 
land  by  the  name  of  Jzmes  the  Thirds  to  the  crown  and  to  the  royal 
ftate  and  dignity  of  Kingy  and  to  the  imperial  rule  and  govern-- 
ment  of  this  kingdomy  upon  the  tenth  day  of  October  in  the  nine* 
teentb  year  of  the  reign  of  our  faid  prefent  Sovereign  Lord  the 
King  at  the  city  ^Carliile  aforefaidy  in  the  county  ^Cum^ 
berland  aforefaidy  with  a  great  multitude  of  traitors  and  rebels 
fgain/l  our  faid  prefent  Sovereign  Lord  the  King  (to  wit)  to  tht 
$umber  of  three  tboufand  perfons  (whofe  names  are  as  yet  ««- 
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ifMwn  to  thi /aid  jurors)  hang  arrmd  and  arrayed  in  a  war  Hit 
and  hoftiU  manner  (to  wit)  with  colours  diJplaye€Li  drums  heat^ 
ingj  pipes  playing^  and  with  Jwordsj  clubSf  guns^  piftols^  and 
divers  other  weapons  as  well  offenfioe  as  defenfive^  with  firee 
and  arms  did  falfly  and  traiteroujly  ajfemble  and  join  themfehes 
again/l  our  faid  prefent  Sovereign  Lord  the  Kingy  and  then  and 
there  with  force  and  arms  did  falfly  and  traiteroujly ^  and  in  a 
warlike  and  hojlile  manner  array  and  difpofe  themfelves  again/l 
eur  faid  prefent  Sovereign  Lord  the  Kingj  and  then  and  there 
with  force  and  arms^  in  purfuance  and  execution  of  ftub  their 
wicked  and  tratterous  intentions  and  purpofes  afor^idj  did 
falfly  and  traiteroujly  prepare^  crder^  wage  and  levy  a  publiek  and 
eri^el  war  againfi  our  faid  prefent  Sovereign  Lord  the  King^ 
then  and  there  committing  and  perpetrating  a  miferahle  and  cruel 
flat^hter  of  and  amongjl  the  faithful  fubje^S  of  our  faid  prfent 
Sovereign  Lord  the  Kingj  and  alfo  then  and  there  during  the 
faid  war  with  force  and  arms  did  with  the  faid  traitors  and  re^ 
helsfo  ajfembledy  armed  and  arrayed  as  t^orejaid^  faljly  and  trai^ 
teroujly  againfi  the  will  of  our  faid  prefent  Sovereign  Lord  the 
Kingy  enter  into  and  take  pojfejjion  of  the  faid  city  ofCzjXxtit  and 
the  cajlle  thereto  belonging  within  the  fame  city^  (the  faid  citf 
and  cajlle  being  a  city  and  cajlle  of  our  faid  prefent  Soverign  L^rd 
the  King)  and  the  faid  city  and  cajlle  with  force  and  arms  then 
.  and  there  did  faljly  and  traiteroujly  poffefs^  holdy  keep^  maintain 
and  4cfendy  againfi  our  faid  prfent  Sovereign  Lord  the  King^ 
egainft  the  duty  rf  their  allegiance^  againfi  the  peace  of  our  faid 
prefent  Sovereign  Lord  the  Kingj  bis  crown  and  Sgnity^  and 
alfo  againfi  the  farm  of  the  JlatuU  in  fuch  cafe  made  and  pro* 
vided* 

N.  B.  This  indidment  and  caption  were  made  ufe  of 
againft  aU  the  rebels  who  were  tried  in  Surry^  except  Mneas 
Macdonald'y  fave  that  the  overt  ads  were  laid  in  different 
counties  of  England  or  Scotland^  as  the  cafes  refpe£lively  re- 
quired ;  and  alfo  fave  that  the  overt  a£t  of  taking  and  pofief. 
ilng  the  city  and  caftle  of  CarUJk  was  not  charged  oa  dio(^ 
^o  were  not  concerned  in  that  part  of  the  rebellion* 

The  indidment  againft  Mneas  Macdonald  was  in  the  £un« 
formal  ^ut  concluding  a$  follows :  He  the  faid  ^nieas  Mac- 

domld^ 
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donaldi  otherwiji  called  Angus  Macdonald,  having  hi$u  apfre^ 
bended  and  imprifoned  fer  the  high  treaf$n  above  nuntiened^  he-- 
jfire  the  firft  day  ^January  in  the  year  ofQur  Lord  one  thqufand 
feven  hundred  and forty^ftx. 

The  reafon  of  this  averment  will  be  mentioned  in  if  s  proper 
place.  p.  5J. 

Mr.  Townlfs  Cjife.    July  15,  1746, 

HI  S  counfel  moved,  that,  before  any  juryman  ihould  be  (9  St.Tri.  543.) 
brought  to  the  book,  the  whole  panel  might  be  called  \^]  "^*^ 
over  once  in  the  prifoner's  hearing,  that  he  might  take  notice 
who  did  and  who  did  not  appear  :  which  they  faid  would  be  a 
confiderable  help  to  him  in  taking  his  challenges.  This  w^s 
done  by  order  of  the  court,  and  the  attorney-general  did  not 
opjibfe  it  ♦» 

Every  juryman,  as  he  came  to  the  book,  was  afked  whether  Tuiyraan  imift 
be  was  a  freeholoer  or  not.  Thofe  who  anfwered  that  they  had  ^  *  frechoiaer. 
no  freehold  in  the  county  were  examined  upon  a  voire  dire  to 
that  matter :  and  on  their  anfwering  that  they  had  no  freehold^ 
were  fiet  afide.  Thofe  who  anfwered  that  they  had  both  free- 
bold  and  copyhold  were  a(ked  whether  both  put  together  did 
amount  to  10/.  a  year;  and  if  they  did,  that  was  admitted  to 
be  a  good  qualification,  though  the  freehold  alone  was  under 
10  A 

The  court  groimded  this  rule  on  the  bill  of  rights  and  the  t  W.  Si  M. 
♦fcf  5  »'.  C^  M.  compared.  J**  j  wTte 

The  prifoner's  counfel  olFered  to  call  a  witnefs  to  fhew  that      '  .*        ' 
he  was  at  the  time  of  the  rebellion  in  the  fervice  and  pay  of  foreign  prince 
the  French  King,  and  fo  intitled,  as  they  infifted,  to  the  benefit  nodclenQC, 
of  the  cartel  for  exchange  of  prifoners  :  but  the  court  declared, 
tiiat  fucfa  proof  is  not  to  be  admitted.    It  is  no  defence  in  2, 
court  of  law,  nor  is  it  fo  much  as  an  excufe,  that  he  had  enter-* 
ed  into  the  fervice  of  an  open  eqemy,    3ee  the  cafe  of  £neas 
M^cdonald^  p.  59^ 

They  then  infifted  on  whit  diey  (very  imprq3erly)  called  Capitniatiou 
Ite  capkttlattw  at  the  funrender  of  CarUfli.    In  this  lik».  ^^  ^m^^ 
vife  the  court  over-ruled  them^    It  i€  no  fort  of  defence  in  a 

*  ^.  Bm  TUs  wa(  doM  in  Lafer*%  cafe,  after  a  much  longer  debate  than  th^ 
4PI|E^r  deferred, 

A  4  court 
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court  of  law.  But,  to  prevent  mifconftru&ions.  Colonel 
Carey  was  examined  touching  the  terms  upon  which  the  fur- 
render  was  made :  and  he  fwore,  that  the  Duke  exprefsly  re- 
ferred the  rebels  in  Carlijle  to  be  dealt  with  as  his  Majefty 
ibould  pleafe. 

The  court  then  obferved,  that  the  prifoners  had  received 
the  whole  benefit  of  the  terms  offered  by  the  Duke,  in  that 
they  were  not  immediately  ^«/  to  the  fword*^  but  were  re- 
ferred for  his  Majefty's  pleafure  \  which  now  appears  to  be, 
,tHat  they  (hall  have  a  fair  trial,  and  liberty  to  make  dieir  de- 
fence according  to  law. 

Overt  a6b.  They  then  infifled,  that  the  overt  afts  are  charged  in  the 
]ndi£iment  to  be  committed  on  the  loth  of  O^ober^  and  that 
all  the  evidence  is  of  overt  adls  fubfequent  to  that  time  >  and 
faid,  that  however  the  refolutions  with  regard  to  this  point 
may  have  been  before  the  7  JV.  III.  c.  3 ;  yet  nowj  by  that 
a£t,  no  evidence  is  to  be  given  but  of  overt  a£^s  laid  in  the  in- 
di£fanent,  and  confequently  the  overt  z&s  muft  be  proved  in 
fuch  manner  as  they  are  laid » that  in  this  cafe  efpecially  the 
King's  counfel  are  not  at  liberty  to  vary  in  their  proofs  from 
the  day  laid,  fince  they  have  confined  themfelves  in  the  indid- 
rv  ment  to  one  day,  and  have  not  charged  (as  they  faid  in  moft  of 

the  precedents  it  is  charged)  that  the  defendant  did  commit 
the  treafon  charged  on  him  on  the  day  laid,  and  at  divers  days 
and  times  as  well  before  as  after. 

Mr.  Murray.  To  this  the  folicitor-general  anfwered,  that  the  7  W,  III. 

makes  no  alteration  with  regard  to  this  point,  fo  as  to  make 
either  time  Of  place  more  material  than  they  were  before  the 
a£li  the  a£t  ^deed  faith,  that  no  evidence  (hall  be  given  of 
any  overt  a6ls  \,ot  laid  in  the  indictment.  But  what  is  or  is 
not  evidence  of  fuch  overt  a6b  is  left  upon  juft  the  fame  foot 
in  this  refpeft  as  it  was  before  the  aft  5  what  was  evidence 
at  common  law  is  in  this  refpeCl  evidence  ftill ;  and  as  to 
the  charging  the  overt  a^  at  divers  days  and  times  as  well 
before  as  after  the  day  particularly  mentioned,  he  laid  that  the 
greateft  part  of  the  precedents  he  had  feen  of  indiCfanents  for 
levying  war,  which  is  the  prefent  cafe,  do  charge  the  overt  ads 
on  one  day  only. 


•  Sec  Lor4  /fTxtfaw's  trial,  6.  St.  Tp.  39. 

Say 


L 


THEREPORT.  9 

Sk  Ricbard  Lbyd  ofiered  to  fpcak  on  the  fame  fide :  Imt  the 
court  told  him,  he  needed  not  to  give  himfelf  the  trouble  of 
fpeaking  to  the  point,  on  which  there  could  be  no  doubt }  and 
over-ruled  the  obje6lion  ♦. 

Mr.  Townly  W3S  convided  and  executed. 

Mr.  Deacon's  Cafe.     Jufy  17,  1746. 

IN  Mr.  DeacorC%  cafe,  his  counfel  objefted  to  the  receiving  (9St.Tri.  55S.) 
the  evidence  of  one  Craig  a  printer,  touching  the  prifoner's  ^^^  •^ 
obliging  him  to  print  the  Pretender's  manifefto  at  Manchefter^ 
and  his  publifhing  it  there,  while  the  rebel  army  was  in  the 
town ;  and  alfo  to  the  reading  the  manifefto.  They  infiiled, 
that  this  ought  not  to  be  given  in  evidence,  becaufe  it  is  an 
overt  2L&,  not  laid  in  the  ipdi^ment ;  and  alfo  becaufe  the  or- 
ders were  given  and  the  manifefto  printed  and  publifhed  10 
MancheJieV'i  and  all  the  overt  a£h  are  laid  in  CumberlaruL 

But  it  was  anfwered  by  the  court  (Lord  Chief- Juftice 
WilUsy  Juftice  Abney^  and  Juftice  Fojler)  that  an  overt  aft  not 
laid  may  be  given  in  evidence,  if  it  be  a  direft  proof  of  any  of 
the  overt  a£b  that  are  laid. 

One  of  the  overt  a£U  charged  in  this  indi£fanent  is  the  af- 
iembiing  and  marching  modo  guerinQ^  in  order  to  depofe  the 
King  and  to  fet  the  Pretender  on  the  throne.  It  is  proved,  that 
die  prifoner  with  the  reft  of  the  rebel  army  was  at  Manchefter^ 
and  appeared  in  an  hoftile  manner  there.  Now  what  ftronger 
prgctf  can  there  be  that  the  prifoqer  joined  this  army  for  the 
purppfe  mentioned  in  the  indi<Sbnent,  than  hi^auiing  to  be 
printed  and  difperfed  among  the  people  the  Pj^ender'9  manif 
fefto  r  '  It  never  was  doubted,  that  the  being,  ^refent  with  re* 
bels  and  joining  in  proclaiming  the  Preten^^  migh(  be  given 
in  evidence  on  fuch  an  indiftment  ^s  this^  and  yet  th$it  cir* 
cumftanc^  was  never  exprefsly  laid  in  any  indi£bnent.     But 


■*i'      ■  ■  ■         II 


*  The  Lord  Balmaino,  who  had  neither  counfei  nor  wicnefs  at  his  trial, 
iniifled  on  the  fame  point :  and  the  houfe,  out  of  their  extreme  Cendemeft  m 
ofe  of  life,  (after  my  Lord  Chancellor  bad  delivered  his  opinion  clearly  that  the 
time  is  not  materiali  provided  the  treafon  be  committed  before  the  bill  foxmd) 
put  the  queftion  to  the  judges.  Lord  Chief-JuAice  Lte  delivered  the  unani- 
mous opinion  of  the  judges,  that  the  day  is  not  material*  provided  the  tre4* 
foQ  be  proved  to  have  beeo  committed  before  the  finding  the  bilL  (See  the 
printed  Trial,  ^.  ft4^-^7«    And  fee  3  /»/?•  230.    KtL  x6.  i  lf^36i.    4  HaU 
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it  is  fufficient  that  it  proves  qua  animo  the  rebel  army  was 
ndfed)  and  qm  anim$  the  priibner  joined  it. 

As  to  the  objedion  that  this  fa&  was  not  committed  in 
CumbirUmdy  where  all  the  overt  a£te  are  laid>  Mr.  Juftice 
Abmj  and  Mr.  Juftice  Fojlir  held,  that  it  is  indeed  neceffiiry 
on  this  indidment  that  fome  overt  ad  laid  be  proved  on  the 
prifoner  in  Gumberland-,  but  that  being  done*  aSs  of  treafon 
tending  to  prove  the  overt  a£b  hid,  though  done  in  a  foreign 
county,  may  be  given  in  evidence. 

And  the  manifefto  was  read, 

Lord  Chief-^ Juftice  ff^Uis  declined  giving  any  qpinion  on 
the  fecond  point.  But  no  objefBon  was  made  during  the 
whole  courfe  of  the  trials  to  the  giving  evidence  of  overt 
a£b  in  a  county  different  from  that  where  the  bSt  was  laid, 
an  overt  zSt  having  been  firft  proved  in  the  proper  county ; 
and  that  fort  of  evidence  was  given  in  almoft  aQ  the  trials*. 

Deacon  was  convicted  and  executed, 

John  Berwick's  Cafe.     July  17,  1746. 

(9St.Tri.559.)  T  N  the  cafe  of  J^bn  BtrwUly  there  was  only  one  witneft 
Two  wjineffci.    J|^  ^^  proved  him  to  have  been  in  arms  widi  the  rebels^ 

This  witnefs  proved,  that  he  was  inrolled  and  reviewed  as  a 
lieutenant  in  the  regiment  called  the  fdanchefier  regiment,  and 
did  duty  as  fuch  at  Penrith  and  Carlijle* 

Two  other  witnefles  (officers  in  the  Duke's  army)  fwore,^ 
that  after  the  furrenderof  CarHJle  they  were  ordered  by  the 
Duke  to  take  an  account  of  the  names  of  the  officers  and  of 
their  refpe£live  ranks  in  the  rebel  garrifon ;  diat  accordingly 
they  went  to  the  prifon  where  the  officers  were  confined  apart 
firom  the  common  men,  and  took  fuch  account  of  them ;  tfaa( 
ifae  priibner  Berwick  appeared  among  the  officers,  and  gave 
in  bis  name  to  diem  as  H^utenant  in  the  Mem^h^tr  regi^ 
menti 


*  The  like  evidence  was  giren  in  moft  of  the  trials  after  the  rebellion  •! 
1715;  and  admitted  by  the  judges  upon  the  commiifion  in  the  North,  this 
Summer. 

See  the  cafes  of  Layv  ^  Siir  IPiZSoai  fwriy^^  in  {be  State  Trials,  VL  319. 
TV.  6a7, 
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hori  Chief- Juftice  ff^Ues  and  Mr.  Juftice  Mney  ipvere  of 
<»pinion,  that  this  dechration  of  the  prifoner  is  not  to  be  con* 
iidcred  as  a  bare  con/effion  after  tbefaSiy  but  as  an  evidence  of 
die  hSt  itfelf,  viz»  that  the  prifoner  did  appear  and  take  the 
rank  of  a  lieutenant  in  the  rebel  garriibn.  They  thought  too, 
that  a  con&ffion  after  the  &d,  proved  by  two  witnefles,  was 
iiifficient  to  convi£l  within  the  7  fF.  IIL 

Mr.  Juftice  F^fter  doubted  whether  this  declaration,  being 
made  t^er  tb4  furrendir^  can  be  conddered  in  any  odier  light 
than  as  a  confeffion  after  the  hB,  *•  And  with  regard  to  a 
confeffion  after  the  fad,  he  faid  he  never  doubted  whether 
it  might  be  given  in  evidence  as  a  corroborating  proof:  his 
doubt  was,  whether  it  being  proved  by  two  witnefles  is  a  con- 
duiive  evidence,  or  an  evidence  fufficient  of  it&lf  to  convid 
without  other  proof;  fiiice.the  7  W.  III.  feems  to  require  two 
witnefles  to  overt  a£b,  or  a  confeiEon  in  9pen  court  j^, 

Berwick  was  convicted  upon  the  evidence  of  the  officers 
9ind  of  the  other  witnefs,  and  was  executed. 

July  22,  1746. 

All  die  prifoners  who  then  ftood  conviQed  were  brought  to  Exceptions  iq 
the  bar  to  receive  judgment;  and  their  counfel,  Serjeants  arr^ft of jud^i 
Wynne  and  Eyrcy  took  two  exceptions  in  arreft  of  judgment. 

I.  That  the  tefte  of  the  commii&on  is  not  fet  forth  in  the 
caption  of  the  indicStment ;  and  confequently,  for  aught  ap« 
pearing  on  the  record,  the  commiilion  might  ifliie  before  the 
commencement  of  the  aft  on  which  this  commiffion  is 
grounded  j  and  if  fo,  the  whole  proceeding  is  ^oram  non 
jttdice. 

To  this  it  was  anfwered  by  the  attorney-general,  and  agreed 
by  the  court,  that  the  jurifdii^ion  of  the  court  doth  fufficiently 
appear  on  the  record.  The  a£l  of  parliament  is  undoubtedly 
the  foundation  of  this  proceeding :  the  z&j  and  this  commif- 
fion grounded  on  it,  are  recited  in  the  caption ;  and  it  is  ex- 

*  Upon  farther  coniiderauoni  I  doubt  thera  was  too  much  refiaemeot  ia 
this  diftiiiAioD.    See  i  Difc.  f.  3.  /.  8. 

f  The  like  evidence  was  bolden  fufficient  upon  the  commiffion  in  the  North 
fhis  Summer;  upon  the  authority  of  the  judges'  opinions  previous  to  the  trials 
9f  Grtgf  aii4  Fmnda^    See  my  Difcourfe  oa  HifiU  TreafoD>,  sh^,  3.  J,  S. 

prdily 
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prdsly  alledged,  that  the  commiffion  did  ifiiie  by  virtue  of  die 
2& ;  whicli  could  not  be  true  unleis  the  commiffion  was  fuh- 
fequent  to  it. 

Their  fecond  exception,  and  on  which  they  feemed  chiefly 
to  rely,  ^vas  that  the  a£l  impowers  the  crown  to  iiTue  commif- 
fions  for  trjring  perfons  then  in  cuftody  or  who /hall  be  in  cuftoify 
for  high  treafon  in  levying  war  before  the  firji  day  of  January 
next^  and  it  is  not  alledged  in  the  indiAment  that  the  prifoners 
were  in  cuftody  at  the  time  of  the  indi6lment ;  and  confe- 
quently  it  doth  nor  appear  on  the  record,  that  the  court  hath 
any  jurifdiiStion  over  the  prifoners  •, 

To  this  it  was  anfwered  by  the  attorney-general,  and  agreed 
by  the  court,  that  it  doth  fufficiently  appear  on  the  record  as 
it  now  ftands,  though  not  indeed  on  the  indidment,  that  the 
prifoners  are  in  cuftody ;  the  record  alledgeth  that  the  pri- 
foners at  the  time  of  their  arraignment  being  brought  to  the 
^bar  in  the  cujlody  of  the  Jberiffy  to  whofe  cu/lody  they  had  before 
been  committed  for  the  caufe  aforeiaid,  were  afked,  fffc* 

The  common  commiffion  of  gaol-delivery  extendedi  only  to 
prifoners  in  adlual  cuftody  \  and  yet  it  lyas  never  thought  ne- 
ceflary  to'  alledge  in  the  indidment  that  the  defendant  was  then 
a^hially  in  prifon :  and  if  this  exception  was  to  prevail,  ^t 
would  impeach  all  the  judgments  that  ever  have  been  given  at 
any  feffions  of  gaol-delivery  f. 

That  the  aft  on  which  the  Prefton  rebels  were  tried  runs  in 
the  very  words  of  this  aft ;  all  the  indiftments  at  that  timp 
were  as  thefe  are,  and  this  very  ejcceptipn  was  then  taken  and 
over-rujed. 

Lord  Chief- Juftice  Lee  produced  a  note  he  took  at  that 
time,  in  the  cafe  of  the  King  and  Oxhurgh  :  the  fame  excep- 
tion was  then  taken  and  over-ruled  upon  the  reafon  laft  before 
given  J. 

Judgment  was  then  given  as  in  cafes  of  high  treafon, 

Mr.  Serjeant  Eyre  afterwards,  viz.  Auguji  id,  took  an  tXr 
ception  that  bears  fome  affinity  to  the  laft  in  behalf  oS  Donald 

^  See  the  Cafe  of  JEneai  MftcthtiaM,  inf.  59. 
"^  "f  FiiU  i^MoA,  449*  the  fame  point* 

X  Upon  the  tiials  of  the  Lords  Kilmarnock^  Cromartie^  and  Saltmrino,  to  guard 
againft  this  objection,  the  warrants  for  their  commitment  were  returned  by 
the  lieutenant  of  the  Toweo  read  and  ^tered  00  the  jounial.  (See  the  pro- 
feediD|;8  in  prints  f,  lo.) 
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A^DonaU  and  fome  others,  who  then  ftood  convided  and 
were  brought  to  die  bar  to  receive  judgment :  It  was,  that  it 
doth  not  appear  that  the  prifoners  were  apprehended ;  and,  iaith 
he,  in  hA  they  were  not  apprehended  but  furrendered ;  whereas 
the  ad  of  parliament  on  which  the  commifiion  is  grounded 
%eaks  only  of  perfons  that  (hall  be  apprehended  MiA  in  cuftody. 

This  fine-ipun  objection  was  likewife  over-ruled.  The 
furrender  was  as  much  upon  coinpulfion,  as  the  fubmiffion  of  a 
perfon  who  cries  for  quarter  in  the  heat  cf  battle  is.  In  both 
cafes  the  fubmiifion  is  by  reafon  of  a  fuperior  force,  and  for 
fear  of  immediate  death. 


»l 


Alexander  A^Growtber's  Cafe .    July  31,1 746 . 

IN  the  cafe  d  AUxander  Nf^Growther^  there  was  fiill  evi-  (9St«Tn.|6<.) 
dence  touching  his  having  been  in  the  rebellion ;  and  his  ^^^JJ^n^^ 
a3ing  as  a  lieutenant  in  a  regiment  in  the  rebel  army  called 
the  Duke  of  PertV%  regiment.     The  defence  he  relied  on 
was,  that  he  was  forced  in. 

And  to  that  purpofe  he  called  feveral  witnefles,  who  in 
general  fwore  that  on  the  28th  of  Auguft  the  perfon  called 
Duke  of  Perth^  and  the  Lord  Strathallan^  with  about  twenty 
highlanders,  came  to  the  town  where  the  prifoner  lived ;  that 
on  the  iame  day  three  feveral  fummonfes  were  fent  out  by  the 
Duke,  requiring  his  tenants  to  meet  him,  and  to  conduct  him 
over  a  moor  in  the  neighbourhood,  called  Luiny  Moor  $  that 
upon  the  third  fummons  the  priibner,  who  is  a  tenant  to  the  ^ 

Duke,  with  about  twelve  of  the  tenants  appeared ;  that  then 
the  Duke  propofed  to  them  that  they  (hould  take  arms  and 
follow  him  into  the  rebellion ;  that  the  prifoner  and  the  reft 
refijfed  to  go;  whereupon  they  were  told,  that  they  fhould  be 
forced,  and  cords  were  brought  by  the  Duke's  party  in  order 
to  bind  them ;  and  that  dien  the  prifoner  and  ten  more  went 
off,  furrounded  by  the  Duke's  party* 

Thefe  witnefles  fwore,  that  Ae  Duke  of  Perth  threatened 
to  burn  the  houfes,-  and  to  drive  off  the  cattle  of  fuch  of  his 
tenants  as  (hould  refufe  to  follow  him. 

They 
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Thejr  all  ^ke  very  extravagantly,  of  the  power  lords  in 
Siotland  exerctfc  over  their  tenants;  and  of  the  obedienccy 
(even  to  the  joining  in  rebellion,)  which  they  exped  from, 
theni* 

Lord  Chief- Juftice  Litj  in  fumming  up,  obferved  to  the 
jury,  that  there  is  not,  nor  ever  was,  any  tenure  which  obli-* 
gedi  tenants  ;Co  follow  their  lords  into  rebellion. 

And  as  t^  the  matter  of  force,  he  faid,  that  the  fear  of  hav- 
ing houfes  burnt  or  goods  fpoiled,  fuppoftng  that  to  have  been 
the  cafe  of  the  prifoner,  is  no  excufe  in  the  eye  of  the  law  for 
joining  and  marching  with  rebels  *• 

The  only  force  that  doth  excufe  is  a  force  upon  thi  perfon^ 
and  prefent  fear  of  death ;  and  this  force  and  fear  muft  con-* 
tinue  all  die  time  the  party  remains  with  the  rebels.  It  is 
incumbent  on  every  man,  who  makes  force  his  defence,  to 
fliew  an  adhial  force,  and  diat  he  quitted  the  fervice  as  foon  as 
he  could ;  agreeably  to  the  rule  laid  down  in  OldcaJlle*%  cafe, 
that  they  joined  pra  timare  mortis^  (sT  receffirunt  quam  citg  p^ 
UiirunU 

He  then  obferved,  that  the  only  force  the  prifoner  pretends 
to  was  on  the  28th  di  Auguft  \  and  that  he  continued  with  the 
rebels  and  bore  a  commiffion  in  their  army  till  the  furrender 
of  Carlijle^  which  was  on  or  about  the  30th  of  December. 

The  jury  without  going  from  the  bar  found  him  guilty* 
But  he  was  not  executed. 

N.  B.  All  the  judges  that  were  in  town  were  prclcnt,  and 
concurred  in  the  points  of  law. 

Ni  B.  Many  of  the  Scotch  prifoners  made  force  their  de- 
fence,  and  produced  the  fame  fort  of  evidence  as  M^-Growtber 
did ;  and  the  fame  dire£Uons  in  point  of  law  were  given  as  in 
his  cafe :  and  the  matter  of  fii&,  whether  force  or  no  force, 
and  how  long  that  force  continued,  with  every  circumftance 
tending  to  (hew  the  praAicability  or  impracticability  of  an 
cfcape  t,  was  left  to  the  jury  on  the  whole  evidence* 

Augujl^i^  1746. 

This,  day  bills  of  indidment  were  found  againft  Alexander 
Kinloch  and  Charles  Kinkcb  and  others  of  the  rebels,  to  the 


•  N.  B.  If  threats  of  this  kind  wero  an  excufe»  it  would  b«  in  tfaa  power 
of  any  leader  in  a  rebellion  to  indemnify  all  his  £oUowers. 

f  See  I  Difcoorfey  chap,  i.  /.  8. 

CXUabCt 
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immber  of  twenty-two.  The  overt  a^  were  laid  in  different 
{hires  in  Scotbrnd^  according  to  the  refpe£live  cafes  of  the  pri- 
loners.  And  then  the  court  adjourned  to  the  ad  of  Septembir^ 
for  the  arraignment  of  the  prifoners* 

SiptemberT.^  ^74^ 

On  this  day  (there  being  no  other  judge  in  town)  Mr. 
Juitice  Fofter  (at  with  two  other  commiflioners  for  the  ar- 
raigning the  prifoners.  Alexander  Kinlech  and  Charles  Kjn^ 
lochj  and  the  reft  of  the  prifoners,  who  were  ScotchmenAiOTn^ 
upon  their  arraignment  feverally  delivered  a  paper  into  courts 
whereof  the  following  is  a  copy. 

<<  As  I  intend  to  infift  on  the  benefit  of  the  Ad  of  Union^ 
^  by  ^ich  aA  die  laws  in  Scotland  at  that  time  which  concern 
**>  private  right  are  (aved  to  the  natives  of  Scoilamly  and  declared 
^  to  be  unalterable  by  the  parliament  of  Great  Britain^  except 
^  for  the  evident  utility  of  the  fubje&s  within  Scrtland'i  and 
^  as  I  am  a  (ubje&  born  within  Satland^  and  ftand  indided  for 
**  trcafons  charged  to  have  been  committed  by  me  in  Scotland^ 
^  I  humbly  beg  that  the  court  will  be  pleafed  to  affign  xom 
^  counfel  ^md  a  folicitor  to  advife  me  as  to  the  manner  of  fram- 
^'  ing,  and  the  ufe  to  be  made  of  this  defence ;  and  that  the  court 
^  will  be  pleafed  to  indulge  me  in  a  few  days  time  to  advifo 
^  with  them,  before  I  am  compelled  to  plead ;  left  by  plead- 
^  ing  I  may  be  deprived  of  the  benefit  of  any  fuch  defence.*' 

Mr.  Juftice  Fo/ler  told  the  prifoners,  that  copies  of  their  in- 
dictments having  been  delivered  to  diem  in  due  time,  they 
ought  now  to  have  been  ready  to  plead  fuch  pleas  as  they  would 
ftand  by;  and  that  the  court  expe(9»d  they  fliould  now  plead 
aocordifigly.  He  told  them  withal,  that  if  die  matter  contained 
ia  dieir  papers  would  avail  diem  at  all,  diey  would  have  the 
foil  benefit  of  it  upon  not  guilty;  fmce  itamounts  to  no  more 
duBi  that  their  caib  are  not  within  the  ad  of  the  laft  feffion» 
by  authority  of  which  aft  alone  thiscourt  fits.  They  dien  km  ' 
verally  pleaded  not  guiltj^ 


The 


i6  T  H  E     ft  E  P  O  R  T: 

The  Cafe  oi  Alexander  Kjtihcb  and  Charles  Kin" 

loch.     Odlober  28,  1746. 

{i\VTU:i57.)    ipRESENT  Lord  Chief- Jufticc  /f7Zfcx,  Mr.  Juftice 

XT  Fojlevy  and  Mr.  Baron  Ctive  \  Alexander  Kinhcb  and 
Charkt  Klnlochy  who  were  the  firft  of  the  prifonefs  concerned 
in  the  paper  delivered  the  id  of  September  that  were  brought  to 
trial,  were  fet  to  the  bar ;  and  they  agreeing  in  their  chal- 
lengeS)  one  jury  was  fwom  and  charged  with  them  by  the  cleric 
of  the  arraignments.  The  junior  counfei  for  the  crown  opened 
the  indi^fanent,  and  the  folicitof-general  in  a  few  words  opened 
the  evidence. 

When  the  counfei  for  the  crown  had  proceede^^us  far,  die 
Chief- Juftice,  before  any  evidence  was  glven^  told  the  prifoners' 
counfei,  that  he  was  informed  they  had  fome  objection  to  make 
in  behalf  of  their  clients,  grounded  on  the  A£t  of  Union. 
Which  obje<9ion,  he  faid,  was  proper  to  be  fpoke  to  before  the 
counfei  for  the  crown  went  into  their  evidence.  Whereupon 
yiT.JodrelLi  oneoftheprifoners'  counfei,  ftated  his  objection) 
and  fpake  largely  to  it.  The  Chief- Juftice  then  (aid,  that  the 
objeAion,  being  ix)  nature  of  a  plea  to  the  jurifdiAion  of  the 
touft,  could  not  be  made  on  the  ifiiie  of  not  guilty;  nor  could 
any  evidence  in  fupport  of  the  objedion  be  received  upon  that 
iifue ;  and  therefore  propofed  that  a  juror  fhould  be  with- 
drawn ;  and  that  the  prifoners  (hould  have  leave  to  withdraw 
their  pleas  of  not  guilty,  and  to  plead  this  matter  fpecially;  and 
that  the  attorney-general  might  demur  \  and  fo  the  point  would 
come  regularly  before  the  court. 

Mr.  Juftice  Fofter  (aid  on  this  occafion,  that  when  he 
aflTured  the  prifoners  they  would  have  the  full  benefit  of  this 
obje£tion  on  their  plea  of  not  guilty,  he  had  no  inten- 
tion of  leading  them  into  a  difficulty,  which  they  could  not 
get  dear  of,  without  the  indulgence  of  the  court.  He 
diought  they  would  be  intitled  ex  mero  jure  to  die  full 
benefit  of  the  objection,  without  fuch  indulgence ;  and  ad- 
ded, that  the  principle  he  went  upon  was  this.  If  there 
be  any  weight  in  the  objection,  it  muft  be  that  the  cafe 
of  the  prifoners  is  not  within  the  ad  of  the  lafl  fcffion,  un- 
der 
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ict  which  a£t  alone  this  fpecial  eommiffion  is  executed.  Arid 
if  it  be  not  within  that  aA«  it  is  a  cafe  at  common  law ;  and 
confequently,  taking  it  to  be  a  cafe  at  common  law,  if  no 
overt  aft  be  proved  in  the  county  where  the  commiifion  fits^ 
and  vdience  die  jury  comeS)  the  prifoners  muft  of  courfe  be 
acquitted^ 

Sir  yohn  Strange  of  counfel  with  the  (Jrown  ftrongjy  infifteclji 
that  in  point  of  law  th6  t)rifontfrs  were  ihtitled  to  the  benefit  of 
fte  objeftioii  oh  nol  guilty,  if  they  could  avail  themfelves  of  it : 
aiid  the  attorney-general  offered  tb  wave  all  advantage  that 
might  be  taken  againft  the  prifoners^  if  any  advantage  could  be 
taken ;  and  prefled  that  the  trial  might  go  on  upon  the  ifTu^ 
joined  by  them,  and  that  the  merits  of  the  objeftion  might  h6 
now  confideredft 

But  it  vto  dth^v^ife  bn^ered;  And  a  juror  Was  withdriiwri  a  juro^  #itb^ 
atid  the  jury  dUcharged  upon  the  motion  of  the  prifoners*  *^**^^ 
counfel,  Uid  at  the  prifoners^  requeft,  and  With  the  cbnfent  of 
the  attofney^general.  And  fhe  prifoners  Withdrew  their  for- 
mer  plea^  in  6rder  that  they  might  be  ready  the  next  day  with 
ihtiv  |)}ea^  to  the  jurifdiftion  in  form.  To  which  the  zttomcy^ 
general  declared  he  would  demtir  inJfanUr, 

And  the  eouit  adjouriied  to  the  next  day; 

The  entry  on  the  record  touching  this  matter  i^  asfolloWeth : 

V^n  tbi  nwtion  of  Charles  Hamilton  Gordon  efquire  and 
■■   >  Jodrell  ifquire^  being  ajpgned  as  coiinfel  for  the  ii^ 

feiuhnfs  in  this  caufij  and  by  their  confent^  and  alfo  at  the  dejirk 
and  retpuji  and  by  the  confent  of  the  defendants  now  at  the  bar 
berey  and  alfo  by  the  confeht  of  Mr.  Attorneys-general  on  behalf  of 
the  King^  It  is  ordered  by  the  court  here^  that  Richard  Foy  thi 
laji  of  the  jurors  fworn  and  impanelled  in  this  catife  be  with^ 
drawn  out  of  the  panels  and  that  the  reft  of  the  jurors  in  this 
caife  be  difcharged}  no  evidence  whatfoever  having  been  given 
to  the  faid  jury  in  this  eaufe  either  en  the  part  of  the  King  or  of 
the  defendants.  And  it  is  farther  ordered  by  the  court  hete^  that 
the  faid  defendants  have  leave  to  withdraw  their  pleas  of  not 
guilty  fy  them  formerly  pleaded  to  the  indi^ment  in  this  caufe^ 
and  have  l^avo  to  plead  to  the  juriJdi£fion  of  this  eourt  i  and 

B  that 
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that  thefaU  drfindamts  have  fim  tiU  to-morrow  to  put  infreh 
pUa ;  and  that  thsy  deUvir  c0pies  of  fuch  pkm  to  Att.  Shafpe 
filiciur  for  thi  King  in  this  caufi  by  oight  rftho  clock  this  mrw- 
ing.  And  thenupon  thefaid  dgfendanti  do  now  bore  at  the  bar 
withdraw  their  faid  pioas  of  not  guikj^  in  order  to  put  infucb 
plea  to  the  jurifdiBion  of  this  court  as  aforefaid. 

r^  Oaober  2qy  17^6. 

On  this  izjy  prefent  the  £une  judges  as  yefterday ;  Alex-' 
under  Kinlocb  was  firft  fet  to  the  bar  and  again  arnugnod» 
whereupon  he  tendered  a  plea  ingrc^ed  on  parchment  and 
figned  by  his  counfel  Mr.  Qordon  and  Mr.  JkdreU\  to  which 
the  attorney-general  demumd^  and  the  prifeiieriiiftaatly  joined 
in  demurrer. 

pie9toUieio«  And  the  faid  Alexander  Kinloeh  in  bU  own  pr$ptr  p^rfom 
rifdiaicm  of  eonus^  uud  having  beard  the  indidmont  o^forofmd  read^  andpro'^ 
^  ^*^-  tejfing  that  bo  is  not  guikf  #/  the  premijes  ebargod  in  thefaid 

indiSimentj  for  ploa  mvertialrfs  faitb^  tbatJko  ought  not  to  he 
coTipelled  to  anfwor  to  thefaid  iuM&mem  i  Boeaufo  bo  faith  that 
the  iingdom  ^Scotland  before  and  until  tbo  time  of  the  union  of 
the  two  kingdoms  of  England  and  Scotland  wus  regulated  and 
governed  by.  the  proper  laws  andflatutes  of  that  kingdom,  and  not 
Jfjl  the  laws  orflatutet  of  the  kingdom  of  England  \  and  that  over^ 
ftnce  the  faid  union  of  thefaid  two  kingdoms  that  part  of  the  realm 
of  Great  Britain  called  Scotland  hath  heen^  and  yet  is  governed 
and  regulated  by  the  proper  laws  of  that  part  of  the  faid  realm 
called  Scotland,  andnot  by  the  laws  of  that  part  of  the  faid  realm 
called  England. 

And  the  faid  Alexander  Kinloeh  farther  faithy  that  within 
'  the  faid  kingdofn  before  the  union  of  the  faid  two  kingdoms^  and 

until  the  faid  union  thereof,  and  within  that  part  of  Great 
Britain  called  Scotland  ever-fmce  thefaid  unicn^  there  hath  been 
and  now  is  a  certain  court  called  the  court  ofjufliciary ;  and  that 
all ,  and  Jingular  offences  of  high  treafon  committed  within  the 
faid  kingdom  of  Scotland  before  and  until  the  faid  union^  and 
'  within  that  part  of  the  realm  of  Great  Britain  called  Scotland 
ftnce  the  faid  union  by  the  natives  thereof  apprehended  or  taken 
for  fuch  offences  there   (except  peers   of  the  realm  of  Great 

Britain) 
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Sricain)  ha^i  A##»  and  9f  right  tugbi  H  he  inquiredofy  biaf4 au4 
determined  im  the  f aid  c^uri  efjtj/Hciary  befm  tbijuJHus  9/ thai 
CMkr^  e¥  infome  $iker  imrii  fr  hifore  9ther  ju^icu  within  the 
/kid  reaim  ^Scotlanct  brfrre  the  mni$My  and  within  that  fart  ef 
the  realm  e/Qr^At  Brks^n  caUtd  Scodaa^d^nee  the  find  unions 
and  net  in  any  ceurts  $r  brftire  anj  jufiiees  within  thf  realm  of 
England  before  the  faid  uniony  or  within  that  part  if  the  reabn 
j^  Great  Britain  called  England ^^/  thefiiid  union. 

Andthefiiid  Alexander  Yax^o^  farther faithy  that  Fochabars 
in  the /hire  ^Murray  in  the  faid  indi6fment  mentioned^  the  place 
tvhcre  the  faid  offence  contained  in  the  faid  inSffment  is  fiep* 
pofdd  to  have  been  committedy  before  and  until  the  faid  union  of 
the  faid  tW9  kingdoms  was  within  and  parcel  of  the  find  king^ 
dam  £/"  Scotland,  and  ever^fince  the  faid  union  was  and  now  is 
fying  within  and  parcel  of  that  part  of  the  reabn  ^  Great  Bri- 
taiA  called  Scotland. 

jfnd  the  find  Alexander  ILxrAocYk  farther  faithy  that  he  was 

horn  within  that  part  of  the  reabn  of  Great  Britain  eatied  Scot-r 

land  (to  wit)  at  Foehabars  aforefaid;  and  that  at  the  time 

when  the  faid  offence  in  the  faid  indictment  contained  is  therein 

fnppefed  to  have  been  committed  and  long  before  that  time  and 

finccy  he  the  faid  Alexander  Kinloch  was  rejident  and  commerani 

within  that  part  of  Grc2,t  Britain  called  Scotland  (to  wit)  at 

Fochabars  aforefaid.     And  this  he  is  ready  to  verify.     Where- 

fore  the  faid  McxsindcT  Kirloch  prays  judgmenty  If  the  court  of 

our  Lord  the  King  here  will  farther  proceed  upon  the  indiSfment 

aforefaid  againfl  himy  and  that  be  may  be  difmijjed from  the  court. 

here  of  and  upon  the  premifisy  (^c» 


And  the  faid  Sir  Dudley  Ryder  knight^  aUtomey-^general  of 
our  prefent  Sovereign  Lord  the  Kingy  who  for  ottr  fitid  prefent 
Sovereign  Lord  the  King  in  this  behalf  profecutetby  as  to  the 
faid  plea  of  him  the  faid  Alexander  Kinloch  by  him  ab^o 
pleaded  as  aforefaidy  for  our  faid  prefent  Sovereign  Lord  the 
King  fait  by  that  the  faid  plea  and  the  matter  therein  eoiUained 
are  natfuffcient  in  law  to  preclude  the  court  herefrom  their  ju-^ 
rifSHion  to  bear  and  determine  the  high  treafon  mentioned  tend 
fpecijied  in  the  faid  indi£lmenty  and  above  charged  upon  him  the 
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faid  Alexander  Kinloch  in  and  by  the  fold  indi^nunU  Whin*' 
fore  for  want  of  a  froper  and  fufficient  anfuoer  in  this  behalf  be 
prayetb  judgment^  and  that  the  faid  Alexander  Kinloch  may 
anfiver  in  £ourt  here  to  our  faid  prefent  Sovereign  Lord  ibi 
King  touching  and  concerning  the  premifes  aforefaid. 

Joinder  In  dc-        -^nd  thifoii  Alexander  Kinloch  Ukewife. 


murrer. 


The  prifoner*s  counfel  admitted,  that  his  cafe  is  within  the 
letter  of  the  «^  of  the  laft  feffion  by  authority  of  which  this 
court  fits  ;  but  infifted,  that  by  the  known  rules  of  conftruction, 
if  any  great  or  manifeft  inconveniences  do  arife  from  adhering 
dofely  to  the  letter  of  the  zSi^  the  court  ought,  and  always 
doth  depart  from  the  literal  conftru^lion. 

The  conftruSion  they  infifted  on  was,  that  for  offences 
committed  in  England^  commiflions  might  iffue  for  hearing 
and  determining  the  £ime  into  any  county  of  England  i  and 
for  offences  committed  in  Scotland^  the  like  coimmiSons  might 
ifliie  into  any  county  of  'Scoilandy  which  would,  they  faid, 
anfwer  all  the  ends  of  the  ad,  mentioned  in  the  preamble  ;  and 
would  at  the  fame  time  avoid  all  the  inconveniences  which  the 
conflru£Uon  contended  for  in  behalf  of  the  crown  is  wended 
with. 

They  then  mentioned  feveral  inconveniences  attending  fucli  a 
conftruclion  of  the  a<ft ;  feme  of  which  might  poliibly  have 
merited  the  attention  of  the  legiflature  at  the  time  die  aft 
paiTed. 

Mr.  Attorney-general  in  anfwer  faid,  that  tlie  rules  of  con- 
ftru£lion  as  applied  to  a£b  of  parliament  grounded  on  inconve- 
niences, whether  imaginary  or  real,  hold  in  no  cafes  but  where 
the  meaning  of  the  a£t  is  doubtful ;  in  plain  cafes  where  the 
intention  of  the  legiflature  is  evident,  it  is  the  duty  of  tlic  court 
to  put  the  law  in  execution,  and  to  leave  all  confiderations  of 
inconveniences  to  the  legiflature :  and  if  the  parliament  had  in- 
tended that  different  commifEons  (hould  ifllie  for  the  trial  of 
treafons  committed  in  England  and  Scotland  refpeftively,  they 
would  have  iaid  fo ;  they  would  not  have  impowered  his  ma- 
jefty  to  ifliie  commiffions  into  any  county  or  (hire  within  the 

united  kingdom. 

Affll 
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And  the  obje£lion,  he  faid,  is  not  pew  -,  it  was  made,  but 
without  efFe£t,  in  behalf  of  a  Scotchman  concerned,  in  the  re- 
belUoncfiyiS*.  iGcp.I.c,33 

The  Lord  Chief- Juftice  declared  his  opinion,  in  which  the 
other  juc^gcs  prefent  concurred,  that  the  prifoncr's  birA,  reii- 
dence  and  apprehenfion  in  Scotland^  are  h&s  per&ftiy  icnmate- 
rial  to  the  prelent  queftion ;  that  they  would  have  been  fo  if  the 
cafe  had  been  at  common  law ;  for  at  common  law  every  man 
is  triable,  not  where  he  was  born,  refided,  or  was  apprehended, 
but  where  the  hSt  was  committed  ;  that  thefe  fa£b  being  imt 
material,  and  the  whole  merits  of  the  obje£lion  appearing  oo 
the  face  of  die  indidment,  the  prifoner  might  as  wdl  have  de* 
murred  to  it,  as  pleaded  in  the  manner  he  hath  done. 

That  in  fo  plain  a  cafe  as  this,  is^  arguments  ab  inconvenienti 
are  of  no  weight ;  the  law  muff  take  it^s  courfe :  inconve- 
nienqes  in  plain  cafes  are  proper  only  for  the  confideration  of 
the  legiflature. 

.  His  LonUhip  obfenred,  diat  the  !words^7£if  reiJm^  occuf 
in  four  or  five  places  in  the  a£i,  and  that. in  every  place  where 
they  do  occur,  except  in  the  claufe  in  queflion,  they  incontefti- 
b]y  mean  the  united  kingdom  of  Gnat  Sritainy  and  can  mean 
^thing  elfe :  and  by  no  rule  of  conflruSio{i  ^an  they  bo-j'e- 
(Irained  in  this  fmgle  claufe,  to  that  part  of  the  kingdom  call- 
ed England. 

The  court  over-ruled  the  plea,  and  ordered  that  the  pri- 
foner fhould  plead  over  to  the  treafon,  and  he  pleaded  not  guilty. 
Charier  Kifdoch  was  then  brought  to  the  bar,  and  being  ar- 
raigned a  fecond  time  on  the  indifhnent  pleaded  likewife  not 
guilty :  and  both  prifoncrs  agreeing  to  join  in  their  challenges, 
t  jury  (the  fame  perfons  who  were  fworn  and  charged  with 
them  yefberday)  was  fworn  and  charged  with  them.  And  they 
were  both  found  guilty,  but  not  executed. 

.^  This  was  cbe  cafe  of  ff^iUhm  Kiy  upon  Che  fpecial  commifl^n  at  Carm 
mU  ii\  chK  7f3r  1716.  The  o^je^oa  was  then  introduced  npt  by  tvay  of  plea 
fo  the  3urifdi6liony  hut  by  demurrer.  And  the  court  after  hearing  the  prU 
foner's  counfel  ndjounied  to  the  next  day  {  and  having  con fidcred  the  argu* 
meott^  of  clie  ]»nfoner's  couofel  agreed  Co  over-rule  the  demurrer.  Which 
being  iiuimateJ  to  bis  counfeU  he.h]r  leave  of  the  court  and  with  the  confent 
0f  the  iio^ctl^r'Sec^r^  witlidrew  hi«  demurrer,  and  pleaded  guik;. 

B  3  s^. 
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Sir  ydfi  Wedd^hurn'%  Cafe.    November  4, 

1746. 

(9St.Tri.580.)  rr^HE  dvert  ads  were  laid  at  JkrJeen  in  Ac  (hire  of 
^^"^  *^  .         A     Jberduu*    It  was  proved  by  two  witneiies,  that  he  wiS 

wilb  the  rebels  at  Aerian  \  and  by  thofe  and  other  wkncfTeSt 
that  he  was  at  diven  other  places  with  them. 

The  king's  coaafd  called  witnefles  who  proved  likewilfy 
dkst  he  was  appointed  by  the  Pretender's  fon  coUe£tor  of  die 
%xciie  \  and  that  he  did  ai6hially  colled  die  exdfe  in  feveral 
places  where  (be  rebel  army  lay,  by  virtue  of  that  apf>oint* 
ment,  for  die  ofe  <ef  the  rebel  army. 

The  prifoner's  counfel  infifted  that  diis  fort  of  evidence 
ought  not  to  be  admitted  |  for  though  collecting  money  for 
the  fervice  of  rebels  is  an  overt  ad  of  high  treafon,  yet  it  not 
l^ing  laid  in  the  indidmenti  no  evidience  ought  to  be  given  6f 
it ;  and  they  relied  on  die  ftatute  of  the  7th  of  King  W.  But 
la  this  diey  wore  ov6r-ndcd,  upon  the  reafims  before  given  in 
r.  f«  the  cafe  of  Dmm^. 

Mwmihr  f  5, 1746. 

Motion  iftir-         On  this  day,  prcfent  the  two  Chief- Jofticcs,  Mr.  Juftice 
^^nZ  If^gbfy  Mr.  3arofi  R^nolds,  Mr.  JufKce  Jbfuyy  Mr.  JulKce 

Fofter^  and  Mr.  Baron  Clivi ;  all  the  prifoners  who  were  con* 
vided  fince  the  laft  execution  were  brought  to  the  bar  to  re- 
ceive judgment.    The  two  Klnlocbs^  AUxaniit  and  Charlis^ 
Mr.  JodreU.       moved  by  their  cowifei  in  arrefl  of  judgment:  he  took  notice 

of  the  proceedings  with  regard  to  the  prifoners  on  the  iSth  and 
29th  days  of  O^obtr^f  and  infifted  that  their  trial  on  the  a9th 
[a  jury  having  been  fwom  and  charged  with  them  on  the  28th) 
was  a  mjfirial,  and  the  vcrdid  a  mere  nullity. 

He  was  proceeding  10  ftate  his  reafons  and  authorises,  when 
Iiord  Chief'Juftice  Lee  inieiiupted  him  and  ftid,  That  as  ^wa 
is  a  variety  of  ojMnions  in  the  books  touching  that  natter. 
Which  is  really  a  point  of  great  confcquence,  he  thotq^t  it 
moil  advifable  to  poftpone  the  farther  confideradon  of  it  to 
the  next  adjournment,  when  he.ihould  dciiro   die  ?f8ft«irrit 


■       I  I      I    HI 


*  See  the  eaCcs  of  J!«a)(weM/ and  J^/ei  hi  tiie  njifh  Stttte  Triaii>  #4^  Sie* 
7061  &c« 
-^  X  ^  tf 
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«f  dl  die  lodges  in  the  comfDifton.    Then  the  court,  after 
pafing  ftgtciKc  on   the  others,  adjourned  to  the  15th  of 

N.  A  The  court  being  fiill,  and  the  bar  crowded  in  cx- 
pedatioa  of  the  event  of  this  motion,  Mr.  Juftice  Fofter  thought 
it  not  improper  to  fpeak  to  the  purpofe  he  (pake  on  the  iSch  of 
OOohr  :  and  he  added,  That,  from  what  was  faid  by  the  court 
00  the  29tby  he  was  confirmed  in  his  opinion  that  the  pr ifoners 
might  fiifely  have  pleaded  the  general  iilue ;  for  if,  as  was  chea 
admitted,  the  whole  merits  of  the  objeftion  appear  on  the  fac^ 
of  the  indidment,  the  prifoners  undoubtedly  might  have  had 
die  benefit  of  it  in  arreil  of  judgment.  So  that  quacunqtu  via^ 
whether  diey  cooU  have  been  let  into  it  on  evidence  (as  they 
certainly  might)  or  in  arreft  of  judgment,  they  were  not  iU« 
advlfed  in  pleading  the  general  ifliie. 


DeptmiiTiSy  1746. 

On  diis  day,  prefent  the  two  Chief- Juftices,  the  Chief- 
Baron,  Mr.  Juftice  ff^righty  Mr.  Baron  RiynoUs^  Mr.  Juftice 
Abnejy  Mr.  Juftice  Dtmfony  Mr.  Baron  Clarke^  Mr.  Juftice 
Fofter^  and  Mr.  Baron  Clivi\  Mr.  Jodrell  argued  in  behalf  of  • 
the  Kinbchs  in  arreft  of  judgment. 

He  admitted^  that  there  is  a  variety  of  opinions  in  the  boote 
toudung  the  p9wer  of  the  court  to  ditcharge  a  jury  fworn  and 
charged  in  a  capital  cafe  s  and  that  the  pradice,  during  the 
reign  of  King  CbarUs  the  fecond  at  leaft,  went  in  favour  of 
that  power.     But  he  faid,  that  ever-fince  die  revolution  the 
contrary  praftice  hadi  uniformly  prevailed:  and  even  in  the 
time  oiyamii  die  fecond  the  judges  in  Lord  Dilamere^s  cafe  4  St.  Tr. 
declared,  diat  a  jury  fworn  and  charged  in  a  capital  cafe  can- 
net  h^  difchacged,  but  muft  give  a  verdtd;    and   common 
yiS^tf  he  fiud,  requiies,  diat  when  a  prifencr  \%  brought  upon 
^tzialu  and  a  jury  is  iince  iwom  and  charged  with  him,  he 
Xiould  ftand  or  fiill  by  the  event  of  d^  trial ;  otherwife  his 
lib  may  be  brought  in  f90p$x4y  far  the  fame  fsA  as  often  as  the 
^Ut  pUafech,  aod  even  when  he  ia  aoc  fo  well  prepared  for  his 


1o  fliew  that  die  law  and  pra£Hce  before  the  reftoration 
^raawilh  hil  clients,  Jie  jrelied  00  the  authority  of  Ix>rd  Coke 
in  lai  |ft  Inft,  ^17.  b.  and  3d  Inft.  no ;  and  to  fliew  diat  the 

B  4  judges 


14  THEREPORT. 

judges  fince  the  revoliJition  concurred  with  Lord  (Hf^  be  e}ted 
Qarthew  465,  where  it  is  reported  to  have  been  £ud  by  Ihh 
at  the  fittings  in  Guildhall  on  the  ninth  day  CiS  November  1698, 
In  die  ctfe  of  I'be  K,ing  and  Periins,  «  That  ajl  the  judges  of 
^<  England  upon  debate  aii^ong  themfelves  had  agreed,  that  a 
^  jury  fwom  and  charged  in  a  capital  cafe  ^ai^iot  be  dift 
4«  charged,  though  all  the  parties  confcnt  to.  it,** 

He  fiud,  that  he  had  feen  a  MS.  note  of  the  f^e  cefoiutioi\ 
by  the  late  Mr.  Juftice  Tracy^  yA\^icl\  agrees  in  f(\bflance  with 
(brthiwH  report  of  it. 

He  obferved,  that  according  to  CbrthewH  r6port  and  Tra\ 
^%  MS.  the  judges  at  the  feme  time  came  to  ^  refolutlon, 
Aat  in  criminal  cafes,  not  capltalj^  a  juror  may  bs  withdrawn*  or 
juiy  difchsurged  by  confent  of  all  parties,  but  not  otherwllb. 

That  the  pra^^jce  (ince  that  tit^e  in  criminal  cafes  hath  beei^ 

conformable  to  this  rule.     For  this  he  cited  the  cafes  0/  The 

King  and  Morgan^  Hilary  9  Geo.  II,  on  an  indivElniex^t  for  per- 

(Str%  9S4.)        jury,  and  The  King  and  Jelf^  Trinity  7  Geis.  11.  on  a(i  indid- 

ment  for  barratry ;  in  both  ihefe  cafes  Lord  Ifardwickey  he  faid, 
at  the  fittings  reftiftd  to  withdraw  a  juror  at  the  prayer  of  the 
King's  counfel,  becaufe  the  defendants'  counfel  refufed  to  con- 
lent  to  it ;  and  cited  this  refolu.tion  in  Chrthew.  The  ufe  he 
made  of  thefe  two  cafes  was,  that  fmce  this  regtird  hath  bccji 
paid  to  the  authority  of  the  reibiution  in  criminal  cafes  as  re- 
ported by  Carthew^  he  hoped  the  fame  regard  would  be  now 
paid  to  dut  touching  capita}  cafes. 

As  to  the  m^ter  of  confent,'  he  obferved  that  consent  may 
cu^c  an  irregularity,  but  cannot  juftify  the  breaking  through 
any  of  the  fundamental  principles  of  law;  cfpecially  fuch  ndes 
as  are  in  favour  of  a  pri&ntr  who  is  ^nlWqring  for  his  kfe.  P, 
prifoner  in  this  circumftance  is  hardly  yS/i  juris  >  he  may  te 
overawed  or  furprized  into  a  confent,  manifeftjyto  his  preji- 
^ice :  and  therefore  the  judges  in  the  refolution  cited  frim 
Carthew  (on  which  he  rpbed  as  an  authority  in  }x>int  with  Km) 
threw  the  circumftai>ce  of  the  confent  quite  out  of  the  cafe.  •  • 

yppn  the  whq}9  h^  concluded  tha^  judgment  oudit  to 
be  uiTcftcd.  '  *  .     *    • 
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To  this  It  was  anfurered  by  die  counfel  on  the  part  of  die  Mr.  Attomef  ^ 
crown,  that,  except  the  refolution  reported  by  CartkeWj  there  If"^*^*- 
|s  not  a  fingle  authority  in  the  books  which  (kith  that  a  juror  stri^o.  ^  . 
may  not  be  withdrawi^  or  the  jury  difcharged,  even  in  capital  ^^'  SoHcitor-* 
cafes,  with  the  confent  of  all  parties,    That  it  was  done  in  the 
cafe  cf  Man/ill  fo  long  ago  as  the  a6th  of  ^//z.     And  all  the 
judges  of  Serjeants-inn  in  Fleet-Jlreet  then  agreed,  that  it  might  i  And.  103, 
be  done;  and  had  often,  to  their  knowledge,  beeq  done»  That   ^^ 
the  rule  laid  down  by  Lord  G>h  in  his  firft  and  third  inftitutes 
ninnetfa  in  general  terms  and  doth  not  indeed  except  the  c'aft 
of  confent,  but  that  cafe  muft  be  fuppofed  to  be  excepted^ 

That  it  frequently  hath  been  done  fince  Lord  Coie's  time^ 
even  wtbout  confent,  where  the  circumftance  of  the  prifoner,  or 
the  demands  of  publicly,  juftice  did  require  it.  And  for  this  they 
pted  2  Hale  295, 296,  297.    I  FenL  69.    KeL  26, 47,  52. 

They  faid  they  did  not  cite  thefe  books  with  an  entire  ?ip-» 
probation  of  the  pra£Kce  in  every  inftance  in  which  it  prevailed ; 
for  (bme  of  the  cafes,  particularly  fFhitebreatTsy  ou^ht  never  ^  ^^  XrU  tiji, 
to  be  drawn  into  example  \  but  only  to  (hew  what  the  opinion 
of  thofe  times  was^ 

That  the  opinion  of  the  judges  in  Lord  I)eUunere*s  cafe 
doth  not  afFe£l  the  prefcnt  queftion]^  fqr  the  onlyqueftion  pro- 
po&d  to  the  judges'was.  Whether  in  the  trial  of  a  peer  iii  the 
court  of  the  Lord  High-Steward  the  court  might,  after  evidence 
giyen,  adjourq  the  peers-^-trieri  from  day  to  dayi.  The.  judges 
did  not  prefume  to  anfwer  that  queftion>  it  being  a  point  of 
judicature,  of  which  that  court  alone  was  the  proper  judge. 
But  they  did  lay,  that^  in  the  cafe  of  a  common  jury  fworn  and 
cb^^ed,  they  ought  to  ^we  their  verdict  before  they  are  dif- 
charged  \  meaning  only^  that  a  jury  in  a  capital  cafe  caimot  be 
^joumed  91^  feparated  after  evidence  given,  but  muft  be  kept 
together  till  they  agree  on  their  y^rdi£t«  The  occafion  v^ich 
led  them  to  (ay  this  fheweth^  d\at  the  cafe  of  an  adjourn- 
fnent  was  what  they  had  dien  in  contemplatioi^  and  n^  the 
cafe  of  a  total  difmiffion  of  the  juxy ;  and  fo  doth  the  reafon 
diey  give  for  the  prafiice ;  this,  they  fay,  is  done  for  fear 
rf  tamfering  and  corruption^  In  the  cafe  of  a  bare  adjourn* 
meat  there  may  be  roo^  for  this  fear,  but  in  the  cafe  of 

2^  total 
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a  total  iliirniffion^  wben  no  vcrdiBt  is  to  be  givcji^  Acre 
cannot. 

4SL  Trl  649P        They  infifted  on  RoohvQoeTs  cafe  as  a  cafe  in  point :  for  had 

the  priibner's  coimfel  taken  exceptions  to  the  indidment  com- 
ing within  the  reftri&ions  of  the  a6t  of  the  7th  of  King  fFiU 
Jiami  and  bad  thofe  exceptions  been  allowedt  the  indiSbneat 
muft  have  been  qiiaihed»  and  the  jury,  though  fwom  and 
charged)  muft  have  been  -diiiniflbd :  and  yet  it  cannot  be  ima-^ 
gined)  that  die  qualhing  diat  indi£bnent  and  difchargiag  that 
jury  would  have  difcharged  die  prifixier  from  anfwering  to  die 
treafon  on  a  frefh  bill  of  indidment 

As  to  the  dipee  refelndonf  rqxxted  by  CtrtheWy  the  tw« 
laft,  they  iaid,  are  manifeftly  againft  law,  in  the  latitude  laid 
down  in  that  book.  The  King  in  a  civil  cafe  may  by  hi« 
prerc^tive  wididraw  a  juror,  for  he  cannot  be  nonfuited ; 
and  it  is  firequendy  done  in  infonnadons  in  the  Exchequer  on 
account  of  the  revenue :  and  though  the  court  refufed  to  do  it 
in  the  cafes  of  Morgan  and  y elf  cited  on  the  odier  fide,  yet  ia 
the  cafe  of  one  Wilkinfon^  Pafcha  6  Geo.  II.  which  was  ai|  in* 
di£hnent  for  mifapplying  money  raifed  on  the  fcavcngers*  rate, 
the  court  did  difcharge  the  jury  at  the  prayer  of  Mr.  Juftice 
Mney  then  one  of  the  King's  counfel,  without  the  defendant's 
content. 

It  is  ob]e<3?ed,  diat  a  prifoner  may  be  drawn  into  a  confent 
to  his  own  prejudice  ;  but  certainly  a  prifoner  may  do  much 
more  than  confent,  he  may  abandon  all  defence,  he  may  plead 
guilty.  He  may  on  his  trial  wave  ail  his  challenges  and  put 
•  himfdf  on  the  iirft  twelve  that  fhall  appear.  An  acceflary 
cannot  be  brought  to  his  trial  before  die  principal  is  convided . 
a  Hale  224.        or  oudawed ;  but  if  -be  pleafeth  *he  may  wave  diat  privilege 

and  iiibmit  htmfelf  to  a  trid,  and  it  ftall  not  be  error  hecatfe 
be  confented.  Befides,  tnthe  prefentcafe,  what  was  ^bne  was 
at  the  prayer  of  die  prifoners,  and,  as  <the  court  then  took  the 
cafe,  manifeftly  for  their  advantage. 

I  Hale  55.  Cafes  may  happen,  where   the  court,  $x  Ahko  /t^ti^e^ 

.and  out  of  icgard  to  the  prifoner,  tnight  to  difdnrge  the 

jury,  and    poftpone    the   trial.      The    cafe     put    by  Lord 

Hak  of  a  madman  putting  himfelf  on  his  trial  i^  ftrong  to 

this 
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dui  {Ntfpofei  jyad  ocbcr  cate  of  dit  like   kindvuf  be 

|Hlt. 

On  the  nHwle  dief  prayed judpnenc  for  die  Kii^. 

Sir  J$hm  Strange  cited  a  itcon)  cSKhrj  8  J?.  VII.  X^/.  3, 
a  copy  whereof  be  brought  into  court  It  was  an  indifbneot 
fer  minder,  and  not  guilty  pkaded  The  jury,  having  heard  all 
the  evidence,  withdrew  to  confider  of  their  verdifi,  and  being 
cetumed,  dehvered  their  Yerdift  into  court  in  writing  \  and 
being  examined  by  die  court  hew  they  came  by  that  writing 
coiifefled  it  was  deiiveied  iafto  dieir  hands  by  the  prifoner  at 
(he  bar  as  they  paSed  by  hint.  The  court  thereupon  difcharged 
the  jury  of  the  prifoner,  and  committed  them  for  this  miibe- 
haviour;  and  a  new  venire  wis  awarded}  and  die  fecond  jury 
brought  him  in  not  guilty. 

Tlie  arguments  being  long,  and  die  day  far-ipent,  the  court 
deferred  giving  their  opinion  to  the  20th* 

DeanAtr  20,  1746. 

On  this  day,  prefent  the  lame  judges  as  on  the  I5di;  Opinioasortha 
die  court  delivered  their  opinions  y^/^/m.  And  all,  except  v^^^ 
one,  agreed,  that  judgment  ought  to  pafi  upon  the  prifbners. 
They  agreed,  that  admitting  the  rule  laid  down  by  Lord  CoU 
to  be  a  good  general  rule,  yet  it  cannot  be  univerfally  binding : 
JMT  is  it  eafy  (o  lay  down  any  rule  that  will  be  lo»  The  rule 
cannot  hind  in  cafes  where  it  would  be  produ&ive  of  great 
liardfliipor  mantfeft  ii^uftice  to  the  prifoner. 

In  the  prefent  cafe,  the  prlfoners  were  advifed  upon  their 
trial  to  obje£t  to  the  jurifdidion  of  the  court;  but  having 
fikaded  to  iflue,  tt  was  faid  that  they  weve  too  late  with  that 
cigedian.  In  order  therefore  to  let  them  into  the  benefit  ^ 
ihb  ob^edion,  liberty  is  given  them,  at  their  requeft,  to  with« 
draw  their  plea  of  not  guilty,  before  evidence  giveB»  and  to 
plead  to  the  jurifdifUon.  Now  die  plea  of  not  guilty  being 
withdrawn^  the  jury  had  no  iflue  to  try,  nor  evidence  before 
them,  and  muft  of  courfe  therefore  be  difeharged^  and  confe* 
quendy  the  prifoners  have  no  right  to  complain  ef  that  which 
was  a  necefiEuy  oonfequence  of  an  indulgence  ihewn  them  by 
die  court. 

The  judges  vrfio  concurred  in  this  opinion  psnd  Tcry  litde 
r^ard  to  the  rcfolution  reported  by  Carthiwinot  only  for 

the 
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the  reafons  jrtfiftcd-on  byAccoimfet-for  diekrrt>wrt,  but  be- 

caufe,  as  no  other  printed  report  of  that  time  taketh  any  notice 

of  this  refolutioii)  it  is  verydai^btful  whether  there  ever  was 

any  fuch  refoU^on  orjiotj  dpccially  fmce  Mr.  Baron  C&rjf^ 

informed  the  court  that  he  hdtR  a  MS.  report  of  the  !ale  Lord 

Chief- Juftice  Eyre  of  the  cafe  of  The  King  aiid  Perkins^  in 

which  cafe  Carthew  fuppofctl\  Hdji  to  have  reported  this  re(b- 

lutjon, 

-  •      *  •        ..  -  ^ . 

The  cafe  was  tbuS)  Ptrkim  was  indkScd  for  perjury  in  an 
anfwer  in  Chancery ;  the  iiTue  c^fnc  on  to  be  tried  before  Hult 
%t  the  fittiiigs  in  GuiUhaJl.  the  nui^h  day  of  Novtitiler  16981 
when  the  bill  w^  produced  by  the  counfel  for  the  profecution 
in  Qr<ler  to  intitle  them  to  res^d  the  anfwei:,  it  appeared  that  the 
bill  had  never  been  filed,  fo  that  neither  bi|l  nor  anfwer  could 
be  read.  Holt  offered  to  ftay  till  the  profcjutors  could  fend 
the  bill  to  the  office  and  have  it  filed.  But  they  fbrcfceing  that 
|t  could  not  be  done  in  any  reafonable  time,  their  counrelinfilled, 
on  behalf  of  the  crown^  upon  withdrawing  a  juror;  Holt  would 
not  allow  of  it,  and  the  defendant  was  acquitted. 

Holt  upon  this  occaflon  faid^  '^  X  Iiavc  had  occafion  to  con- 
*'  fider  of  this  marten     In  criminal  cafes  a  juror  cannot  be^ 
¥  withdrawn  but  by  confent :  zM  in  capital  cafes  it  cannot 
**  be  done,  even  with  confent." 

This  is  the  whole  of  the  cafe,  as  reported  by  Eyrs ;  not  a  * 
word  of  any  refoludon  of  die  judges  on  the  points     And  H^lft 
manner  of  expreffion,  /  have  had  occafion  to  confider^  feemeth  to 
imply  that  the  opinion  he  gave   wa$  the  rcfult  of  his  own 
thoughts  on  the  fubje£^. 

With  regard  to  Tracy^^  MS.  it  was  obferved  by  Mr.  Juftice 
Abney^  that  Tracy  was  ♦  not  an  Englijh  judge  at  the  time  die 
judges  are  fuppofcd  to  have  come  to  thefe  refoludons  or.  even 
{o  early  asihe  year  1698 ;  and  therefore  he  muft  have  taken 
\kp  the  matter  upon  report  at  fccond  hand. 

They  all  agreed,  that  the  opinion  of  the  judges  in  Lord  Dcla- 
purees  cafe  doth  not  afFeft  this  queftion  for  the  reafbns  in- 
filled on  by  the  King's  counfel ;  and  joined  in  condemning 
the  proceedings  in  the  cafes  of  Jfljitetread  and  Fenwickj  as 
cruel  and  illegal. 


*  He  was  20  ia7j  judge  at  cUis  pree. 

The 
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The  learned  judge  who  diffented  admitted,  that  the  dilcharg-  f^n^u!)"^ 
ing  the  jury  m  the  prefent  cafe  was  an  inftance  of  great  in- 
dulgence towards  the  prifoners.  But  he  thought  it  iafer  to 
adhere  to  the  rule  of  law,  which  is  clearly  laid  down  by  lord 
Gi#,  than,  upon  any  account,  to  cftablifli  a  power  in  judges, 
irfiich,  it  is  admitted,  hath  been  grofsly  abufed,  and  may  be  io 
again. 

He  obferved,  that  ManfilH  cafe  Was  die  firft,  and,  except  ^ 
prefent,  is  the  only  cafe  wherein  die  priibner's  ^ oofei^t  appears 
to  have  been  taken :  and  that  the  afldng  the  prifoner's  confent 
in  Manfelf%  cafe  plainly  betrayeth  a  confciouCicfs  in  the  judges 
that  the  thing  was  irregular,  and  could  not  be  done  at  the  dif* 
credon  of  the  court. 

Cafes,  he  laid,  have  been  [Ait,  where  the  circumftances  of 
die  prifoner  feem  to  require  that  fuch  a  poj^er  fliould  be  lodged^ 
b  the  court :  and  other  cafes  may  be  put,  where  publick  jufticc 
feemeth  to  recjuire  the  fame.  But  thcfe  are  particular  and 
fingle  inconveniences  ;  and  the  policy  of  the  law  of  England^ 
and  indeed  the  true  principles  of  all  government,  will  rathet 
fufFer  many  private  inconveniences,  than  introduce  one  publick 
mifchief. 

He  conddered  the  trial  by  the  £imt  jury  which  is  fworn  and 
charged  with  the  prifoner,  as  part  of  the  jus  puhlu^m\  as  a 
(acred  depojitum  committed  to  the  judges,  which  they  ought  to 
deliver  down  inviolate  to  pofterity ;  and  concluded, .  that,  the 
trial  on  the  29th  being  irregular,  no  judgment  ought  to  be 
given  on  that  conviftion. 

But  judgment  was  given  as  in  cafes  of  high  treafon. 

Mr.  Juftice  Fofter  delivered  his  opinion  in  this  Cafe  as 
feUoweth. 

This  cafe  hath  been  very  well  argued  at  the  bar ;  but  the 
counfel  on  both  fides  went  into  the  general  queftion,  touching 
die  power  of  the  court  to  difcharge  juries  fworn  and  charged 
m  capital  cafes,  farther  than  I  think  was  neceflary. 

The  general  queftion  is  a  point  of  great  difficulty,  and  of 
tnighty  importance ;  suid  I  take  it  to  be  one  of  thofe  queftions, 
which  are  not  capable  of  being  determined  by  any  general  rule 
that  hath  hitherto  been  laid  down,  or  poflibly  ever  may  be. 
^or  I  think  it  is  impoifible  to  fix  upon  any  fmgle  rule  which 
^  can 
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can  be  made  to  govern  the  infinite  variety  of  cafe^  which  majr 
come  under  this  general  queftion,  without  manifeit  abfurdity  ; 
and  in  Ibme  inftances,  wi^ut  the  higheft  in}u(Hce« 

I  dierefore  choofe  to  confider  the  prefent  queftion  Hngly  as 
it  ftandeth  upon  the  record,  and  to  throw  out  of  it  every  con- 
fideradon  that  is  foreign  to  it ;  and  poflibly,  by  fo  doing,  moil 
of  the  objedions  which  have  been  made  in  the  prefent  caie  may 
noeive  dus  fliort  anfwer,  That  they  are  kveiled  at  an  impraptr 
sxirdfi  of  the  potwer^but  do  not  reach  the  prefent  cafe. 

The  queftion  therefere  is  not,  Whether  a  jury  may  be  dif* 
charged  after  evidence  given,  in  order  to  the  preferring  a  new 
indidhnent  better  fuited  to  the  nature  of  the  cafe;  where^ 
dirough  the  ignorance  or  coUufion  of  the  officer,  or  die  mif* 
take  dFthe  profecufor,  die  h£k  kud  varieth  frcm  the  real  &£(> 
or  Cometh  fliort  of^  it  in  point  of  guilt. 

Kei.ft6.52.  This  was  frequendy  done  before  the  revolution,  and  in 

omt  or  two  *  inftances  fmce.  But  this  is  not  the  prefent 
quefBon. 

Nor  is  the  prefent  queftiont  Whetlier  the  court  may  dif* 

charge  a  jury  fwom  and  charged,  where  undue  pra£Hce$  appear 

t  Ve&t*6^        to  have  been  ufed  to  keep  material  witnefles  out  of  the  way; 

^  or  where  fuch  witnefles  have  been  prevented  by  fudden  and  un- 

forefeen  accidents* 

This  likewife  is  not  die  queftion,  and  I  give  no  opinion  on 

it  i  only  let  it  be  remembered»  thit  Lord  Chief- Juftice  Hale 

2  Hale.  295,       juftifiedi  this  pnu^ce,  which)  he  faith,  prevsMled  in  his  timci 

^9^»  297.  j^^  {^  ]qj^  prevailed,  by  ftrong  arguments  drawn  from  the 

ends  of  government  and  die  demands  of  publick  juftice. 

Nor  is  it  now  a  queftion,  nor,  I  hope,  will  it  ever  be  a 
queftion  again,  Whether  in  a  capital  caie  the  court  may,  in 
their  diicredon,  difcharge  a  jury  after  evidence  given  and  con- 
cluded on  the  part  of  the  crown,  merely  for  want  of  fufficient 
evidence  to  convi£l ;  and  in  order  to  bring  the  prifoner  to  a 
fecond  trial,  when  the  crown  may  be  better  prepared. 

a  St.  TrL  827,         This  was  done  in  the  cafes  of  fThitebnad  9nA  Fenwicky  and 
^^^*  it  was  certainly  a  moft  unjuftifiaUe  proceeding.    I  hope  it  will 

never  be  drawn  into  example. 

*  See  Jinm  HawJtm^t  csifiii  infra,  f.  38,  39.    (And  fee  ft  jsS.)         v 

Nor 
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« 

Hot  19  the  prefent  queftion,  Whether  the  bare  confant  of 
die  prifiDner,  unafifted  by  counfely  and  coafentii^  to  bis  oum 
frejudice^  wiU  render  the  court  quite  Uamelefs  in  difidiargii^ 
a  jury  after  evidence  given  on  bodi  fides  and  concluded. 

This  was  done  in  die  cafe  of  Man/ilj  which  hath  been  cited  s  Aad.  loj* 
«t  the  bar  :  but  I  think  it  ought  not  to  have  hten  done  i  for> 
ootwithftanding  what  the  record  faith  of  the  uncertainty  and 
infufficiency  of  the  verdid,  the  truth  of  the  cafe  was  no  more 
than  this.  The  jury  were  not  agreed  on  any  verdid  at  all ;  and 
therefore  nothing  remained  to  be  done  by  the  court,  but  to 
fend  them  back,  and  to  keep  them  together,  till  theyiliould 
agree  to  fuch  verdi£t  as  the  court  could  have  received  and 
recorded :  and  the  prifoner  ought  not  to  have  been  drawn  into 
any  confent  at  all  >  for  in  capital  cafes  I  think  the  court  is  Co 
far  of  counfel  with  the  prifoner,  that  it  (hould  not  fuiFer  him 
to  confent  to  any  thing  manifeftly  wrong,  and  to  his  own  pre- 
judice. 

I  thought  proper  to  premife  theie  things,  in  order  to  clear 
the  prefent  queftion  of  every  confideration  which  I  take  to  be 
foreign  to  it. 

And  now  I  will  ftate  what  I  take  to  be  the  prefent  queftion : 
And  that  is. 

Whether  in  a  capital  cafe,  where  the  prifoner  may  make  his 
full  defence  by  counfel,  the  court  may  not  difcharge  the  jury 
updn  the  motion  of  the  prifoner's  counfel,  and  at  his  own  re<- 
queft,  and  with  the  confent  of  the  attorney-general  befon  evi" 
dence  givin^  in  order  to  let  the  prifoner  into  a  defence,  which, 
in  the  opinion  of  the  court,  he  could  not  otherwife  have  been 
let  into. 

And  I  am  clearly  of  opinion,  that  a  jury  may  in  fuch  a  cafe 
be  difeharged ;  and  that  the  difcharging  the  jury,  under  thefe 
circumftances,  will  not  operate  lb  as  to  difcharge  the  prifoner 
from  any  future  trial  for  the  fame  offence. 

It  feems  that  an  opinion  did  once  prevail,  that  a  jury,  once 
fwora   and  charged  in  any  criminal  cafe  whatfoever,  could        .    . 
not  be  difcharged  without  giving  a  wrdift ;  but  this  opinion 
is  exploded  in  Ferrar*%  cafe,  and  it  is  there  called  a  common  tra^  Ray.  S4. 
ditioni  which  had  been  hoMen  by  many  learnt  in  the  law. 

My 
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K^  Lord  die  was  one  of  thofe  learned  men  who  gave  Intd 
this  tnufidoiiy  as  iar^  at  lead,  as  concemeth  o^ital  cdes ;  arid 
he  layeth  down  the  rule  in  very  general  tcrms^  in  the  paflages 
which  have  been  cited  on  behalf  of  the  prifoners  from  his  firft 
and  third  inftituteSi 

# 

The  iame  rule  is  laid  down  in  Hale*s  Sumthary  of  the  Pleas 
^-  »*7»  of  the  Crown ;  a  very  faulty  incorred  piecei  never  revifed  by 

him^  nor  intended  for  the  pre& 

But  as  his  lordihip  in  his  Hiftdry  of  the  t^leas  of  the*  Crown 
juftifieth  the  contrary  prafticc,  his  authority  is  clearly  on  the 
other  fide  of  thd  queftioh :  and  his  authority  is  the  more  t6  be 
regarded,  becaufe  he  had  feen  and  well  confidered  the  paflages 
cited  from  Lord  Coie ;  though  I  believe  the  rule,  as  it  ftandeth 
in  his  fummary,  hath  contributed  not  a  little  to  the  confirming 
many  people  in  Coh's  opinion. 

My  Lord  Coh  layeth  down  the  rule  in  very  general  terms ; 
but  he,  hath  not  given  us  any  of  the  principles  of  law  or  rea-« 
ion  Whereon  he  grotlndeth  it.  He  hadi  indeed,  in  his  iirft  In-^ 
ititute,  cited  one,  and  but  one  authority  in  fupport  of  it,  and 
that  authority  doth  not,  to  my  apprehenfion,  in  the  leaft  war-« 
rantit* 

sz  E.  in.  it         A  man  Vi^s  indifted  for  larceny,  and  upon  his  arraignmeril 

pleaded  hot  guilty,  and  put  himfelf  Upon  the  country :  and  after- 
wards, when  the  jury  was  in  courts  he  prayed  the  liberty  to  be*- 
come  an  approver  j  and  this  was  denied  him  5  for  when  iflue  is 
joined,  it  ought  to  be  tried.  And  he  was  tried  and  found  guiltyi 
and  hanged. 

This  is  the  whole  of  that  cafe.  Here  is  not  the  leaft  intima«»« 
tion  given  of  any  general  principle,  that  a  jury  once  fwdrn  and 
charged  cannot  be  difcharged  without  giving'  a  Verdid;  nor  did 
the  court,  as  I  apprehend^  go  upon  that  principle.  It  went 
upon  a  principle  quite  different,  a  principle  adapted  folely  to 
the  cafi:  then  before  the  court,  which  I  ihall  mention  pre* 
JIntly. 

Ccrone,  449*  Indeed  Fitzherbelrty  who  abridgeth  this  cafe,  doth  (ay,  that 

the  reafon  of  the  judgment  was,  that  the  inquefl,  having  been 
once  charged,  could  not  be  difcharged ;  which  poffibly  might 
induce  Lord  Coki  to  dra.w  the  fuxie  condufion  from  dM 
cafe. 

t  But 
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But  the  reafbn  given  by  Fitzberiert  b  not  the  reafon  given 
in  the  book.  Nor  dodi  it  {o  much  as  appear  by  the  book)  that 
the  jury  was  fwom ;  the  words  of  the  book  are,  "  jfpres  quant 
finqueft  fuit  icy^*  afterwards  when  the  jury  was  here,  or  in 
court  5  whether  fwom  or  not  doth  not  appear  by  the  book. 
But  whether  the  jury  was  fworn  or  not,  there  was  not  the  leaft 
occafion  to  refort  to  any  general  principle,  That  a  jury  once 
fworn  cannot  he  difcharged:  becaufe  there  was,  as  I  hinted  be- 
fore, another  rule  at  hand  adapted  to  the  cafe  of  an  approver, 
which,  I  think,  wholly  governed  that  cafe. 

And  the  rule  was  this ;  that  a  perfon  who  had  once  pleaded 
to  iflue  could  not  after  that  be  admitted  to  a  confeffion  in 
order  to  lave  his  own  life,  by  charging  other  perfons  fuppofed 
to  be^s  accomplices  in  the  fame  bB, :  for,  by  once  folemnty 
denying  the  b&  upon  his  arraignment,  he  had,  in  the  opinion 
of  thofe  times,  loft  all  credit,  and  fo  could  not  be  received  as  an  , 
evidence  againft  other  people. 

This  rule  is  laid  down  by  Stanford^  and  it  prevailed  for  a  pi.  Cor.  144.  b. 
long  time :  and  it  is  obfcrvable,  diat  Brooke^  nidio  abridgcth  BroCorooc,^*. 
this  very  cafe,  carrieth  the  reafon  the  court  went  upon  no 
£uther  than  the  law  then  went  in  the  cafe  of  an  approver  \  his 
words  are,  ^  A  man  was  arraigned  for  felony  and  pleaded  not 
^  guilty,  and  afterwards  would  have  become  an  approver,  and 
^  was  not  differed,  becaufe  be  had  joined  iffue  before**  Not  be- 
caufe the  jury  was  fworn  and  could  not  be  difcharged,  but  be- 
caufe he  had,  on  his  arraignment,  denied  the  bSL 

Thus  then  ftandeth  the  cafe  with  regard  to  the  {ingle  au- 
thority cited  by  I^ord  Coke,  The  j  udgment  did  not  go  upon 
the  general  principle  laid  down  by  him  and  Fitzherbert^  bat 
upon  a  principle  peculiar  to  the  cafe  of  an  approver. 

It  muft  be  owned,  that  the  judges  did  in  after-times  abate 
of  dieir  rigour  with  regard  to  die  cafe  of  approvers;  and  did 
admit  perfons  to  the  liberty  of  approving,  not  only  after  iiTue 
joined,  but  even  after  the  jury  was  fwom  and  evidence  in  part 
given;  but  feldom  after  the  evidence  gone  through  and  coff- 
eluded ;  as  appeareth  |(om  feveral  inftaaces  mentioned  by  Lord 
Hale. 


aHaksat. 
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But  then  it  muft  be  owned,  on  the  other  hand,  that  wbenetref 
diey  did  fb,  they  went  in  flat  contradidion  to  the  general  rule 
laid  down  by  Q>ki  and  Fitzhirbcrt. 

I  will  only  add,  with  regard  to  this  point,  that  the  admitting, 
or  not  admitting  perfons  to  become  approvers,  was  always  con- 
fidered  as  a  matter  of  nun  difcretion  in  the  court ;  as  a  matter 
of  grace,  and  not  of  right:  and  yet  we  fee,  that,  in  a  matter  of 
mere  difcretion,  the  court  did  frequently,  upon  the  fpecial  cir- 
cumftances  of  the  cafe,  difcharge  juries,  after  they  vKre  fworn 
and  charged,  and  had  in  part  heard  the  evidence. 

Thefe  inilances  therefore  muft  be  confidered  as  k  many 
exceptions  to  the  genera]  rule ;  though,  I  confefs,  they  do  not 
fome  up  to  the  cafe  of  difcharging  one  jury,  and  bringing  the 
prilbner  to  his  trial  by  another. 

But  ftill  they  {hew,  that  the  rule  now  contended  for  on  the 
part  of  the  prifoners  cannot  be  true  in  the  latitude  the  words 
import ;  and,  I  think,  diey  do  in  part  fhew,  what  I  hinted  in 
the  beginning,  that  no  general  rule  can  govern  the  difcretion 
of  the  court  on  this  queftion  in  all  poffible  cafes  and  circum- 
ft^ces. 

But  this  will  appear  in  a  ftronger  light  in  thofe  cafes  where 
the  cicciunftances  of  the  prifoner  appear  on  his  trial  to  be 
fuch,  as  that  the  trial  cannot  proceed  without  manifeft  injuftice 
to  him. 

A  great  variety  of  cales  might  be  put  upon  this  head :  but 
as  this  is  a  point  which  ought  to  be  treated  with  great  caution, 
I  think  it  fafer  to  cite  a  cafe  which  I  find  ftated  to  my  hand> 
than  to  fuppofe  and  argue  from  any  cafes  of  my  own* 

f  Hal#i5*  The  cafe  I  mean  is  that  put  by  Lord  Hale^  which  was  men- 

tioned the  laft  time  at  the  bar. 

^  In  cafe  a  nm  in  a.phrenzy  happen  by  (ome  over-fight  te- 
^  plead  to  his  indi£bnent  and  put  himfelf  on  his  trial  \  and  it 
<'  appearetfa  to  the  court,  on  his  trial,  that  he  is  mad ;  the 
<(  judge,  in  discretion,  may  difcharge  the  jury  of  him>  and  re- 
^^  nut  him  to  gaol,  to  be  tried  after  the/ecovery  of  hi$  under- 
«ftanding."  .      . 

^  But  without  reibrting  to  authorities  in  a  plain  cafe,  d:e 

common  fenfe  and  feeling  of  mankind,  the  voice  of  nature, 
reafoB,  and  revelation,  all  concur  in  this  plain  rule,  Tbtit  »# 

man  * 
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wan  is  to  ie  ccmUmned  unhiord}  and  confequently  no  trial 
ought  to  proceed  to  the  condemnation  of  a  man  who  by  the 
providence  of  God  is  rendered  totally  incapable  of  ipcakinp; 
for  hiidelf,  or  of  inftru&ing  others  to  fpeak  for  him :  ani 
common  fenfe  will  at  the  £une  time  tell  us,  that  the  bare  pofl^ 
poning  a  trial,  tmder  thefe  circumftances,  will  not  difcharg;^ 
the  prifoner  from  a  future  trial,  when  his  prefent  diiabilit/ 
ihall  be  removed 

This  cafe  is  furely  an  exception  to  any  general  rule  that  the 
wit  of  man  can  lay  down  on  this  point  *• 

Another  cafe,  which  I  take  to  be  an  exception  to  the  ge- 
neral rule  contended  for  in  behalf  of  the  priibners,  is,  when  hy 
the  indulgence  of  the  court,  and  the  confent  of  the  attorney- 
general,  the  trial  of  the  ifliie  goeth  ofF  after  the  jury  fworn  and 
charged ;  in  order  to  indtle  the  prifoner  to  fome  advantage  in 
point  of  defence,  which  in  the  rigour  of  the  law  be  could  not 
otberwife  be  intitled  to* 

And  this,  I  apprehend,  appearetfa  from  the  cafe  of  iZ^i-  a^i-TkI  64.. 
WMv^  which  alfo  was  ctted  at  the  bar. 

In  that  cafe  the  jury  was  fwom  and  charged,  and  the 
indidment  opened  by  the  King's  counfel.  The  prifoner's 
cotmlel  then  offered  fome  exceptions  to  the  incfidment,  appre- 
hending,  as  they  (aid,  that  fmce  the  a£t  of  7th  King  ff^.  de« 
daredi,  that  the  exceptions  therein  mentioned  ihall  not  be  taken 
>0ftir  evidence  givin^  die  prifoner,  by  a  favourable  conftru£ticn 
^ihe  ^Sty  had  liberty  to  take  exceptions  at  any  time  bifan  evi- 
dence. 

The  court  was  unanimoufly  of  opinion,  that  the  prifoner^s 
counfel  had  lapfed  their  time  for  taking  any  exceptions  at  all : 
that  the  proper  time  for  taking  exceptions  is  before  ifTue  joined, 
or  at  leaft  before  die  jury  fwom. 

And  yet  it  being  a  cafe  of  life,  and  on  a  new  aS  of  parlu- 
aent,  the  court  did  agree  that,  m  that  inftance  only,  the  coun* 
iel  fhouldbe  at  liberty,  with  the  confent  of  theattorney^general, 
to  take  their  exceptions;  confining  themfelves  to  the  excep- 
tions mentioned  in  the  a^  of  which  they  could  not  have  ttie 
benefit  in  arreft  of  judgment. 

The  prifoner's  counfel  declined  to  enter  into  dieir  except 
tions  under  that  reftridion,  and  fo  the  tAA  went  on.    l/ut 


(*  Set  tJae  caff  of  Ffh&titth  Mtadpv,^.  76.) 

Q  a  had 
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had  exceptions  under  the  rcftriflions  of  that  aft  6ecjT  takSA 
and  allowed,  the  indictment  muft  have  been  quafhed,  an^  the 
jury  then  fworn  and  charged  muft  have  been  difcharged  without 
giving  a  vcrdidl. 

Lord  Chief-Juftice  Holt  did  not  come  readily  into  the  ex* 

pedienti  propofed  by  the  reft  of  the  judges,  of  letting  the  pri- 

foner's  counfel  into  their  exceptions,  even  with  the  confent  of 

4  Su  Tri.  666»    the  attorney-general ;  and  in  the  concludon  declareth,  that  Ac 

attorney  could  not  content  to  it>  unlefs  kg  would  alfo  confent  t§ 
difcharge  the  jury. 

Thefe  are  his  words,  as  I  have  taken  them  from  the  printed 
trial.  His  Iord(hip  furely  at  that  time  entertained  no  doubt, 
that  at  the  prayer  of  the  prifoner  and  his  conn(eI,  and  with  the 
confent  of  the  attorney-general,  a  jury  fworn  and  charged  in  a 
cafe  of  high  treafon  might  be  difcharged.  The  other  judges 
prefent  (who  were  the  Lord  Chief-Juftice  of  the  Common 
Pleas,  the  Lord  Chief-Baron,  and  four  of  the  puifne  Judges) 
muft  certainly  be  of  the  (ame  opinion ;  otherwife  they  would 
never  have  given  way  to  the  taking  of  exceptions,  which  if 
they  had  been  allowed  muft  have  ended  in  difcharging  the  jury, 
and  at  the  fame  time  could  not,  in  the  nature  of  things,  have 
operated,  fo  as  to  difcharge  the  prifoner  from  anfwering  to  ano- 
ther indiAment  for  the  fame  offence. 

It  is  (aid,  on  the  authority  of  a  very  ihort  and  imperfeft 
note  in  Cartbewy  that,  in  lefs  than  two  years  afterwards,  all 
the  judges  of  England  upon  debate  among  themfelves  came  to 
a  refolution,  that  in  capital  cafes  a  juror  cannot  be  withdrawii, 
though  all  parties  confent  to  it. 

It  was  very  properly  afked  by  the  counfel  for  die  crowm. 
Upon  what  occafion  this  debate  among  the  judges  was  had  ? 
Whether  any  cafe  was  then  depending  in  judgment  before  them 
which  gave  rife  to  the  conference,  and  which  was  to  be  go- 
verned by  this  refolution,  and  what  were  the  particular  cir- 
cumftances  of  that  cafe,  if  any  fuch  there  was  ?  Thefe  quef- 
tions,  I  fey,  were  very  properly  afked  :  for  the  true  extent  of 
all  rules  of  this  kind,  however  generally  they  may  be  pennod, 
is,  and  always  will  be,  in  a  great  meafiire.  adjufted  by  the  cir- 
cumftances  of  the  cafe  under  conilderation  at  the  time  when  the 
rule  appears  to  be  given.  r 

*  • 

It 

•    «    •  «       • 
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•  It  feems,  endeavours  have  been  iHed  to  come  at  the.neoeflary 
light  in  thefe  particularSt  but  to  no  purpofe :  only  it  is  iaid 
upon  the  authority  of  a  MS.  of  a  late  learned  judge,  that  this  Traey. 
refbludon,  among  others,  was  taken  upon  a  conference  among 
the  judges  in  relation  to  an  indiftment  againft  the  then  (heriffs 
of  London  for  a  bare  mifdemeanour  \  but  what  were  the  cir- 
cumftances  of  that  cafe,  or  what  became  of  it  doth  not  appear. 
And  therefore,  I  freely  own,  this  extrajudicial  opinion  (for  with 
regard  to  capital  cafes  it  is  extrajudicial)  weigheth  very  little 
with  me  in  the  prefent  queilion  \  and  doth  by  no  means  fhake 
the  authority  of  RoohuooiPs  *  cafe,  which  I  take  to  be  a  cafe 
very  nearly  in  point  with  the  prefent,  and  moreover  was  a 
cafe  where  the  point  did  judicially  come  before  the  court,  and 
in  which  the  court  had  the  aOiftance  of  very  able  counfel  oa 
both  iides  of  the  cjueftion. 

The  only  difference  between  the  cafes  is  this;  Rookwood 
could  not  have  had  the  benefit  of  his  exceptions  without  the 
indulgence  of  the  court,  and  confent  of  the  attorney-general ; 
whereas  the  prifoners  at  the  bar  might,  in  my  opinion,  have 
had  the  full  benefit  of  their  pobt  of  law  without  either.  I 
need  not  repeat  what  I  faid  on  this  head  the  laft  time  I  fpake 
of  this  matter.  But  as  a  doubt  arofe  on  that  point,  the  ex- 
pedient now  under  confideration  was  thought  of.  This  exr 
pedient  the  court  came  into  at  the  prayer  of  the  prifoners  and 
dieir  counfel,  and  with  the  confent  of  the  attorney- general. 

Not  to  bring  the  prifoners*  lives  twice  in  jeopardy,  (which 
is  one  great  inconvenience  of  difcharging  juries  in  capital 
cafes,}  but  merely  in  order  to  give  them  one  chance  f  r  their 
lives,  which,  it  was  afpuhended^  they  had  loft  by  pleading  to 
iiTue. 

Nor  ^ras  it  done  to  poftpone  their  trials  to  an  u^reafonable 
diftance,  when  their  witnefles  might  be  dead,  jor  wearied  out 
by  a  long  and  expenfive  attendance,  (which  is  another  great 
inconvenience  which  may  .attend  the  difcharging  of  juries  at 
difcretion,  and  was  an  ingredient  of  great  hardfhip  in  the  cafes 
of  JVbiUhread  and  Fenwick^)  but  in  order  to  bring  them  to  a 
trial  with  all   the  fpeed  that  might  be,  in  caie  their  plea 


"wr^ 


•  See  Holt's  and  Tracy  ^  opinion  in  1704,  in  the  cafe  xdAnne  Hawkins,  ^tt  th« 
Cqd  of  this  cafe.  /.  3S;  39. 
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(hould  be  over^ruled :  and  accordingly  diey  were  tri^  iSie 
VGxy  next  day,  as  foon  as  jadgment  was  given  on  their  plea. 

Upon  the  wfaok)  my  opinion  is,  that  all  genera]  rules,  touch«- 
ing  the  adminiftration  of  juftice,  muft  be  fo  underftood,  as  to 
l>e  made  confiftent  with  the  fundamental  principles  of  juftice: 
and  confequently  all  caies  where  a  ftri6l  adherence  to  the  rule 
would  clafti  with  thofe  fundamental  principles  are  to  be  con* 
fidered  as  {o  many  exceptions  to  it.  The  cales  I  have  men«- 
tioned,  and  many  others  which  might  be  mentioned,  are  ex- 
ceptions to  the  general  rule  iniifted  on  in  behalf  of  the  pri- 
loners* 

The  cafe  at  bar  is,  I  think,  an  exception  to  that  rule ;  and 
at  the  fame  time  ftandedi  clear  of  the  inconveniences  men- 
tioned by  the  priibners'  counfel. 

The  difcharging  the  jury  in  this  cafe  was  not  a  ftrain  in  fa- 
vour of  prerogative;  it  was  not  done  to  the  prejudice  cf  the 
prifonersj  on  the  contrary  it  was  intended  as  a  &vour  to 
them. 

In  that  light,  I  fay^  it  was  confidered  by  the  court ;  in  that 
light  it  was  confidered  by  the  prifbners  and  their  counfel,  and 
accordingly  they  prayed  it ;  and  in  that  light  Mr.  Attorncy- 
{^eneral,  with  his  ufual  candour,  confented  to  it. 

And  in  that  light  I  know  of  no  objedion  in  point  of  law  or 
reafon  to  it     And  therefore  I  am  of  opinion  that  judgment 

t\:zht  not  to  be  arreiled. 

♦ 

Mr.  Juftice  Tracy*s  MS.  having  been  cited  in  Ae  fore-.' 
going  cafe  by  the  prifoners'  counfel  and  taken  fome  notice  of 
hy  the  court,  I  think  it  not  amifs  to  fubjoin  from  the  fame  MSti 
V/hich  I  had  not  then  feen,  a  report  of  the  following  cafe. 

p  ,  j_.  *'  At  the  feiSons  a^  the  Old  Bayly  before  Eajier  term  1704, 

'*  /Inne  Hawkins  was  indited  for  breaking  the  manfion-houfe 
5'  o?  Samuel  Story  in  the  night-time.  It  appeared  on  evidence, 
."  diat  the  houfe  belonged  to  the  African  company,  that  Story 
.'*  was  an  officer  of  the  company,  and  that  he  and  many  other 
y-  perfons  as  ofixcers  of  the  company  had  feparate  apartments  iq 
i^  iuc  hottfe,  inwhiGh  they-  inhabitedand  lodged ;  and  that  the 

^  apartment 
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^  apartment  of  Story  was  broke  open.    It  was  holden  by  Holt 

«  chief-juftice,  myfelf^  and  Baron  Bury^  That  the  apartment  of  [^Hai^f^s"-' 

^  Story  zouXdi  not  be  called  i&/j  manfion^houfe ;  becaufe  he  and  557.Lcacba«7.) 

*^  the  others  inhabit  in  the  houfe  merely  as  officers  and  fervants 

**  of  the  company :   and  thereupon  the  jury  was  difcharged  ofthU 

^  indiilnunt^  and  it  was  anundid^  and  laid  to  be  the  manfion* 

«*  hoiife  of  the  company.** 

The  record  hath  been  looked  into.  It  warrantetb  the  re* 
port  of  the  learned  judge  in  the  fubftantial  parts  of  it,  though 
ia  fi>me  points  it  is  ddfedive.  Two  bills  were  in  fad  preferred 
againft  the  woman,  the  firft  for  burglary  and  larceny  in  the 
dwelling-houfe  of  Samuel  Story ^  to  which  jQie  pleaded  and  put 
herfelf  upon  the  country.  The  fecond  for  buvglary  and  larceny 
in  the  manfion-houfe  of  the  African  company,  in  which  (be  is 
charged  to  have  committed  the  burglary  upon  Utit  fanu  day^ 
and  to  haveflolen  the  very  fame  goods  as  in  the  former  bill. 

It  appeareth  upon  this  fecond  bill,  diat  fbe  was  acquitted  of 
the  burglary  and  found  guilty  of  the  larceny  %  but  it  doth  not 
appear  by  any  entry  on  the  firfl-,  that  the  court  proceeded  on  it 
farther  than  the  receiving  and  recording  her  plea,  and  remand* 
ing  her  to  Newgate ;  probably  till  the  fecond  amended  bill  could 
be  prepared  and  fent  to  the  grand  jury.  But  certainly  it  \% 
more  realbnable  to  impute  this  defeA  to  the  negl^  of  die  of- 
ficer who  omitted  to  make  the  proper  entry,  than  to  imagine 
that  the  learned  judge  was  totally  miftaken  in  a  plain  matter  of 
fsA^  felling  within  his  own  knowledge. 

Another  circumftance  which  may  beget  fome  doubt  might 
be,  and  probably  was,  owing  to  mere  accident.  The  firft  bill  is 
How  found  upon  the  file  among  the  indi£bnents  of  the  then  next 
preceding  feffions  j^Aiarch  8th,  1703.]  .  Bur  it  ought  to  be  re« 
membered,  that  neither  Holt^  Tracy  nor  Bury  attended  at  that 
time ;  and  that  it  appeareth  by  the  record  that  they  all  did  at- 
tend at  the  following  feiCox^s ;  at  which  time,  according  to  the 
judge^s  report,  the  point  came  under  conAderation  upon  evi- 
dence given  on  the  firft  bill,  and  the  fecopd  amended  by  thc 
(jirc^on  of  the  court  was  preferred^ 
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The  Cafe  of  Mr.  Charles  RatcHffe^  Michaelmas 
20  Geo.  IL  in  the  Kings  Bench. 

(i  WilC  i^r.)  TTE  was  concerned  with  his  brother,  the  late  carl  of  Der^ 
A  perfon  at-  Xx  weniwater^  in  the  rebeDion  of  17 15 ;  and  in  May  17 16 
fonc(ta*«l^"*  was  convifted  and  attainted  of  high  treafon  before  fpecialcom- 
and  is  reuk«n«    miffioners  of  oyer  and  terminer  purfiiant  to  the  ad  of  the  firft 

of  the  late  king.  While  he  was  under  fentence  of  death,  and 
probably  before  the  zSi  of  general  pardon  of  the  third  of  the 
late  *  king  pailed,  he  made  his  efcape  out  of  Nnvgatey  and  got 
over  to  France* 

At  the  latter  end  of  the  year  1745  he  was,  with  fome  other 
officers,  French^  Scotch  and  Irijh^  taken  on  the  coaft  on  board  a 
French  fhip  of  war)  which  was  loaden  with  arms,  ammunition 
and  other  warlike  ftores,  bound,  as  was  fuppofed,  for  Scotland ; 
nidiere  the  rd>els  were  at  that  time  in  arms. 

On  Friday  the  21  ft  November  1746,  he  was  brought  to  the 
bar  by  virtue  of  a  habeas  corpus  direded  to  the  conftable  of  the 
Tower  or  his  deputy  \  and  the  record  of  his  conviction  and  at« 
tainder  was  at  the  (ame  time  removed  thither  by  certiorari 

The  habeas  corpus  with  the  return,  and  alfo  the  certiorari 
and  record  of  the  convi£tion  and  attainder  being  read,  the  fiib- 
ftance  of  the  record  was  opened  to  him  in  EngUJh  by  the  fe- 
condary  on  the  crown  fide ;  who  then  afked  him  what  he  had 
to  fay  why  execution  fhould  not  be  done  upon  him  according  to 
the  judgment.  He  prayed,  that  coimfel  might  be  afHgned  him, 
and  named  Mr.  Ford  and  Mx.yodreU\  who  were  accordingly 
affigned  his  counfel. 

They  prayed  a  few  days  time,  that  they  might  haye  an  op-? 
portunity  of  knowing  from  the  prifoner  himfelf  the  truth  and 
pierits  of  his  cafe  \  which  was  granted. 

They  aUb  prayed  a  copy  of  the  record ;  which  was  denied 
them.-  But  die  officer,  by  die  dire&ion  of  the  court,  read 
over  the  indidhnent  a  fecond  time  very  diftindly,  and  the 

■  ■  !■         ■■■■  ■    I  ■       ■  ■■  ■        11       I      ■         I  ■  ^^m^^m^^m^m^mm^t     ■         ■■ 

•  See  Ute  ^\h  fe^  of  the  aa. 
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^n&mfr's  counlel  took  notes  of  it ;  and  the  prilbf|er  was  or- 
dered up  on  Mtmday  next 

His  counfel  moved  for  a  rule  of  court,  that  tiiey  might  have 
accefe  to  their  client  at  all  feafonable  times.  But  his  foUcitor 
admitdi^  that  he  had  obtained  a  warrant  from  a  fecretary  of 
flate  to  die  fame  purpoie,  the  court  did  not  make  any  rule  in 
the  cafe,  nor  did  the  counfel  prefs  it ;  but  the  court  declared^ 
that  if  the  fecretary's  warrant  had  not  been  obtained,  they 
would  have  made  fuch  rule ;  for  the  priibner  is  now  the  pri^ 
loner  of  this  court ;  and  the  lieutenant  of  the  Tower  is,  as  far 
as  concemeth  the  prifoner*s  cafe,  a  minifter  of  this  court,  and 
fubjcd  to  the  rules  of  it. 

Nmvtmher  24,  1746. 

The  prifoner  was  brought  to  the  bar,  and  being  again  ar-  He  pleads,  tiut 
raigncd  be,  on  tenus^  pleaded.  That  he  is  not  the  perfon  men-  Z^<^  ^^ 
tioned  in  the  record  before  the  court.     The  attorney-general, 
ore  tenusy  replied,  The  prifoner  is  the  fame  (Varies  Ratcliffi 
mentioned  in  the  record,  and  this  I  am  ready  to  verify  \  and 
Jfliie  was  joined. 

The  prifoner*s  counfel  prefTed  ftrongly  to  put  off  the  trial  of 
this  iiliie,  upon  an  affidavit  of  the  prifoner,  which  was  fwom 
in  court,  that  two  material  witnefTes  named  in  the  affidavit  are 
abroad  $  one  of  them  at  Brujfeh^  and  the  other  at  Saint  Ger^ 
mains;  aiul  that  he  believeth  they  will  attend  the  trial  if  a  rea- 
(bnable  time  be  allowed  for  that  purpofe.  But  the  court  refiifed 
to  put  off  the  trial,  and  a  vgnirc  was  awarded  returnable  //i- 
fianCtr :  For,  £ud  die  court,  this  proceeding  is  in  nature  of  an 
kiqueft  of  (^ce,  and  hath  always  been  confidered  as  an  inftaa- 
taneous  proceeding,  unUJi  proper  grounds  for  poftpwing  the  trial 
he  laid  before  the  courts  It  was  fo  confidered  in  the  cafe  of  Kd.ts. 
The  King  againft  Barkjlead  and  others  upon  the  dune  iffue  as  '  ^J^-  ^*» 
this  is.  A  venire  was  awarded,  and  a  *  jury  returned  and 
Avom  inftanter  to  try  that  iffue.  It  was  fo  confidered  likewife 
in  the  cafe  of  The  f  King  againft  Roger  Jobnfon  in  this  aoxnit^ 
Michaelmas  die  fecond  of  this  King. 

If  Mr.  Ratclijfe  hath  any  thing  to  offer  which  may  give  the 
court  reafonable  groimds  to  believe,  that  his  plea  is  any  idling 


*  See  the  record  inf.  in  Dr.  Cam.  ro^i  cafe,  ^.  1 1 1. 

f  See  a  rrpovt  of  the  caie,^.  ^%,    (See  aUb  ^Blatk»  AppduLyi  3.) 
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more  than  a  pretence  to  delay  execution,  we  are  ready  to  hear  hbn  f> 
the  fingle  iiTue  is  whether  he  be  or  be  not  the  perfon  mentioned 
in  this  record;  this  is  a  b&  well  known  to  him \  and  if  he  is 
not  the  perfon,  he  might,  if  he  had  pleafed,  have  made  that  mat** 
ter  part  of  his  affidavit }  he  may  do  fo  ftill  if  he  can  do  it  with 
tnitfaj  and  if  he  refufeth  to  give  the  court  this  fatisfadion 
touching  the  truth  of  his  plea,  the  court  doth  him  no  manner  of 
injuftice  in  denying  him  the  time  he  prayeth. 

As  the  jurymen  were  called  to  the  book,  the  prifoner  chal* 

lenged  one  of  them,  and  infifted  on  his  right  to  a  peremptory 

c^T^*  '*'•      challenge  j    but  his  challenge  was  over-ruled.     For  though 

there  are  fome  opinions  in  the  books  that  In  collateral  ifTues  of 
this  kind  the  prifoner  hadi  a  peremptory  challenge,  yet  the 
later  and  better  opinion  is  that  he  hath  not;  and  the  modem 
pra£Hce  hadi  gone  accordingly. 

»  Hale  167.  Chief- Juftice  HaU  faith,  That  in  cafe  of  an  IfTue  joined  on 

error  iii  bJSt  affigned  for  reverfuig  an  outlawry,  the  prifoner 
hath  no  peremptory  challenge;  and  in  p.  378.  of  the  fame 
book  it  feemeth  to  be  admitted  as  a  general  rule,  that  in  in->' 
quefts  of  office  (and  the  prefent  trial  is  in  nature  of  an  inqueft 
J  Xm.  6r.  of  office)  the  prifoner  hath  no  peremptory  challenge.    In  Bark^ 

s  Kc^  144.        SeacPt  cafe,  cited  before,  the  prifoners  were  not  permitted  to 

challenge  peremptorily;  and  in  the  cafe  of  Roger  Johnfon^ 
which  hath  likewife  been  already  cited,  the  court  declared,  that 
the  prifoner  had  no  peremptory  challenge. 

The  jury  being  fworn  to  try  the  ifiiie,  the  indidment  was 
read  over  to  them  in  Englijh  for  their  infiMmatton  as  to  the 
name  and  addition  of  the  prifoner ;  and  the  evidence  being 
'  concluded,  the  jury  withdrew  for  a  few  minutes,  and  then  re- 
turned vnth  their  verdidt,  that  the  prifoner  at  the  bar  is  the 
fime  Charles  RaUliffe  that  is  mentioned  in  the  record. 

Note,  The  prifoner  during  the  trial  of  this  iffiie  had  the  af-« 
fiftance  of  his  counfel ;  who  crofs-examined  the  King's  wit- 
nefles,  and  obferved  fully  upon  the  evidence. 

After  the  veidift  was  brought  in,  the  prifoner's  counfel  took 
notice  of  the  A&  of  General  Pardon  paiTed  in  the  third  of 
die  late  King ;  and  laid  that  possibly  dieir  client  might  upon 
UH^difatlmi  be  found  to  be  intitled  to  the  benefit  of  it ;  and 

concluded 
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'  concluded  with  a  motion,  Azt  the  court,  bdfbre  they  award 
execution,  would  give  them  (bme  time  to  confider  ihe  a£l,  and 
to  be  informed  by  their  client  touching  the  circumftances  of 
his  cafe;  that  diey  might  be  able  to  fubmit  his  cafe  to  die  * 
opinion  of  the  court,  how  far  he  is,  or  is  not  intided  to  die 
benefit  of  die  a£t 

But  die  court  declared,  that  the  prifoner  having  once  pleaded 
in  bar  of  execution,  and  that  plea  having  been  falfified  by  die 
verdict,  his  plea  is  peremptory,  and  die  verdid  conclufive; 
and  nothing  now  remaineth  but  for  the  court  to  award  exe^ 
cudon. 

Mr.  Juftice  Fo/fir  was  fatisfied,  that  the  principle  the  court 
went  upon  is  a  good  general  rule ;  but  he  thought  it  not  univer- 
filly  true.  He  confidered  the  cafe  of  a  parliamentary  pardon 
as  an  exception  to  it ;  for  furely  the  court  will  never,  in  any 
flate  of  a  caufe,  award  execution  upon  a  man  who  plainly  ap-: 
peareth  to  be  pardoned  $  and  dierefore  he^^thought,  that  if  any 
perfon,  whether  as  counfel  for  the  prifoner  or  as  amicus  cttriaj 
will  Kow  fhew  that  the  prifoner  is  intided  to  the  benefit  of  die 
zStj  he  ought  to  be  heard.  But  to  this  it  was  anfwered  by  the 
Chief- Juftice,  that  the  AA  of  Pardon  containing  many  excep- 
tions both  as  to  perfons  and  crimes,  the  party  who  would  take 
the  benefit  of  it  muft  plead  it  fpecially  with  all  proper  aver* 
ments  ^  fo  as  to  fhew  that  he  is  not  widiin  any  of  the  excep- 
tions, according  to  the  refolution  in  the  Earl  of  Salifimrfs  Caith.  i%u 
cafe. 

The  counfel  for  the  crown  did  not  urge  eidier  of  thefe' 
points  againft  the  prifoner  j  and  I  have  been  iince  informed, 
diat,  in  favour  of  life,  they  were  determined  to  wave  them  $  and 
were  provided  widi  evidence  then  attending  in  the  Hall  to 
prove  (which  was  the  tnidi  of  the  cafe)  that  the  prifoner 
after  his  attainder  made  his  efcape  out  of  NewgaUy  which 
brought  him  within  the  exception  in  the  45th  fedion  of  the 
a£b  And  the  prifoner's  counfel  being  apprized  of  this  by  the 
counfel  for  the  crown,  in  a  con verfadon  between  them  at  the  bar, 
^ught  it  in  vain  to  prefs  their  motion  any  farther.  And 
execution  was  accordingly  awarded  ;  and  a  rule  made,  that  it 
be  done  on  Monday  the  8th  of  December  \  and  a  writ  was  or- 
dered to  the  lieutenant  of  the  Tower  to  deliver  the  pri- 
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foner  to  the  fiicriff  of  MiddUfex  on  that  day  -,  and  another  to 
the  iberiff  to  recdve  hinii  and  to  caufe  execution  to  be  done. 

N.  B.  Since  the  prifoner's  counfel,  after  fuiEcient  time  al- 
lowed them  to  inform  thcmfclves  of  the  true  ftatc  of  his  cafe, 
had  nothing  to  ofFer  to  induce  the  court  to  think  that  their 
client  was  intitled  to  the  benefit  of  the  ad,  only  diat  possibly 
uponfarthir  conjideratton  he  may  appear  to  befo  intitled  y  there 
was  certainly  no  room  to  delay  the  awarding  execution  upon 
fo  flight  a  fuggeftion  from  the  bar }  and  Mr.  RatcUffe  had  no 
injuftice  done  him  in  that  reiped. 

He  was  beheaded  on  Tower^hill  on  the  day  mentioned  in  the 
nde. 


TTic  award  of  execution  in  Mn  Ratcliffi%  cafe  was  agree- 
CfA.  jfac  495.  able  to  the  precedent  in  the  cafe  of  Sir  Walter  Raleigh.  He 
Huei.  ai.  ^^^^  convided  and  attainted  at  Winchejler  before  fpccial  com- 

miiEoners,  and  being  brought  into  the  King's  Bench  by  habeas 
corpus^  execution  was  there  awarded  on  the  former  judgment ; 
judgment  not  being  pronounced  afrefh,  it  having  been  pro- 
nounced before, 

f  H.  VII.  ij.         In  the  cafes  of  H,  Stafford^  and  of  Barkftead^  Okey  and  dr^ 
i\cv'  6  *^^'  ^^^  ^^^^  attainted  by  aft  of  parliament,  the  tenour  of  the 

I  Sid.  71.  afts  was  removed  by  certiorari  into  Chancery,  and  fent  thence 

by  mttimui  into  the  King's  Bench ;  and  die  Chief- Juftice  pro- 
nounced the  ufual  judgment  as  in  cafes  of  high  treafon. 

There  was  no  proceeding  of  this  kind  in  the  cafe  of  the 
Duke  of  Monmouth^  who  was  attainted  by  aft  of  parliament, 
1  ya,  II. ;  for  the  aftion  at  Sedgemoor  happened  on  the  8th  of 
Jufy  1685,  which  in  that  year  fcD  out  to  be  the  laft  day  of 
Trinity  term;  and  on  the  15th  he  was  executed.  But  that 
was  a  time  of  great  heat  and  violence,  and  few  things  then 
done  ought  to  be  drawn  into  example. 

N.  B.  The  aft  of  the  3d  of  the  late  King  giveth  the  party 
liberty  to  take  advantage  of  it  en  the  general  ijfue  without  Jpe^ 
•  w.  &  M.        cially  pleading  the  fame  5  and  fo  doth  that  on  which  the  Earl 

of  Sali/bury  relied.  The  court  therefore  could  not  in  the  Earl's 
cafe  ground  itfelf  on  the  rule  of  pleading  laid  down  in  Car» 
$hew',    tho\igh   the  rul:  might  poflibly  be  mentioned  obiter 
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by  ibme  of  the  judges.  I  think  the  true  ground  the  court  went 
upon,  which  indeed  the  reporter  himfelf  feemeth  to  hint  at^ 
but  very  darkly,  was  that  the  Earl  having  been  conunitted  by 
the  {jioufe  of  Peers  upon  an  impeachment  by  the  Commons 
'  for  high  treafon,  this  court  cannot  allow  him  the  benefit  of  the 
ad ;  it  hath  no  cognizance  of  the  crime  he  ftandeth  charged 
with;  the  matter  lieth  before  another  and  higher  judicature, 
and  thither  his  Lordlhip  muft  refort.  .   . 

And  there  he  afterwards  had  the  full  benefit  of  the  sSt  with- 
out being  put  to  plead  it;  for  on  the  2d  of  O^obir  1690, 
upon  reading  the  Earl's  petition,  fetdng  forth  that  he  had  been 
long  a  prifoner  in  the  Tower  notwithjianding  the  late  a£i  of 
fru  and  gerural pardon^  and  praying  to  be  difcharged,  the  Lords 
ordered  the  judges  to  attend  on  the  Monday  following  to  give 
their  opinions,  whether  the  Earl  be  pardoned  by  the  faid  ad ; 
on  the  6di  the  judges  delivered  their  opinions,  That  if  his  of* 
fences  were  committed  before  the  13th  of  February  1688,  and 
not  in  Ireland^  or  beyond  the  feas,  he  is  pardoned.  Where- 
upon it  was  refolved,  that  he  be  admitted  to  bail ;  and  the 
next  day  he  was  bailed,  and  on  the  30th  of  OSfoher  f  he  and 
his  fureties  were.difcharged  from  their  recognizances. 

The  rule  laid  down  in  Carthew  from  Plowden  is  laid  down 
in  the  fame  latitude  in  many  of  the  old  books.  But  it  is 
to  be  obferved,  that  the  a£b  of  general  pardon  in  thofe  times 
had  no  claufes  enabling  the  party  to  avail  himfelf  of  the  pardon 
on  tbi  general  ijfue  without  fpecially  pleading  the  faTne,  The  firft 
zSt  which  hath  that  claufe,  that  I  have  met  with,  is  the  ad  of 
Oblivion  (12th  Car.  II.  }>  and  all  ads  of  general  pardcn  iince 
that  time  have  had  dailies  to  the  fame  purpofe. 
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Michaelmas,  z  Geo*  11.    B.  R. 

The  Cafe  of  Roger  John/on,  cited  twice  in  Mr. 

Ratclife's  Cafe,  was  thus. 

AA^^lm for    qpHE  defendant  ftood  oudawcd  upon  an  indiameK  for 
<*>»n-  X     high  treafon  in  diminifhbg  the  current  coin  of  die  king* 

ififoi^  and  was  taken  and  committed  to  Newgate*  Being  noni^ 
brought  to  the  bar  by  habeas  corpus^  he  offered  to  furrender 
himlfilf  to  the  Chief- Juftice,  puhiiant  to  the  ad  of  the  5th 
and  6tfa  E.  VL  c.  iz.  (beii^  within  die  year)  and  to  traverfe 
the  indi£bnent ;  alledging  diat  he  was  at  Flujbing  beyond  d&e 
leas  at  the  time  the  outlawry  was  pronounced* 

The  Chief- Juftice  faid,  We  cannot  reflife  to  accept  his  fuf- 
render ;  he  muft  be  remanded  to  Newgate ;  and  let  a  fpecial 
entry  be  made  that  he  offered  to  furrender,  and  to  traverfe  the 
indidment  *• 

At  another  day  in  the  &me  term  the  defendant  was  again 
brought  to  the  bar,  and  he  tendered  a  plea  in  parchment, 
**  That  he  was  out  of  the  realm  on  the  8th  of  February  when 
**  the  outlawry  was  pronounced,"  and  pleaded  over  to  the  trea- 
ibn ;  which  plea  was  received.  The  attorney-general  prayed, 
diat  he  might  have  a  copy  of  the  plea,  and  three  days  time 
to  demur  or  join  ifTue ;  which  was  granted ;  the  court  declaring 
diat  the  attorney  might  have  joined  ifTue  inftanier ;  and  that  on 
the  trial  of  fuch  ifTue  the  prifoner  could  not  chaUenge  any  of 
the  jury  without  cauie.  The  prifoner  prayed  counfel,  and  had 
four  affigned. 

Rt  plead«»  At  another  day  in  die  fame  term  the  prifoner  being  at  the 

ycod^feT^  ^^  ^>  ^  '^^^  ^  ^  court,  withdrewiris  plea  $  and  pl^ed  the 

fubftance  of  it,  vi%.  his  being  beyond  Tea  on  the  8di  of 
Febnung^  we  tenus.  The  attorney-general  pre  tenus  replied, 
<^  I  lay  he  was  within  the  realm  on  the  8th  of  February^ 
^  and  I  traverfe  his  being  dien  out  of  the  realm/'  IfTue 
bdukg  thns  joined,  the  court  awarded  a  venire  returnable  in- 
fiemter^  and  the  Iheriff,  fitting  die  court,  returned  a  jury* 

*  This  juftiM  was  refufed  to  Sir  Thmim  Armjirwig  itt  a  like  caie.    Vtdf 
I  Mod,  47.  and  3  Su  tri,  895. 
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Then  die  prifoner's  counfel  opened  the  plea  and  cafe,  and  called 
their  ^tnefles  ;  and  the  attorney-general  iniifting  that  the  wit- 
nefles  (hould  be  examined  apart,  they  were  fo  examined;  as  Hke- 
wife  were  the  witnefles  produced  on  the  part  of  the  crown. 

The  prlfoner's  counfel  managed  the  whole  in  his  behalf, 
and  three  of  them  were  heard  on  the  reply ;  and  the  jury, 
after  a  (hort  receis,  returned  with  their  verdift,  *'  That  the 
**  priibher  was  out  of  the  realm  on  the  8th  of  February^^ 

Then  die  priibner  was  arraigned  on  the  indi£hnent,  to 
which  he  pleaded  not  guilty  \  and  the  attorney  joined  iflue,  and 
prayed  a  vefdre  returnable  the  ijrft  return  of  the  next  term  ; 
which  the  court  awarded  j  and  t)ie  prifbner  was  remanded  to- 
Nigwgate* 

This  note  (^  yobttfon*s  cafe  was  communicated  to  me  by  my 
good  friend  the  late  Mr.  Juftice  Abney.     The  cafe  is  reported 
by  Seneant  Bamardifton  •  in  his  firft  volume,    and  by  Sir  *  P-  79»  ^  f «• 
7.bn  Strange  ^.  ^V"^"- 

I 

Hilary,  20  Geo.  II. 
The  Cafe  of  John  Murray  of  Broughton. 

PLEAS  before  our  Lord  the  King  at  Weftmnjler  of  Aperiboxe- 
Hilary  term  in  die  twenricdi  year  of  die  reign  of  our  'f^l'^''^^ 
Sovereign  Lord  George  the  fecond,  by  the  grace  of  God  parliamcot. 
of  Great  Britain,  France  and  Ireland  King,  defender  of 
the  faith. 

Amongft  die  {deas  of  the  King  Roll. 

ENGLAND.  Our  prefent  Sovereign  Lord  the  King 
hath  tranfmitted  to  his  beloved  and  faithful  Sir  William  Lee, 
knight,  and  his  ajfociates,  jufiices  of  our  faid  prefent  Sove* 
reign  Lord  the  King,  ajfigned  to  hold  pleas  before  the  King 
bimfe^^  his  writ  of  mittimus,  together  with  a  writ  direffed 
to  the  clerk  of  bis  parliaments,  and  the  return  made  to  the 
fame-,  and  alfo  the  record  of  a  certain  a&  of  parliamini  of  our 
faid  prefent  Sovereign  Lord  the  King  made  at  Wcftminfter 
cbfed  in  thefe  words  :  To  our  beloved  and  faithful  Sir  William  The  writ  d 
Iac,  knight,  md  others  his  ajociatis^  our  jujlias  ajjigned  to  «i«^««* 

hold 
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bM  pleas  brfore   usj  greeting :    We  fend  you  incUfed  in  ihefe 
frefents  the  tenour  of  a  certain  writ  ef  certiorari  direSed  ta 
our  beloved  Aflilejr  Cowper,  efqr.  clerk  of  our  Parliaments^  toge-^ 
ther  with  the  return  indorfed  upon  the  back  of  the  faid  writ ; 
end  alfi  the  tenour  of  a  certain  a£l  whereof  mention  is  made  in  the 
fame  writj  intitled^  An  A£f  to  attaint  Alexander  Earl  of  Kellie 
[the  perfons  intended  to  be  attainted  are  here  namedy  among  whom 
Mr.  Murray  is  one]  of  high  treafon^  if  they  Jhall  not  render 
themfelves  to  one  of  his  Majejly*s  ju/lices  of  the  peace  on  or  before 
the  twelfth  day  ^  July  in  the  year  of  our  Lord  1746,  andfubmit 
tojufiice.     The  tenour  of  which  faid  a£f  we  for  certain  reafoHs 
have  caufed  to  be  brought  before  us  into  our  Chancery ;  and  we 
do  hereby  command  you^  that  having  infpe£led  the  tenour  of  the 
faid  aSfj  you  farther  caufe  to  be  done  thereon  that  which  of  righty 
and  according  ta  the  law  and  cuftom  ^England,  you  Jhall  fee  fit 
to  be  done.     Witnefs  ourfelf  at  Weftminfter  the  tenth  day  of 
February  in  the  twentieth  year  of  our  reign.     The  tenour  of  the 
faid  writ  ^certiorari,  and  the  return  made  to  thefanuy  and  alfo 
the  tenour  of  the  faid  a£l  in  the  faid  writ  mentioned^  follow  in 
Certiorari.  '^^/^  wtf^'^x  ;  George  the  fecond^  by  the  grace  of  God  of  Great 

Britain,  France  ^70^  Ireland  King^  defender  ofthefaithy  to  our 
beloved  PiSaXty  Cowper,  efquire^  clerk  of  our  Parliament 5 ^  greets 
ing ;  H^e  being  willing  (for  certain  reafons)  to  be  certified  con^ 
ceming  the  tenour  of  a  certain  a£i  by  us  made  and  ena^ied^  by  and 
with  the  advice  and  confent  of  the  Lords  fpiritual  and  ternporal^ 
and  Commons^  in  Parliament  ajfembled  at  Weftminfler,  thefeven^ 
teentb  day  ofO&.(A>tx  in  the  nineteenth  year  of  our  reigUy  inti^ 
tledy  An  a5l  to  attaint  Alexander  Earl  ^/'Kellie  [names  Repeated] 
■  of  high  treafony  if  they  Jhall  not  render  themfelves  to  one  of 
his  Majejiy^s  jujlices  of  the  peacCy  on  or  before  the  twelfth 
day  of}\j\y  in  the  year  of  our  Lord  1746,  and  fubfnit  to  juf^ 
ticey  Do  command  you  that  immediately  after  the  receipt  of 
this  writy  you  do  diftin^ily  and  openly  fend  before  us  into  our 
Chancery  the  tenour  of  the  faid  aSty  with  all  things  touching 
the  famcy  as  fully  and  perfehly  as  the  fame  now  remaineth  in 
your  cu/lodyy  together  with  this  writ.  Witnefs  ourfelf  at 
Weftminfler^  thefeventh  day  ^February  in  the  twentieth  year 
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wf^ur  reign*   The  executifm  of  this  writ  oppemtA  m  #  certain  The  retora. 
JcheJuIi  to  this  writ  annexed  as  within  I  am  c$mmenMi    Afliley 
Cfewpcr  f/pr*  parliament^'.    In  the  Parliament  held  at  Wcft- 
minfter  the  feventeentb  day  ofOQscber  in  the  year  cf  cur  Lor/l 

1745,  and  in  the  mneiunth  yior  ofth  reign  rfour  Sovereign  Lord 
G£ORG£  tbefecand^  by  thi grace  rfGod of  Gtt9X  Britain,  France 
and  Ireland  Kingy  Defender  of  the  Faitby  and  there  continued  by 
feveral  adjournments  until  and  unto  Wcdnefday  the  fourth  day  of 
June  1746,  by  the  confent  efthe  Lords  as  well  j^iritual  as  tern- 
fsraly  and  of  the  Commons^  and  by  thetonfent  of  the  King's  Ma-* 
jejiy  then  prtfenty  the  following  Jtatute  {amongfi  others)  was  or-- 

dainedy  enaSed  and  cjiablijhedy  (to  wit)  An  a£t  to  attaint  Alex-  The  title  of  the 
2x^iiex  Earl  of  K.^\t  [names  repeated]  6f  high  treafon^  if  they 
JhaU  not  render  themfelves  to  one  of  his  Majejlfs  jujlices  of  the 
feace  on  or  before  the  twelfib  day  of  July  in  the  year  of  our  Lord 

1746,  andfubmit  to  Jujlice.     Whereas  Alexander  JE^r/o/'Kellie  The  Aa. 
[names  repeated^  on  or  before  the  eighteenth  day  of  April  in  the 

year  of  our  Lord  1746  did  in  a  trmterous  and  hojlile  manner 
take  up  arms  and  levy  war  againji  hisprefent  mojl  Gracious  A&- 
jefty  within  this  reabn^  contrary  to  the  duty  of  their  allegiance^ 
and  are  fled  to  avoid  their  being  apprehended  and  profecuted  ac^ 
cording  to  law  for  their faid  offences ;  Be  it  therefore  enaSfed  by  the 
King's  mo/l  Excellent  Majeflyy  by  and  with  the  advice  and  con-^ 
Jentofthe  Lords  fpiritual  and  temporaly  and  Commons  in  this  pre- 
fent  parliament  ajfembledy  and  by  the  authority  of  the  famty  That 
if  the  faid  A\cx3ini&i  Earl  of  fCellie  [juimes  repeated]  Jhall  net 
render  themfelves  to  one  of  his  Majejif  s  jujilces  of  the  peace  on  or 
before  the  I2th  day  of  July  in  the  year  of  our  Lord  1746,  and 
fubmit  tojufiiccfor  the  treafons  aforefaidy  then  every  of  them  the 
faid  Alexander  Earl  of  Kellie  [names  repeated]  not  rendering 
themfelves  as  aforefaidy  and  not  fubmitting  tojuftice  at  aforefaiiy 
fiallfrom  and  after  the  faid  eighteenth  day  ^  April  in  the  year  rf 
our  Lord  I'jejb  fiand  and  be  adjudged  attainted  of  the  faid  high 
ireafm  to  all  intents  andpurpofes  whatfoevery  and  JlHtllfuffer  and 
forfeit  as  a  per fon  attainted  of  high  treafon  by  the  laws  of  the  land 
aught  to  fuffer  and  forfeit  \  and  every  of  the  faid juftices  of  the  peace 

D  are 
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...  are  herein  rsqttirtd  UcMmiit  evuy  of  them  the  faid  Alexander 
Earlt^KdHc  [nanus  rifiatid]fo  furrendettng  himfelftoprifin. 
for  tbifaid  high  trtafm^  thin  to  remain  until  hi  fhall  hi  dtf^ 
tborgid  by  due  courfi  ofUnv^  and  thireof  immidiatily  to  give  notice 
ii  one  of  his  Mcjijhfs  principal  Secretaries  of  State.  I  Afhiejr 
Cowper  clerk  of  parliaments^  by  virtue  of  the  writ  of  our  Lord  the 
King  of  certiorari  ta  me  dire^odf  and  to  thefe  prefents  annexed^ 
'do  certify  that  v)hat  is  above  written  is  the  true  teneur  of  the  aS  of 
parliament  abovefaid  in  that  writ  exprejfed.  In  witnefs  whereof 
ta  thisfchedule  I  havefet  my  fealy  and  fubfcrihedn^  name^  dated 
the  ninth  day  of  Ffhruxry  in  the  twentieth  year  of  the  reign  of  our 
'  Jaid  Lord  the  King^andin  the  year  of  our  Lord  X746* 

Mr.  Murray  being  brought  to  the  bar  by  habeas  corpus  di- 
re£led  to  the  lieutenant  of  the  Tower,  the  foregoing  record  was 
re^  to  him  by  the  fecondary  on  the  crown  fide;  and  the  attor- 
ney-general prayed  that  execution  might  be  awarded.  The  fe- 
condary then  demanded  of  him  what  he  had  to  (ay  why  execution 
jboold  not  be  awarded. 

The  priibner  ore  tenus  pleaded,  that  he  did  furrender  himfeif  to 
die  Lord  Juftice-Clerk  of  Scotland  (who  is  a  juftice  of  the  peace) 
at  Edinburgh  the  28th  of  June  laft.  Whereupon  the  attorneys 
general  declared,  that  he  had  audiority  from  his  Ma^efty  to 
confefe  the  truth  of  the  prifoner's  plea^  and  did  accordingly  con-* 
fels  it.  And  the  court  ordered  the  prifoner's  plea,  and  the  at- 
torney-general's confeflion,  to  be  recorded ;  and  that  the  attor- 
ney take  nothing  by  his  motion,  and  that  the  prilbncr  be  re* 
oianded. 

'  Note<,  This  gentleman  wa»  made  ufe  of  as  an  evidence, 
agadnft  Lord  Lovat  on  his  impeachment :  and  it  was  fuggefted 
on  that  occafion,  that  the  attorney's  confeffing  the  tnidi  of  the 
'^ea,  by  warrant  from  his  Majefty,  was  a  ftrain  of  prerogative^ 
calculated  Co  dude  the  force  of  the  aft  of  attainder,  and  to 
fcrve  the  turn  of  making  Mr.  Murray  an  evidence.  Rut  it^oevef 
confideredi,  that  he  was  adhidly  brought  before  the  Lord  Juf*. 
tice-*CIerk  on  thf  ^thof  June  (fourteen  d^  before  the  time  li« 
vuted  by  the  a&  for  his  furrendcring  was  expired}  and  was  the 

lame 
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lame  day  bjr  him  committed  to  the  caflle  of  Edinburgh^  where 
he  was  kept  dofe  prifoner  till  he  was  removed  to  the  Tower; 
whoever  coafidereth  this  muft  adTiit,  that>  with  whatever  vieW 
lie  might  be  brought  up  at  this  time*  he  had  merely  that  jus- 
tice done  him  now  by  his  Majefty's  order,  which  at  one  time 
or  other,  whenever  he  (hould  have  been  brou^t  tip  on  the  foot 
of  die  a6^  of  attainder,  could  not  be  denied  him. 

The  intent  of  the  zdt  was  anfwered  by  his  being  made  ameCi* 
able  to  juftice  before  the  time  limited  for  his  furrender:  and 
he  being  kept  dofe  pri(bner  till  the  day  for  furrendeiing  waft 
pad,  it  was  put  out  of  his  power  to  comply  ftri£tly  with  the 
letter  of  it ;  and  therefore  his  noncompliance  ought  not  to  be 
bxal  to  faim  *. 

See  Rfgir  yohr^tnCs  cafe  before,  p.  46* 

9 
% 

PafcA.  20  Geo.  IL  B.  R. 
The  Cafe  of  Join  Itarvey. 

PLEAS   before  our  Lord  the  King  at   Wefttklnjler  (twaf.  *h^ 
of  Eafter  term,  in  the  twentieth  year  of  the  reign  of  ^f^^  ^^* 
our  Sovereign  Lord  Giorce  the  Second,  by  the  grace 
of  God  of  Gnat  Britain^  Fraw  and  Irekmd  King,  dc^r  ^  Pj'^j;|[^ff  ^J;;.^^ 
fender  of  the&ith,  byatiofp;tfiar 

Amongft  the  pleas  of  the  King  EolL 

Middlefex.  Our.  prefent  Sovereign  Lvri  the  Kfhg  hath  fenf 
to  his  keeper  9/  his  gaol  cfSewgzte.  bis  writ  clofed  in  theft  words 
(that  is  to  fay)  GcoROE  the  fecond^  by  the  g^ace  of  God  of  Hab«M  €orpM». 
Great  Britain,  France  and  Ireland  King^  defender  of  the  faiths 
To  the  keeper  of  otir  gaol  of 'Htvr^tt'^  Greetings  fre  tommand 
you  that  the  body  of  }o\in  Harvey,  being  committed  and  detained 
in  our  prifon  under  your  cufiody  (as  it  isfaid)^  together  with  the 
day  and  caufe  of  the  taking  and  Attaining  ofbinty  by  whatfoever 


*  I  have  been  informed,  thsit  Mr.  Murray  was  now  br^aglit  op  in  order  t^ 
oMaie  an  obje^ion  thac  might  have  been  m9d«  to  his  evidence  upon  the  zsx^ 
thority  of  Lord  Dufiti'%  cafe,  reported  in  t^.44b.  But  that  cafe  differeth 
from  this*  Lord  Vujfui  was  not  amefnablc  to  juftice  before  the  ejcpimiioq  of 
fhe  time  given  by  the  aA|  nor,  mrtty  through  his  oum  d^f^^U^  couid  i%*  But  ( 
iottbt  I^rd  J>»Jfuf%  ^e  i4VMired  too  much  of  tb^jumtumjitt. 


Da 


MM 
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name  the  faid  John  Harvey  may  be  called  therein^  you  have  im* 
ntidlately  after  the  receipt  of  this  writ  before  us  at  Weftminftcr^ 
t9  undergo  and  receive  all  and  fingular  fuch  things  as  our  faid 
court  JhaU  then  and  there  conjider  of  concerning  him  in  this  be- 
balfj  and  that  you  then  have  there  this  writ.  JVitnefs  Sir 
William  Lcc  knigbti  at  Wcftminfter,  the  twenty-feventh  day 
rfyizjy  in  the  twentieth  year  of  our  reign.  And  now  (that  is 
to  fay)  upon  Saturday  next  after  the  morrow  of  the  Afcenfion  of 
iur  Lord  in  this  fame  temiy  before  our  faid  prefent  Sovereign 
Lord  the  King  at  Weftminfter,  cometh  Ridiard  Akerman  gen^ 
tlemoHy  his  Majefiy^s  keeper  of  his  faid  gaol  ^Newgate,  and  re^ 
otora.  turneth  the  faid  writ  as  followeth :    The  execution  of  this  writ 

appearetb  in  a  certain  fchedule  to  this  writ  annexed^  The  anfuDer 
rf  Richard  Akerman  keeper  of  his  Majefifs  gaol  of  Newgate 
within  mentioned.  I  Richard  Akerman  gentleman^  keeper  of  his 
Majeflfs  gaol  of  Newgate,  in  the  writ  to  this  fchedule  annexed 
mentionedy  do  moft  humbly  certify  and  return  to  our  mofl  ferene 
Sovereign  Lord  the  Kingy  that  before  the  coming  to  me  of  the  faid 
writ  (to  wit)  on  the  twenty-firfl  day  of  April  in  the  year  of  our 
LordlfJ^^j  the  faid  John  Harvey,  in  the  faid  writ  mentioned^ 
was  committed  to  my  cuftody^  and  is  now  detained  in  the  fame^ 
by  virtue  of  a  warrant  under  the  hand  and  feal  of  Thomas 
Burdus  effuire^  one  of  the  jufttces  of  our  faid  prefent  Sovereign 
Lord  the  King  ajfigned  to  keep  the  peace  of  our  faid  prefent  So^ 
vereign  Lord  the  King  in  and  for  the  county  ^Middlefex,  and 
alfo  to  bear  and  determine  divers  felonies^  trefpaj/es^  and  other 
mifdemeanours  committed  within  the  fame  county ;  which  faid  war-- 
rant  is  in  tbefe  words  and  figures  following :  Middlefex,  towity 
To  the  keeper  of  his  Majeflfs  gaolofSewgsxe.  Receive  into 
your  cuftody  the  body  of  John  Harvey  ^  Pond- hall  in  the  county 
^Suffolk,  farmer  J  being  a  perfon^  tiniongji  others^  armed  with 
fire-arms  and  other  offenfive  weapons^  after  the  twenty-fourth 
day  of  ]u\y  1746,  afjembled  in  order  to  be  aiding  and  affifiing  in 
the  runnings  landings  or  carrying  away  prohibited  or  uncuftomed 
goodsy  and  beings  by  his  Majefty^s  order  in  council  of  the  fifteenth  of 
Jsumary  Iq/i  publijhed  in  the  London  Gazettes  of  the  ijth  and 
20th  of  that  monthy  required^  amongfl  athtrs^  tofurrender  them^ 

felvcs 
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fihes  Within  the  fpace  of  forty  days  afier  the  firft  publication  • 
thereof  in  the  London  GoTUtte^  to  the  Lord  Chief'JuJiice^  or  oni 
dtber  of  bis  Majejly^sjuftices  of  the  court  ofKtn^s  Bcnch^  or  to 
any  of  his  Majefly*s  juflices  of  the  peace :  and  the  faid  John 
Harvey  not  having  furrendered  himfelf  in  obedience  to  the  above^ ' 
mentioned  order^  but  having  been  apprehended^  taken^  and  brought  - 
before  me  one  of  his  Majejiy^ s  jufiices  of  the  peace  for  the  county 
of  Middlefex,  by  Thomas  Hales  gentleman^  one  of  the  officers ' 
or  ajfifiant  officers  to  his  Majefly*s  commjjioners  of  the  cuftoms ; 
and  thffaid  John  Harvey  being^^  by  reafon  of  his  not  furrendering 
himfelf  purfuant  to  the  faid  order^  but  negleifing  or  refufing  fo  to 
do^  by  virtue  of  the  ftatute  in  that  cafe  made  and  provided^  ad^ 
judgedy  deemed^  and  taken  to  be  conviSfed  and  attainted  of  felonyy 
and  tofuffer  pains  of  death  as  in  cafes  of  a  perfon  convtHed.  and 
attainted  by  verdiii  and  judgment  of  felony  without  benefit  of 
clergy y  the  faid  offence  being  charged  to  have  been  committed  in 
England  i  thefe  are  therefore  to  require  you  to  receive  into  your 
cufiody  in  the  faid  prifon  the  body  of  the  faid  J<An  Harvey,  anf 
him  there  fafely  keepy  until  he  fhall  be  from  thence  dif charged  by 
due  courfe  of  law.     Given  under  my  hand  and  feal  this  2ijl 
April  1747.     Thomas  Burdus,  (L.  S.)     And  this  is  the  caufe  • 
of  the  taking  and  detaining  of  the  faid  John  Harvey,  whofe  body 
J  have  ready  before  our  faid  prefent  Sovereign  Lord  the  King  at 
the  time  and  place  within-mentionedy  as  by  the  faid  writ  I  am 
commanded.     And  at  the  fame  time  before  our  faid  prefent  Sovi"  Suggcftion  »>y 
reign  Lord  the  King  at  Wcftminfter  cometh  Sir  Dudley  Ryder'  ^%l^^'''^'' 
knighty  attorney-general  of  our  faid  prefent  Sovereign  Lord  the 
Kingy  and  in  theprefence  and  hearing  of  the  faid  ]ohnH2Lryey  in' 
the  faid  above-recited  writ  and  return  namedy  being  now  brought 
to  the  bar  here  in  his  own  proper  perfon  under  the  cufiody  of  the 
faid  keeper  of  his  Majejlf  s  faid  gaol  tf^  Newgate  [into  wbofe  cuf 
tody  he  the  faid  John  Harvey  had  been  before  committed  for  the 
caufe  aforefaid  in  manner  aforefaid)  be  the  faid  attorney^general 
of  our  faid  prefent  Sovereign  -Lord  the  Kingy  for  our  faid  prefent 
Sovereign  Lord  the  Kingy  faithy  Thatfince  the  2^th  day  ^  July 
which  was  in  the  year  of  our  Lord  1 746,  (to  wit)  upon  the  twe^h 
day  of  J^LSiuzry  in  the  twentieth  ytar  afti)e  reign  of  our  faid  pre- 

P3  ftnt 


J^  ^votwgn  Lord  George  the  ficwiy  by  the  graei  of  God  df 
Great  Britain^  Fnuv^e  and  Ireland  King^  defender  rfthefaithj 
andfafsrthj  at  the  parijb  if  Saint  Paul  Covent-garden  in  the 
ifunty  ^MiddlefeX)  //  was  in  due  manner  charged  bef9re  Tho-' 
inas  3u>^<lus  efq.  one  of  bis  Majejkfs  juftices  of  the  feace  of  and 
f^r  tbe^ounty  £/*  Middlefex,  ajfignedto  keep  the  peace  of  our  faid 
Prefent  Sovereign  Lord  the  King  within  and  for  the  faid  county 
of  Middlefex,  and  alfo  to  hear  and  detemiine  divers  felonies^ 
irefpajfesy  and  other  rmfdenugnors   committed  within  the  fame 
county^  by  irformation  of  Thomas  Jones,  a  credible  perfon^  upon 
oath  by  himfubfcribed^  that  be  the  faid  John  Harvey  in  the  faid 
writ  and  return  namedy  and  feyeral  other  perfons  to  the  number 
of  three  and  more^  being  armed  with  fire-arms  and  other  offen* 
Jhe  weaponsy  fince  the  twenty -fourth  day  of]u]j  which  was  in 
the  faid  yeftr  of  our  Lord  1746,  {to  wit)  upon  the  eighth  day 
of  October  in  the  twentieth  year  aforefaidy  were  affembled  at 
Beauacre  in  the  county  ^Suffolk]  in  order  to  be  aiding  andajjifl^ 
ing  in  the  runningy  landingy  and  carrying  away  uncuflomed  goods  i 
And  the  faid  attorney-general  of  our  faid  prefent  Sovereign  Lord 
tie  King  farther  faithy  That  he  the  faid  Thomas  Burdus  did 
forthwith  (to  wit)  on  the  faid  twelfth  day  of  January,  at  the  pa^ 
rijh  of  Saint  Paul  Covent-garden,  certify  under  bis  hand  and 
fealy  and  return  the  faid  information  fo  made  and  given  before  him 
as  aforefaidy  to  the  mojt  noble  Thomas  Holies  Duke  of  New- 
caftle,  one  of  his  Majefifs  principal  fecretaries  ofjiatey  who 
didy  as  fpon  afterwards  as  conveniently  might  be  (to  wit)  upon 
the  fifteenth  day  of  the  famf  month  of  January  in  the  twentieth 
yeftr  aforefaidy  at   the  parijh    of  Saint  Paul    Covent-garden   ' 
aforefaidy  lay  the  fame  before  his  Mujefiy  in  privy  councily  and 
that  his  Majefiy  didy  at  the  fame  time  and  place  laji  mtntionedy 
thereupon  mate  his  order  in  his  privy  councily  thereby  rejuir" 
ing  and  cmmanding  the  faid  John  Harvey  (amongfi  others 
in  the  faid  order  particularly  named)    to  furrender    bimfelf 
within  the  fpace  of  forty  days  after  the  firft  publication  thereof 
in    the  London  Gazette^  to  the   Lord  Chirf-Jtifiicey  or  one 
other  of  his  Ma'jejiy's  juftices  of  the  court  of  King*s  Benchy  or 
to  any  other  of  his  Majefty*s  juftices  of  the  peace  \  which  faid 
order  the  clerks  of  his  Majefiy'*  s,  privy  council  did  caufe  to  beforth^ 

§  with 
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rivitb  print fd  anipmbSflfei  in'  the  tw9  nsxt  fiiccefioe  LcnUfn 
Gnzettes^  and  t^n  the  f aid 'fifteenth  day  ^Januarj  taufe  thi 
fame  to  hi  forthwith  franfmifted  t$  thf  jhiriffcf^  the  faid  cotthh^ 
^Suffolk}  which  faid  Jheriff  did^  within  fourteen  days  af^ir  '^  '• 
the  receipt  thereof  cau/e  thefoM  to  be  proclaimed  between  the  hot^s 
tften  in  the  morning  and  two  in  the  afternoon^  in  the  refp^Sfiae 
mariet^ptaces  upon  the  refpe&ive  market-days  of  two  markeU 
towns  in  the  fame  county  of  SwSoW^  the  faid  two  market-^towns 
ieing  near  to  the  place  where  the  faid  offence  was  charged  to  have 
been  committed  as  aforefaid ;  and  that  a  true  copy  eftbefiid  order 
was  likewife  within  the  faid  fourteen  days  affixed  up  upon  iz 
publick  place  in  each  of  the  faid  two  market-towns^  according 
to  the  directions  and  agreeabfy  to  th^  true  fenfsy  intent  and  meat^ 
ing  of  the  Jiatute  in  that  cafe  lately  made  and  provided:  Jhd 
thepiid  attorney-general  of  our  faid  prefent  Sruereign  Lord  the 
^ifigy  fi^  ««'^  fiid  prefent  Sovereign  Lord  the  King  farther 
faithy  That  the  J^d  John  Harvey  did  not  furrendtr  hmf^ pser^ 
fuant  to  his  Majefifsfaid  order  fo  made  in  his  privy  council  as 
aforefaidj  but  did  neglc£ffo  to  do  \  by  reafon  whereof  he  the  faid 
John  Harvey  in  the  faid  writ  and  return  named  is  andjiandetb 
conviiledand  attainted  of  felony  purfuant  to  the  Jiatute  in  that 
cafe  made  and  provided :  And  all  thefe  matters  and  things  he  the 
faid  attorney-general  of  our  faid  prefent  Sovereign  Lord  the  Kingy 
for  our  faid  prefent  Sovereign  Lord  the  King,  is  ready  to  verify 
andprove  as  the  court  Jhall  award.  Wherefore  heprayeth  in  the 
behalf  of  our  faid  prefent  Sovereign  Lord  the  King^  that  the  faid 
court  here  would  proceed  to  award  execution  agahf/t  him  the  faid 
John  Hsurveyfor  the  felony  rforefaiJy  according  to  the  directions 
of  the  fend  Jiatute^ 

This  proceeding  was  grounded  upon  tbc  ftatuCe  of  the  rgtii  '9  ^^  ^ 
of  the  King :  the  fubftance  of  w^ch,  as  fiv  as  concernedi  ^  ^^ 
the  prefent  cafe,  is  iet  forth  in  the  (iiggeftion  on  the.  rolL    A 
doubt  was  made  at  the  bar,  whether  it  was  neceflary  to  fuggeft 
die  ieveral  matters  on  the  roU  in  the  manner  they  are  fuggefted, 
in  order  to  ground  a  prayer  for  execution. 

'  The  court  declared,  that  it  is  certainly  neceflary  that  diofe 
matters  ihould  be  fuggefted  on  die  rolL    They  are  the  fevend 

D  4  %« 
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ftepft  ^'cb  the  a&  reqiiireth  to  be  tskeo  by  the  crown,  in 

order  to  bring  the  prifoner  under  an  attainder :  and  he  majr 

traverle  all  or  any  of  them*    Indeed  when  prifoners  are  at* 

V.^f.  fte*        -tainted  by  name,  ^iriuch  was  die  cafe  of  Mr*  Murray  laft  term, 

ft  tranfirript  of  the  a&  of  attainder  is  fufficient  whereon  t6 
g;rouiid  a  prayer  for  execution.  But  here  is  a  general  law 
which,  it  isprefumed,  afiedeth  the  prifoner  at  the  bar  >  but  he 
will  not  be  afie£led  by  it,  unkis  the  feveral  requifttes  ment- 
tioned  in  the  ad  have  been  complied  with  in  his  cafe  ^  and  if 
he  traverfeth  all  or  any  of  them,  the  onus  probanJi  lieth  on  the 
crown* 

Mr.  vfW  (affigned  counfe!  for  the  priibner)  took  an  ex- 
ception to  the  fuggeftion,  that  the  proclaiming  the  prifoner 
in  two  mu'ket-towns  was  not  fet  forth  with  fufficient  cer- 
tainty ^  becaufe  the  names  of  the  market-towns  were  not  fet 
forth ;  fo  that  the  prifoner  could  not  give  a  particular  anfwer 
to  that  part  of  the  fuggeftion,  nor  come  properly  prepared 
with  his  proofs  when  the  ifliies  fhall  come  to  be  tried  *. 

But  the  court  was  of  opinion,  that  if  the  prifoner  would  take 
advantage  of  the  infufficiency  of  the  fuggeftion,  he  muft  de- 
mur* He  cannot  take  advantage  of  it  on  motion*  If  he 
piqadeth,  he  muft  do  it  inflantir  and  9re  terms.  There  can  be 
no  inconvenience  in  his  pleading  injfaniiry  if  he  intended!  to 
put  the  proof  of  all  the  matters  fuggefted  on  the  roll  upon  the 
crown* 

Then  the  prifoner  by  advice  of  his  counfel  &td,  ^  I  deny 
^  all  the  fii&s  averred  in  the  fuggeftion ;"  and  the  attorney- 
general  replied,  ^  I  aver  that  all  the  fa£ts  alledged  in  the  fug- 
•*  geftion  are  true.*'  And  the  prifoner  was  remanded ;  and, 
at  the  prayer  of  the  attorney-general,  Abnday  the  22d  June 
was  appointed  for  the  trial  of  the  feveral  iiliies,  and  a  venire 
was  awarded  on  the  roll  for  diat  day* 

Mr*  Ferd  on  behalf  of  the  prifoner  moved  for  a  copy  of  the 
fuggeftion,  but  that  was  denied.  However  the  court  told  hini 
it  ihould  be  read  again  if  he  pleafed,  which  Mr*  Ferd  de- 
clined* 


*  jV.  B.  The  fuggeftioQS  grounded  on  this  ^St  of  paiiiamenti  which  have  been 
proceeded  upon  fince  this  cafe  of  Harwy,  have  generally  fet  forth  the  mafket- 
tf>wns  by  name,  which  is  undoubtedly  the  b«ft  wayi  for  the  reafoDs  fuggelUd 
by  Mi\  FortU 

On 
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On  Ac  22d  June  (Trinity  21  Geo.  H.)  tBe  prifoncr  bdu^ 
brought  to  the  bar,  the  jury  was  called  and  fworn  to  trjr  the 
ieveial  tffiies  joined  between  the  King  and  the  prifoner  |  and 
tile  fiiggeftion  was  read  by  the  fecondary  on  the  crown-itde  fot' 
the  information  of  the  jury,  and  they  were  by  him  charged  to 
inquire  of  the  feveral  facb  adledged  in  the  fuggeftion,  on  wili)dl 
iflues  had  been  joined :  and  the  jtmior  counfel  for  the  crown 
having  opened  the  (iiggeftion,  the  attorney-general  went  int^ 
tile  proof  of  the  feveral  illiies. 

The  feveral  facb  touching  the  laying  the  information  before 
Mr.  Burdus  againft  the  prifoner  and  others ;  his  certifying  it 
in  diie  manner  to  the  Duke  of  Newcaftle%  his  grace's  laying  it 
before  the  King  in  council ;  the  order  of  council  (which  was 
produced  under  the  feal  rf  the  cmneil)  requiring  the  prifoner 
and  odiers  to  furrender  within  forty  days  after  publication  in 
the  London  Gazette ;  the  tranfinitting  this  order  to  the  printer 
of  the  Gazette^  the  publication  of  it  in  due  time  in  two  fuc« 
cefive  Gazettes,  and  the  tranfmitting  it  to  the  fheriff  of  the 
county  of  Suffolk^  in  order  to  it's  being  proclaimed  and  pid»« 
Uihed  as  the  a£l  diredeth,  were  weU  proved. 

Then  the  under-fherifF  of  Sufilk  and  other  witnefTes  were 
called  to  prove  the  proclaiming  and  fixing  up  the  order  in  two 
market-towns  near  Beauacre^  the  place  where  the  hSt  is 
charged  in  die  information  taken  by  Mr.  Burdus  to  have  been 
committed :  and  it  appeared  on  their  evidence,  that  it  was 
proclaimed  and  fixed  up  a|t  Iffwcb^  which  is  thirty  miles  firom 
Btauacrt  \  at  Hadfyy  which  is  forty-two  miles  from  Beauacre  ; 
and  at  Leoftoff^  which  is  five  miles  from  Beauacre^  and  at  no 
other  places;  and  that  there  are  five  or  fix  market-towns 
nearer  to  Beauacre  than  Iffwicb ;  particularly  SoutbwM  five^ 
and  Beacles  eight  miles, 

Mr.  Ford  on  behalf  of  the  prifoner  infiftcd,  that  the  zSi 
baidi  not  been  complied  with;  the  aft  indeed  doth  not  fay, 
that  it  fhall  be  in  the  next  market-towns,  but  ftill  it  muft 
be  in  the  market-towns  near  the  place;  and  the  diftance 
of  thirty  miles  cannot  with  any  propriety  be  called  near, 
when  it  appcarcth  -by  the  evidence  of  witneffes  on  the 
part  of  the  crown,  that  there  are  at  leaft  three  market- 
towns 
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^Ofwr^  within  a  third,  part  of  that  diftance.  And  of  this  opi- 
nion was  the  court. 

*  Thi$s  faid  they,  is  a  veiy  penal  law,  and  we  are  in  a  man- 
p^  in  an  untrodden  path,  and  therefore  muft  walk  with  great 
caution*  What  we  do  in  this  cafe,  which  is  the  firft  that  hath 
^i^  o|i  this  a6i;,  will  probably  govern  all  other  cafes  which 
IWy  sirife  on  i^  And  it  will  be  of  mifchievous  confequence  to 
f  lY^  the  (hcrilF  a  greater  latitude  than  tlie  legiflature  intended 
to  give  him*  Some  latitude  it  did  intend  to  give,  and  there- 
fore did  not  confine  him  to  the  next  market*towns  ^  becaufe 
that  would  have  rendered  the  execution  of  the  sl&  difficult, 
^d  fubjedl  to  great  niceties. 

But  die  law  did  not  intend  to  leave  the  matter  wholly  to  the  . 
liifcretion  of  the  fhertfP;  and  therefore  it  requiretb,  that  it  be 
done  in  the  market-towns  near  the  place.  This  vtrord  b 
plainly  reftri£tive  of  the  flierifPs  power ;  it  is  a  guide  to  his 
^ifturedon  in  die  execution  of  the  a& :  and  lahax  doth  it  mean? 
Not  furely  the  moft  remote  town ;  nor  dodi  it  mean  a  town 
€mHfiarativ€ly  remote  as»  it  -is  plain  from  the  evidence,  Hadly 
and  Ipfwich  are. 

*  On  the  ¥^le,  die  court,  without  fumming  up  a  dtde  of  die 
«i4denc6,  direded  the  jury  to  find  for  the  King  on  all  thfc 
tfllies,  except  thofe  which  regard  the  proclamadons  in  the  mar«- 
ket-towns  near  Beauacre ;  and  on  thofe  to  find  for  the  pri- 
fener ;  which  they  did.  And  then  the  court  ordered,  that  the 
attorney-general  take  nothing  by  his  prayer;  and  that  the 
prifoner  be  remanded  to  Newgate^  in  order  to  anfwer  for  the 
origin^  oilence  he  ftandeth  charged  with  in  the  information 
taken  by  Mr.  Burdus^  if  the  attorney-general  ihall  think  fit  to 
tndi&  him  for  it. 

N.  B.  The  Lord  Chief-Juftice  was  abfcnt  by  reafon  of  fick- 
nefs  \  but  he  afterwards  declared,  that  he  endrely  concurred 
with  die  c^r  judges  in  the  opinion  diey  gave  in  this  cafe. 


The 
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The  Cafe  of  Mneas  Macdonald^ 
alias  Angus  Macdonald. 

IN  ^e  jear  1747  a  bill  of  ind]<Ebiient  was  found  againft  Natural aUtp- 
him,  under  the  fpecial  commifiion  in  Surry^  for  the  fhare  ^'^^^ 
he  had  in  the  late  rebellion.     The  indidfanent  ran  in  the  fame 
form  as  thofe  againft  the  other  prifoners,  without  any .  aver* 
ment  that  he  was  in  cujiody  before  the  firft  of  January   I746. 
But  the  counfel  for  the  crown  were  aware  of  the  exception 
taken  in  the  cafe  of  Mr.  Townly  and  others,  and  that  fince  the  p.  xs. 
whole  proceeding  againft  the  prifoner  was  fubfequent  to  yanu^' 
€try  1746,  the  anfwer  then  given  would  not  fcrve  the  preient 
cafe.     That  bill  was  therefore  vtrithdrawn  before  the  prifoner 
pleaded  to  it ;  and  a  new  bill,  concluding  with  an  averment 
that  he  was  apprehended  and  in  cujfody  before  thefirjiof'jznuxrf 
1746,  was  preferred  and  found  againft  him.     On  that  bill  he 
was  arraigned  in  July  ij^jy  and  his  trial  came  on  the  loth  of 
December  following. 

The  overt  afts  charged  in  the  indictment  were  fufficiently 
proved :  and  alfo  that  the  prifoner  was  apprehended  and  in 
piftody  before  the  firft  o^  January  1746. 

The  counfel  for  the  prifoner  infifted,  that  he  was  born  in  the 
dominions  of  die  French  King,  and  on  this  point  they  put  his 
^fence. 

But  apprehending  diat  ^e  weight  of  the  evidence  vnlkj^  ht 
againft  them,  as  indeed  it  was,  with  regard  to  the  pla/pe  of  tho 
prifoner's  birth,  they  endeavoured  to  captivate  the  juiy  an4 
by-ftanders,  by  reprefenting  the  great  hardOiip  of  a  proiecution 
of  this  kind  againft  a  perfon,  who,  admitting  him  to  be  a  native 
of  Great  Britain^  had  received  his  education  from  his  early  in- 
fancy ia  France  j  had  fpent  his  riper  years  in  a  profitable  cni- 
ployment  in  that  kingdom,  where  all  his  hopes  centered :  an4 
ipeaking  of  the  dodrine  of  natural  allegiance,  they  repre- 
fented  it  as  a  flavifh  principle^  not  likely  to  prevail  in  tfaeie 
times ;  efpecially  as  it  feemed  to  derogate  from  the  principles 
of  the  revolutioi^L 

Here 
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Here  die  court  interpofed^  and  declared,  that  the  mention* 
ing  the  cafe  of  the  revolution  as  a  cafe  any  way  fimilar  to 
dut  of  the  prifoner,  fuppofmg  him  to  have  been  born  in  Great 
Britain^  can  ferve  no  purpofe  but  to  bring  an  itdium  on  that 
great  and  glorious  tranfadion.  It  never  was  doubted,  that  a 
,  fubjed-born,  taking  a  commiflion  from  a  foreign  prince  and 
commitdng  high  treafon,  may  be  punifhed  as  a  fubje£t  for  that 
treaibn,  notwithftanding  his  foreign  commiflion.  It  was  ib 
fSic^S*  ^T*    ^^^  '^  doSor  Storey^s  cafe :  and  that  cafe  was  never  yet 

denied  to  be  law.  It  is  not  in  the  power  of  any  private  fub- 
jed  to  (hake  off  his  allegiance,  and  to  transfer  it  to  a  foreign 
prince.  Nor  is  it  in  the  power  of  any  foreign  prince,  by  na- 
turalizing or  employing  a  fubjeA  of  Great  Britain'^  to  diilblve 
the  bond  of  allegiance  between  that  fubje£l  and  the  crown. 

However,  as  the  prifoner's  counfel  had  mentioned  his  French 
commiffion  as  a  circumftance  tending  in  their  opinion  to  prove 
his  birth  in  France^  the  court  permitted  it  to  be  read,  the  at- 
torney-general confenting.  It  vras  dated  the  firll  of  yune 
1745,  and  appointed  the  prifoner  commifiary  of  the  troops  of 
France.^  whidi  were  then  intended  to  embark  for  Scotland. 

The  court,  with  the  confent  of  the  counfel  for  the  crown, 
permitted  the  cartel  between  France  and  Great  Britain  for  the 
exchange  or  ranfom  of  prifoners  likewife  to  be  read  \  and  ob- 
served, that,  as  it  relatedi  barely  to  the  exchange  or  ranfom  of 
prifoners  ofwar^  it  can  never  extend  to  the  cafe  of  the  pri- 
foner at  die  bar,  fuppofmg  him  to  be  a  fubjeft-born  j  becaufe, 
by  the  laws  of  all  nations,  fubjeSs  taken  in  arms  againft  their 
lawful  prince  are  not  confidered  as  prifoners  of  war,  but  as  re- 
bels; and  are  liable  to  the  punifhrnents  ordinarily  inflided  on 
rebels. 

Lord  Chief* Juftice  Lee^  in  his  diredion  to  the  jury,  told 
them,  That  the  overt  z&&  laid  in  the  indictment  bemg  fully 
proved,  and  not  denied  by  the  prifoner,  or  rather  admitted 
\rf  bis  defence,  the  only  h&  they  had  to  try  was,  vrtiether 
he  was  a  native  of  Great  Britain  \  if  fo,  he  muft  be  foimd 
guilty.  And  as  to  that  point,  he  laid  the  prefumption  in 
all  cafes  of  this  kind  is  againft  the  prifoner ;  and  the  pro(^ 
of  his  birth  out  of  the  King's  dominions,  where  the  pri- 
ioner  putteth   his  defence  on  d)at  iflue,  lieth   upon  him. 

But 
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But  whedier  the  evidence  that  had  been  given  in  die  prefent 
cafe  (which  he  fummed  up  very  miniitely)  did  or  did  not 
amount  to  fuch  proof,  he  left  to  their  confideration. 

The  jury  found  him  guilty,  but  recommended  him  to 
mercy.  He  received  fentence  of  death  as  in  cafes  of  high  trea- 
fixi }  but  was  afterwards  pardoned  upon  the  conditions  men- 
tioDed  below. 

Macdonald  at  the  Suit  of  Ram/ay. 

While  Mr.  Macdonald  lay  under  fentence  of  death,  a  ere-  (i  WUf.217.) 
ditor  of  his,  ■  Ran^ay^  obtained  leave  from  my  Lord   a  perfon  au 

Chief- Juftice  at  his  chambers,  to  charge  him  in  cuftody  of  ^^J^^J**^^^^^    ^ 
the  fherifF,  in  an  a£tion  for  a  confiderable  fum  of  money ;  and 
accordingly  he  was  fo  charged. 

• 

In  Eaftir  term  the  21ft  of  the  King,  Mr.  Attorney-general 
acquainted  the  court,  that  his  Majefty  had  given  orders  for 
preparing  a  pardon  for  Mr.  Macdonald  to  pafs  the  great  feal, 
upon  condition  of  his  retiring  out  of  his  Majefty's  dominions, 
and  continuing  abroad  during  his  life;  and  that  one  of  the  fe- 
cretaries  of  ftate  had  fent  his  warrant  to  the  keeper  of  the  New 
Prifin  to  deliver  Mr.  Macdonald  into  the  cuftody  of  a  mef- 
fenger;  but  that  the  keeper  refufed  to  obey  this  warrant,  al- 
ledging,  that,  as  his  prifoner  ftood  charged  in  an  action  at  the 
{mtd[lAx,Ramfayy  he  could  not  deliver  him  into  the  cuftody 
of  a  meSenger,  without  incurring  the  danger  of  an  eicape. 
Mr«  Attorney  concluded  with  a  motion,  that  the  procels  Mr. 
Macd^nM  Ikood  charged  with  at  the  plaintiff's  fuit  might  be 
difdiarged. 

He  was  fiipported  in  this  motion  by  Sir  John  Strange  and 
the  folicitor-gcncral.  It  was  faid  by  Mr.  Attorney,  but  not 
ftroogly  infifted  on.  That  a  perfon  under  an  attainder  is  civili" 
ter  moriuas ;  his  perfon  and  eftate  are  abfolutely  at  the  difpofal 
cf  the  crown ;  and  confequenfly  he  is  not  liable  to  civil  fnits :. 
and  to  thia  purpofe  he  cited  Trufelts  cafe.  t  Uoo.  jt€. 

Crob  Elitt  %g%9 

To  this  point  Mr.  Henley  and  Mr.  Ford  for  the  plaintiff 
infifted^  and  lb  the  court  agreed,  That  the  later  refolutions 
have  been,  and  the  law  hath  been  long  fettled,  that  an  attainted 
per£Ni  if  iiaUe  to  civil  fuitsi  but  by  the  rules  of  the  court  h« 

ought 
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eught  not  to  be  ciutrged,  without  leave  of  the  court>  or  of  a 
Judge  at  his  chambers. 

The  point  reported  hj  Leonard  and  Crole  to  have  been  ad^ 
judged  in  fruJ/ilTs  cafe  came  afterwards  under  confideratioii 
in  aflions  brought  by  other  persons  againft  that  very  Tndftj  and 
was  ruled  quite  otherwife  ^. 

The  point  chiefly  infilled  on  by  die  counfel  on  the  Ade  of 
the  motion  was,  That  to  charge  the  defendant  in  this  cafe,  fo 
as  to  make  his  perfon  liable,  would  be  a  means  of  defeating  the 
King's  pardon ;  becaufe  he  would  be  thereby  dilabled  to  com-* 
ply  with  the  terms  of  it.  It  would  be  in  tffeSt  (aying,  that  his 
Majefty  (hall  not  grant  a  pardon  on  thefe  conditions;  he  fiiall 
pardon  abfolutely,  or  not  at  all. 

To  this  purpofe  they  cited  Foxworth/s  cafe,  reported  in 
Salt.  500.  2.  Ld.  Raynu  848.  Par.  153 ;  and  the  cafe  of  G;^i;t 
(Sua.  873.)        ;tod  Gttrmery  in  2  Ld.  Rajnu  1572. 

But  the  court  (kid,  We  cannot  judicially  take  notice  of  hi? 
Majefty 's  intentions  touching  the  pardon.  The  crown,  in 
cafe  of  pardons,  flgnifieth  it's  plcsifurc  finally  and  irrevocably  by 
the  great  feal,  and  by  that  alone.  A  pardon  may  not  pafs  at  all^ 
or  it  may  be  upon  other  conditions  than  are  fuggefted  at  the 
bar,  or  it  may  be  a  free  pardon:  and  therefore  till  the  pardon 
is  pafled,  it  is  too  early  for  the  court  to  give  any  opinion  upon 
the  main  queftion.  Accordingly  the  court  gave  no  opinion, 
and  Mr.  Attorney  took  nothing  by  his  motion  f. 

Mr.  AtetcAnaU  having  afterwards  made  his  creditor  Mr. 
Ramfay  eafy  with  regard  to  his  debt,  the  adion  was  Mrithdrawn. 
And  he  was  in  December  1749  delivered  into  the  cuftody  of  a 
meflenger,  by  virtue  of  a  warrant  for  that  purpofe  from  the 
Duke  of  Newcaftie^  one  of  his  Majefty's  principal  fecretaries  of 
ftate. 

if.  tL  Tht  perfon  of  a  man  mider  an  attainder  is  fiot 
ftUblutdy  at  the  difpofid  of  the  crown.  It  is  fo  ibr  the 
ends  of  publick  juftice,  and  for  no  other  purpofe.    Tlie  King 

^  Off.  Efit,  246.  a.  h,    Cro.  EH:0.  516.    Co*  l^ri.  t^%.   t  Ami  38.     M96*Js$^ 

^  AT.  S,  The  rule  in  Foxwortby*^  cafe  feems  to  have  beeii  overliaftyy  iind  thd* 
reafoitt  on  whith  it  is  gronnded  appear  to  me  to  be  tneotnluftv* :-  UMt  m  Ob^ 
pirn  antl  Gwuur  feems  more  equiuble  ;  fince  it  fecured  to  the  defendant  the  be* 
•efit  of  his  pardon,  without  prejudice  to  the  plaintiff,  who  might  refort  for  fa* 
^ieMaoa  to  the  efie^  of  tb«  defendant^  if  he  could  fiad  way, 

wajr 
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may  order  execution  to  be  done  upon  hfm  accordirigto  laViTjirot- 
Widifhmding  he  may  be  charged  in  cuftody  at  the  fuit  bf  cre- 
ditors.   But  till  execution  is  done,  his  creditor^  have  an  in-  6H.iv.  €.h, 
tereft  in  his  perfon  for  fecuring  their  debts:  and  he  himfelf,  as   ?•*• 
long  as  he  liveth,  is  under  the  proteftion  of  th6  law.'    To  kilf  113.  J; 
him  without  Wartrant  of  la\V  is  murder;  for  which  die  mur- 
derer is  liable  to  a  profccution  at  the  fuit  of  the  croWn,  and 
likewiie  to  an  appeal  at  the  fuit  of  the  widow*  For  though  his  Bro.  App«ai.5. 
heir  is  barred  by  the  attainder,  which  comipteth  his  Uood»  '*  ^^'  ^^'^'^^ 
and  diffblvetfa  all  relations  grounded  on  confanguinity,  yet 'die 
idation  grounded  on  the  matrimonial'  oontfaft  continnedi  tSl 
dPath< 

And  if  a  perfon  under  an  attainder  be  beat  or  maimed^  or  a 
Woman  in  the  like  circumftances  ravilhed,'  they  may,  after  a 
fardon^  maintain  ah  aAion  or  appeal,  as  their  cafes  re(pe6lively 
may  require.  And  though  before  a  pardon  the^y  are  difabled  jT^ft.^yj 
to  fue  in  their  own  names',  I  make  no  doubt  that  they  are  in- 
titled  to  profecute,  according  to  the  nature  of  their  reipeftlve 
cafes,  in  the  nsme  of  the  King,  who  will  do  e(}ual  right  to  sdt 
hit  fubjei3s» 

4 

N.  B.  During  the  trials  of  the  rebels  at  St.  Margaret* s-^biU^  jmon  ctuOp 
Southwarky  under  the  commiiSon  of  1746,  one  of  the  prifoner;  leofod. 
challenged  peremptorily,  and  for  caufe,  fo  many  of  the  jurors^  ^ 

that  there  was  not  a  fufficient  number  left  on  the  panel  to 
proceed  on  his  trial.  In  that  cafe  the  court  ore  tenus  (for  ix^ 
was,  as  hath  been  already  obferved,  a  commiffion  of  gaol-de-  p.  |. 
livery  as  well  as  of  oyer  and  terminer)  ordered  a  new  panel, 
and  adjourned  for  feveral  days.  On  the  day  of  adJMirftmeUt 
the  fherifF/etumed  a  panel  of  di?  fame  jurors  who  had  ferved 
tiurough  the  whole  proceeding,  thofe  who  had  been  challenged 
1>y  die  ffihmti  or  fworn'  before,  included  j  ani  a  foffirieyt  '  \ 

immber  appc^nng)  be  was  tried* 

The  like  cafe  happened  on  the  trial  of  one-of  the  a(&£Sns 
in  Kirig  fPiilianfs  time,    Mr.  Cooii  on  the  ^ik  ^  May^  ohal-  4%rTH.  ^a  • 
ieiq;ed  in  the  like  manner,  till  the  jqrors  reoiSMning  oa  (bt  ^^^  . 
panel  were  not  (ufficient  to  make  a  fuU  jury.    WberittfOf 
the  odttrt  trg  tenus  ordered  a  new  p^nel,  96A  adjourned  to  tbe 

J4tb.    On. that  da;  hH.  counfel  itM^  ^t  a-a^j^Pc^iffl^f 

not 
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not  to  have  been  ordered;  but  that  an  habeas  corpora^^A 
a  taksy  (hould  have  been  awarded,  according  to  the  opinion  in 
F.  155*  Stanford.    But  the  court  declared,  that  this  being  a  proceed- 

ing under  a  cooimiffion  of  gaol-deUverjT)  as  well  as  oyer  and 
terminer,  they  might,  and  indeed  always  do  in  the  like  cafe, 
award  a  new  panels  if  neceflary,  ore  tenus^  without  writ  or 
precept* 

In  a  mere  commiffion  of  oyer  and  terminer,  no  panel  is 
ordered  tSl  die  defendant  hath  pleaded  to  iffiie,  and  ifliie  is 
afiually  joined;  and  then  it  is  done  by  precept  in  the  nature 
of  a  vemrei  and  if  in  fudi  cafe  there  ihould  be  a  want  of 
jurors,  an  haUas  corpora^  with  a  tales^  may,  iaid  the  court, 
foffUly  ifliie;  but  no  iaUs  can  be  granted  upon  a  conuniffion 
of  gaol-delivery.  And  Mr.  Juftice  Powel  upon  that  occafion 
iaid,  diat  if  the  fherilF  had  returned  all  new  men,  without  re- 
gard to  thoTe  who  appeared  and  were  fworn  or  challenged  on 
the  9th,  it  had  been  well  enough. 

The  realbn  of  die  adjournments  in  tfaefe  cafes  was,  that  the 
prifootrs  might  have  copies  of  die  new  paneb .  in  due  dme, 
purfuant  to  the  7th  of  King  fVilUam ;  otherwife  new  panels 
mi^t  have  been  ordered  returnable  injianter. 

The  original  panel  in  1746  was  upon  great  deliberadon  or'- 

dered,  fitdng  the  court,  ore  tenus^  as  under  the  commiffion  of 

p»  u  gaol-  delivery ;  diough,  as  I  have  already  obferved,  a  precept  in 

common  jfbrm  for  holding  the  feffions  had  iflued  under  the  feals 
of  die  diree  Chiefs  and  three  Senior  Judges. 

* 

The  Cafe  of  fFilHam  Nicholas,  at  the  Brifiol 
Oaol-Dclivery.     April  j^,  1748. 

Annw^wis  TT IE  ^'ww  tttdided (br  petty  treafon  in  the  wiUial  murder  of 
hyn  aa  of  !•-  XX  'Amoy  the  wife  of  Dr.  fFilUam  Logan^  to  whom  he  was 
'^.P*^^^      a  hired  fervant, 

JJ*  ^l^p^*  JjJ  It  aKWffcd  on  die  trial,  diat  on  the  1 3th  of  April  1747  die  pri- 
dcrb««o-^ '  t^ncStinowfHglfuai  wilfully  put  a  quantity  of  white  arfniclc  into  a 
^^S^^  pot  of  chocolate^  which  was  provided  for  his  raafter  and  miftrefe, 

Mrhohodi  dnnk  of  it.   It  very  foon  appeared,  that  they  had  taken 
I  and  proper  means  being  ufed,  the  doGtor  in  feme  6x0% 

with 
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Vith  great  difEculty,  got  the  better  of  the  diforder ;  but  his 
lady,  who  was  of  a  more  weakly  conftitution,  was  never  en- 
tirely free  from  the  efFefts  of  the  poifon,  which  at  length  threw 
her  into  a  lingering  wafting  diforder,  of  which,  on  the  31ft 
of  January  following,  fhe  died. 

Before  the  ♦  recorder  dircSed  the  jury,  f  a  gentleman  of  •  Mr.  Juftice 
the  bar  defired  to  be  heard  /is  amicus  curia.     He  fubmitted  to   4-°ivf  r^Scuda- 
the  court,  whether  the  prifoner  is  not  intitled  to  the  benefit  of  more, 
the  aS  of  general  pardon  paflbd  In  the  laft  feilion:  he  admitted,  ao  G.  II.  c  5a. 
that  the  oiFences  of  wilful  murder,  petty  treafon,  and  wilful 
poifoning,  arc  excepted ;  but  fubmitted,  that  the  general  par- 
don extendcch  to  all  mjdemeanors  committed  before  the  15th 
of  "June  I747>  and  that  the  crime  the  prifoner  ftands  charged 
with,  vix.  the  adminiftering  the  poifon,  was  committed  on  the 
13th  c^  jlpril  before.     This  offence,  till  death  enfued,  could  be 
confidered  in  no  other  light  than  as  a  high  mifdemeanor :  it 
could  be  confidered  in  no  other  light  at  the  time  the  a6l:  took 
place,  and  the  pardon  operated  upon  it  in  that  light :  and  con- 
fequently  the  homicide,  which  was  but  die  confequence  of  the 
offence  pardoned  by  the  flatute,  is  like  wife  pardoned. 

To  this  purpofe,  he  cited  and  relied  on  i  Hale^s  PL  Cor. 
426.  "  If  a  man  give  another  a  mortal  flroke,  and  he  die 
«  thereof  within  a  year  and  a  day;  but  mefne  between  the 
**  flroke  and  death,  there  comes  a  general  pardon,  whereby  all 
^  mifdemeanors  are  pardoned,  this  doth  pardon  the  felony  con- 
^  (equenrially,  becaufe  the  a£t  that  is  the  offence  is  pardoned^ 
"  though  it  be  not  a  felony  till  the  party  die." 

To  this  it  was  anfwered  by  the  recorder,  that  Hale  m  thl^ 
paffage  groundeth  himfelf  fmgly  on  the  authority  of  Cj/^'s  cafe  » 

in  Plowden  :  Crompton  lays  down  the  rule  much  in  the  fame  piowd  40*. 
manner,  and  cites  the  fame  authority  for  it ;  and  fome  other  ^'rompr.  Juft, 
authors  have  done  the  fame.     But  the  cafe,  as  reported  by  (Sec  Far.  158.) 
PlMderij  doth  by  no  means  warrant  the  rule  in  the  latitude 
now  contended  for.     C2?/p's  cafe  is  certainly  good  law,  but  the 
cohclufion  drawn  from  it  by  thefe  authors  is  expreffcd  in  terms 
too  general,  and  without  a  proper  guard  \  becaufe  in  the  man^ 
tkHt  it  is  laid  down  by  them,  it  feenicth  to  icfiply,  that  eVery 

£  degnst 
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degree  of  homicide  is  within  the  pardon,  which  intervencdf 
betwixt  the  ftroke  and  death ;  at  leaft,  it  Icaveth  it  in  fome 
meafure  doubtful,  whether  it  is  To  or  not. 

Colics  cafe  was  no  more  than  this ;  be  was  indi^led  before 
the  coroner  yir  manjlaughter^  and  the  mdidment  charged,  diat 
he  gave  the  mortal  ftroke  on  the  I2th  of  February  in  the  13th 
year  of  the  Queen,  and  that  the  party  died  of  that  ftroke  on 
the  1 8th  of  yune  following.  Upon  his  arraignment  he  pleaded 
13  Bliz.  c«  28.     an  a£t  of  general  pardon,  by  which  all  felonies,  offences,  and 

mifdemcanors  (not  therein  excepted)  committed  before  and 
until  the  14th  day  of  February  in  the  r3th  year  of  the  Queen 
were  pardoned ;  with  an  avennent,  that  neither  he,  nor  the  of- 
fence  laid  in  the  indi£lmenty  are  within  the  exceptions  of  the  aS. 

Had  the  indi&ment  been  for  murder,  as  in  the  prefent  cafe 
it  is,  this  avennent  had  been  evidently  falfe  \  and  confequently 
his  plea  could  not  have  been  allowed ;  for  murder  is  exprefsly 
excepted,  though  manflaughter  is  not  The  only  doubt  was, 
whedier  the  general  pardon  did  reach  his  cafe  \  becaule,  till 
the  death  of  the  party,  no  felony  could  be  faid  to  have  been 
committed  by  him ;  and  the  party  dying  after  the  day  on 
which  the  a£i  took  place,  it  was  doubted,  whether  the  a£l 
could  operate  fo  as  to  pardon  a  felony  which  was  not  then  com^ 
pletedi 

The  cotirt  took  time  to  coniider ;  and  afterwards  agreed^ 
ftat  the  defendant  was  within  the  general  pardon :  '<  Becaufe^ 
<^  faith  the  book,  the  ftroke  was  the  occafion  of  the  felony ;  the 
*<  giving  of  which  ftroke  was  the  offence  and  mifdemeanor 
**  againjl  the  ^eenj  which  is  pardoned  by  the  a£l ;  and  there*- 
<^  fore  every  thing  enfuing  from  that  offence  is  llkewife  par* 
<<  doned."  Thefe  words,  I  own,  are  pretty  general,  and  if 
they  ftood  alone  might  beget  fome  doubt :  but  I  think  they 
are  fufiiciently  explained  by  the  cafe,  and  amount  to  no  more 
than  this.  That  the  felony  having  had  it's  commencement  be- 
fore the  pardon  took  place,  and  being  pardoned  by  the  a£l  (for 
manflaughter  was  pardoned)  the  prifoner  was  intitled  to  the 
benefit  of  the  pardon,  though  the  felony  was  not  completed 
by  the  death  of  the  party  till  after  the  ad ;  that  the  par- 
don ihould  operate  in  favour  of  the  prifoneri  in  the  fame  man-* 

oer 
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ner  as  it  would  have  done^  if  the  felony  had  been  complete  be« 
fbre  the  2£ty  and  in  no  other  manner. 

There  is  a  like  cafe  in  Dyer^  where  the  point  1$  left  un-  D7.99.pl.  ^5. 
detennined )  but  the  book  iaith  exprefsly,  that  the  indidltnent 
was  de  morte  hominisy  fed  non  ex  malitia  pracogitatOy  fivi  per 
murdna/u 

But  how  will  thcfe  cafes  afFeft  the  prifoner  at  the  bar  f 
The  court  in  Cole^s  cafe  carried  back  the  felony  by  relation 
to  the  time  of  the  ftroke,  in  order  to  intide  him  to  the  benefit 
of  the  pardon ;  for  the  felony^  had  it  been  completed  be/ore  the 
4iSiy  was  pardoned  by  the  z6k :  but  in  this  cafe,  the  prifoner 
cannot  poffibly  avail  himfelf  of  any  fuch  relation,  jGnce  the 
crime  he  ftands  charged  with  is  expreftly  excepted. 

Befides,  could  he  have  pleaded  the  a£t  in  cafe  it  had  been 
necefiary  for  him  to  have  pleaded  it  i  He  could  not.  For 
while  the  fpecial  pleading  of  a  ftatute-pardon,  in  which  there 
were  exceptions  of  perfons  and  crimes,  was  neceflary,  it  was 
always  incumbent  on  the  party  to  aver,  that  neither  he,  nor  tht 
offence  laid  in  the  indi^tment-i  are  within  the  exceptions  of  the 
a<SL  This  the  prifoner  at  the  bar  could  not  have  done ;  and 
confequently  he  could  not  have  been  intitled  to  the  benefit  of 
this  a£l.  And  though  the  act  now  under  confideration  hath 
difpenfed  with  this  manner  of  pleading,  and  given  the  party  the 
benefit  of  the  pardon  on  evidence  upon  the  general  iiTue,  yet 
ftill  if  it  appear  to  the  court,  either  that  the  party  is  excepted 
by  name,  or  that  the  offence  charged  on  him  is  excepted,  the 
court  cannot  give  him  the  benefit  of  the  pardon. 

Perfons  intended  to  be  pardoned  had  been  put  to  great  dif« 
ficulties  in  pleading  fpecially:  they  had  failed  in  point  of  form, 
or  in  point  of  time,  or  in  fome  other  circumftance  neceflary  to 
render  their  plea  available  to  them.  To  eafe  them  of  thefe 
difficulties,  and  for  that  purpofe  onlyy  all  the  adls  of  general 
.pardon  fince  the  reftoration  have  taken  away  the  necefllty  of 
fpecial  pleading.  But  the  law,  in  other  refpedts,  ftandeth  juft 
as  it  did  before ;  the  fafts,  which  formerly  were  to  be  fpecially 
pleaded,  muft  now  appear  upon  evidence  to  be  true,  otlierwife 
the  party  cannot  have  the  benefit  of  the  atSl. 

E  a  The 


68  THEREPORT. 

The  jury  found  the  prifoncr  guilty:  and  he  had  judgm6ilt 
of  death,  as  in  cafes  of  petty  treafon,  and  was  accordingly  exe- 
cuted. 

The  true  JV.  5.  Some  learned  men  feem  to  have  been  under  a  dif- 

StS'!"*Edu-.vi.  fi^u'fy  ^0  account  for  the  true  grounds  of  thejlat.  i  £".  VI. 
c  12.  f.  lo,  13.  r.  12.  which  ena£leth,  That  from  henceforth  wilful  killing  by 
po?f«iingf         poifoning  (hall  be  deemed  wilful  murder  of  malice  prepenfed ; 

and  that  the  oiFenders  (hall  fuiFer  as  in  other  cafes  of  wilful 

murder  of  malice  prepenfed. 

itCo.  12.  a.  Lord  Chief- Juftice  die  is  of  opinion,  that  this  provifion 

in  the  ftatute  was  a  needlcfs  caution ;  fmce  wilful  poifoning 
was  undoubtedly  murder  of  malice  prcpenfe,  and  as  fuchy  faith 
he,  was  oufted  by  the  23d  and  25th  of  i/.  VIII. 

Kel.  3».  Lord  Chief- Juftice  Kelyng^  upon  the  authority  of  Juftice 

Jofiesy  iaith,  that  the  ftatutc  of  i  £.  VI.  was  but  declaratory  $f 
the  conunon  law,  and  an  affirmatim  of  it. 

Kel.  lie.  Lord  Holt  accounted!  for  this  aft  another  way,  and  afligneth 

two  reaibns;  Firft,  killing  by  poifon  did  not  come  under 
Braxton's  definition,  manu  hominum  perpetrata.  But  what 
doth  BraSion  mean  by  manu  hominum  \  or,  as  he  exprefleth 
himfelf  in  a  parallel  place,  occifto  ab  homine  fa5la  ?  His  own 

Lib.  t.  traa.  2.  ^^^^  ^^''  ^^^  explain  his  meaning,  ^  Et  ej}  homcidium  homi^ 
c  4.  **  nis  occifto  ab  homine fa^a^  ft  enim  a  bove,  cane,  vel  alia  re, 

*'  non  dicetur  proprie  homicidium."     And  in  the  chapter  cited 
C.  15.  f.  4«         by  his  lordfhip,  **  Item  a  manu  hominum  dicitur  ad  difFerentiam 

**  eorum  qui  a  beftiis  occiduntur, — ^vel  qui  mortui  funt  per  in- 
"  fortunium,"  He  plainly  meaneth  homicide  by  the  interven- 
tion of  human  means,  nothing  more. 

His  lordfliip's  fecond  reafbn  is,  That  wilful  poifoning  did 
hot  come  under  the  words  of  13  iJ.  11.  fl.  2.  r.  i.  The  words 
of  the  adt  are,  ^<  Murdered  or  flain  by  await,  aflfault,  or  malice 
**  prepenfed."  It  might  not  in  ftridbiefs  of  fpeech  come  under 
the  words  await^  or  aj/ault ;  but  certainly  a  man  who  is  wil- 
fiiliy  poifoned  is  murdered  of  malice  prepenfed. 

I  believe  it  never  was  doubted,  whether  wilful  poifoningy 
the  moft  deliberate,  infidious,  and  hateful  offence  againft  the 
life  of  man,  and  at  the  fame  time  the  moft  eafily  perpetrated, 
Vras  a  capital  offence  at  common  law*    All  the  antient  author$ 
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fpetk  of  it  as  a  fpecies  of  wUful,  felonious  homicide,    BraSfon^  L.  3.  traa.  2. 

jilrticularly  in  the  places  cited  in  part  by  Lord  Holty  fpeaketh  ^^'  ^^*^^*  ^-S* 

of  it  in  that  light ;  and  FUta  Ciith,  that  in  his  time  men  were  Lib.  i.  c.  37. 
drawn  and  hanged,  and  women  burnt  for  it. 

I  take  the  true  ground  of  the  ftatute  of  the  i  E.  VI.  to  be 
diis :  The  22  H.  VIII.  had  made  wilful  poifoning  high  trea-  *»  H.VIII.  c.9. 
fon,  and  had  exprefsly  excluded  the  offenders  from  clergy,  and 
dirciSed  that  they  flhould  be  boiled  to  death.  The  i  E.  VI.  C.  12.  f.  u 
l-educed  all  treafons  to  the  antient  ftandard  of  the  25  £.  III. 
Tbis  was  a  virtual  repeal  of  the  22  i/.  VIII,  and  fo,  in  th« 
judgment  of  the  parliament,  it  became  neceflary  to  m^ke  fome 
new  provifion  for  the  cafe  of  wilful  poifoning,  which  un- 
doubtedly deferred  a  capital  punifliment ;  accordingly,  by  the 
zoth  fedtion  of  the  a£t,  the  offenders  are  oufted  of  clergy ;  and 
the  13th  enadleth,  not  in  affinnante  of  the  common  law,  as 
Kelyng  fuppofeth,  but  by  way  of  revival  of  it,  that  the  offence 
{hall  from  thenceiprtl)  be  deemed  wilful  murder  of  malice  pre- 
penied,  and  thatt  the  offenders  ihall  fuffer  and  forfeit  as  iu  other. 
cafes  of  wilful  murder  of  malice  prepenfed. 

The  taking  away  clergy  by  exprefs  words,  which  is  done 
by  the  loth  fe<SHon,  was  in  my  opinion,  though  Coh  thinketh 
otfaerwife,  abfolutely  neceflary;  becaufe  the  ftatutes,  which  23&i5H.Vin. 
ouftcd  clergy  in  the  cafe  of  wilful  murder,  were  made  while 
the  offence  of  wilful  poifoning  did  not  fall  under  the  denomina- 
tion of  murder,  but.  of  high  treafon)  in  which  the  crime  of  mur-?  Dyer  50. 
der  was  merged;  and  confequently,  thofe  ftatutes  could  not       ^' '^ 
reach  the  offence  of  wilful  poifoning :  and  though  perhaps  the 
bare  repeal  of  the  ftatute,  which  made  the  offence  high  treafon, 
might  have  reduced  it  to  the  rank  it  ftood  in  at  common  law^ 
it  was  however  thought  moft  adv  liable  to  dp  it  by  ^  exprefs 
provifion,  which  is  done  by  the  13th  fe<^ion. 

The  parliament  of  the  7th  of  Queen  Jnne  plainly  proceeded   7  An.  c.  ii. 
upon  the  fame  cautious  principle,  in  a  cafe  exactly  fimilar  to 
diis ;  I  mean  with  regard  to  certain  capital  offences,  which  by 
the  law  of  Scotland  were  deemed  high  treafon  there. 

The  firft  feftion  enafteth,  that,  after  the  firft  pf  Jidy  1709, 
l^  offences  (hall  be  high  treafon  or  mifprifion  of  high  trealbn 
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widiin  Scotland^  but  thofe  which  are  high  trcafbn  or  mifprififln 
of  high  treafon  in  England  \  and  the  feventh  feflion,  reciting 
that  the  offences  therein  enumerated  had  been  by  feveral  7&% 
of  parliament  in  Scotland  declared  to  be  high  treaibn>  but  diat 
after  the  faid  firft  of  July  the  aforefaid  a^s  of  parliament  will 
have  no  force  or  effeSl^  enafteth,  that  thofe  offences  fhall,  after 
the  iaid  firft  day  of  July^  be  deemed  capital  offences ;  and  that 
the  offenders  therein  fhall  fuffer  and  be  tried  in  the  iame  man- 
ner as  by  the  laws  of  Scotland  is  provided  in  the  cafe  of  other 
capital  crimes. 

The  Cafe  of  William  Tori.  * 

Infants  liaMe        A  T   Bury  Summer-affizes   1748,    William  York^  a  boy 
niiS^wttJ'*'      jnL  of  ten  years  of  age,  was  conviftcd  before  Lord  Chief- 

Juftice  WtUes  for  the  murder  of  a  girl  of  about  five  years  of 
age,  and  received  fentence  of  death :  but  die  Chief-Juftice, 
out  of  regard  to  the  tender  years  of  the  prifoner,  refpited  exe- 
cution, till  he  ftiould  have  an  opportunity  of  taking  the  opinion 
of  thr  reft  of  the  judges,  whether  it  was  proper  to  execute  him 
or  not,  upon  the  fpecial  circumftances  of  the  cafe  \  which  he 
reported  to  the  judges  at  Serjeants-irm  in  Michaelmas  term 
following. 

The  boy  and  girl  were  parifh  children,  put  under  the  care 
ef  a  parifliioner,  at  whofe  houfe  they  wefe  lodged  and  main- 
tained ;  on  the  day  the  murder  happened,  the  man  of  the  houfe 
and  his  wife  went  out  to  their  worlc  early  in  the  morning,  and 
left  the  children  in  bed  together;  when  they  returned  from 
work,  the  girl  was  miffing ;  and  the  boy  being  afked  what  was 
become  of  her  anfwered,  that  he  had  helped  her  up  and  put  on 
her  cloaths,  and  that  (he  was  gone  he  knew  not  whither.  Up- 
on this,  &TiQ.  fearch  was  made  in  the  ditches  and  pools  of  water 
near  the  houfe,  from  an  apprehenfion  that  the  child  might  have 
fallen  into  the  water.  During  this  fearch,  the  man,  under 
whofe  care  the  children  were,  obferved,  that  a  heap  of  dung 
near  the  houfe  had  been  newly  turned  up ;  and  upon  rempving 
the  upper  part  of  the  heap,  he  found  the  body  of  the  child 

about 
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dbout  a  foot^s  depth  under  the  (uihccy  cut  and  mangled  iii  a 
cioft  barbarous  and  horrid  manner. 

Upon  diis  dilcoverf,  the  boy,  who  was  the  only  perlbn  ca- 
pable of  committing  the  h&  that  WM  left  at  home  wiA  the 
child,  was  charged  with  the  fa^  which  he  ftiffly  denied. 

When  the  coroner's  jury  met,  the  boy  was  again  charged, 
but  perfiiled  ftill  to  deny  the  fa£L  At  length,  being  clofely 
interrogated,  he  fell  to  crying,  and  (aid  he  would  tell  the  whole 
truth.  He  then  £udy  that  the  child  had  been  ufed  to  foul  her* 
felf  in  bed ;  diat  ihe  did  fo  that  morning  (which  was  not  true, 
for  the  bed  was  fearched  and  found  to  be  clean)  i  that  there- 
upon he  took  her  out  of  the  bed,  and  carried  her  to  the  dung- 
benp ;  and  with  a  large  knife,  which  he  found  about  the  lK>uie, 
cut  her  in  the  manner  the  body  appeared  to  be  mangled,  and 
buried  her  in  the  dung-heap  $  placing  the  dung  and  ftraw  that 
was  bloody  under  the  body,  and  covering  it  up  with  what  was 
clean  ;  and  having  (b  done,  he  got  water  and  wafhed  himfelf  as 
clean  as  he  could. 

The  boy  was  the  next  morning  carried  before  a  neighbour- 
ing juftice  of  the  peace,  before  whom  he  repeated  his  coiv> 
feifion,  with  all  the  circiunftances  he  had  related  to  the  coro- 
ner and  his  jury.  The  juftice  of  the  peace  very  prudently  de- 
ferred proceeding  to  a  commitment,  until  the  boy  (hould  have 
an  opportunity  of  recolle£ling  himfelf.  Accordingly  he  warned 
him  of  the  danger  he  was  in  if  he  fhould  be  thought  guilty  of 
the  b£t  he  ftood  charged  with,  and  admonifhed  him  not  to 
wrong  himfelf:  and  then  ordered  him  into  a  room,  where  none 
of  the  crowd  that  attended  fhould  have  accefs  to  him. 

When  the  boy  had  been  fome  hours  in  this  room,  where 
vi£hials  and  drink  were  provided  for  him«  he  was  brought  a 
lecond  time  before  the  juftice,  and  then  he  repeated  his  for- 
mer confeffion:  upon  which  he  was  committed  to  gaoL 

On  the  trial  evidence  was  given  of  the  declarations  before* 
mentioned  to  have  been  made  before  the  coroner  and  hi$  jury, 
and  before  the  juftice  of  the  peace;  and  of  many  declarations 
to  the  fame  purpofe  which  the  boy  made  to  other  people  after 
^t  came  to  gaol,  and  even  down  to  the  day  of  his  trials  for 
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he  conftanlly  told  the  fame  ftory  In  fubftance)  commonly  ad- 
ding that  the  devil  put  him  upon  committing  the  fsi£t.  Upon 
this  evidence,  with  fome  other  circumftances  tending  to  corro- 
borate the  confeffions,  he  was  convided. 

Upon  this  report  of  the  Chief- Juftice,  the  judges,  having 
taken  time  to  confider  of  it,  unanimouily  agreed, 

I  ft.  That  the  declarations  ftated  in  the  report  were  evi- 
dence proper  to  be  left  to  the  jury. 

adly,  That  fuppofing  the  boy  to  have  been  guilty  of  this 

fidift,  there  are  fo  many  circumftances  ftated  in  the  report, 
which  are  undoubtedly  tokens  of  what  my  Lord  Chief- Jufticc 
(i  Hale  630.)  ^^^^  fomewhere  calleth  a  mifchtevous  difcretton^  that  he  is  cer- 
tainly a  proper  fubjeft  for  capital  punifhment,  and  ought  to 
fufFer ;  for  it  would  be  of  very  dangerous  confequence  to  have 
it  thought,  that  children  may  commit  fuch  atrocious  crimes 
with  impunity. 

There  are  many  crimes  of  die  moft  heinous  nature,  fuch  as 
in  the  prefent  cafe  the  murder  of  young  children,  poifoning 
parents  or  mafters,  burning  houfes  i^c^  which  children  are 
very  capable  of  committing ;  and  which  they  may  in  fome  cir- 
cumftances be  under  ftrong  temptations  to  commit ;  and  there- 
fore, though  the  taking  away  the  life  of  a  boy  of  ten  years  old 
may  favour  of  cruelty,  yet  as  the  example  of  this  boy's  punifti- 
ment  may  be  a  means  of  deterring  other  children  from  the  like 
offences ;  and  as  the  fparing  this  boy,  merely  on  account  of  his 
gge^  will  probably  have  a  quite  contrary  tendency,  in  juftice 
to  the  publick,  the  law  ought  to  take  it's  courfe;  unlefs  there 
remaineth  any  doubt  touching  his  guilt. 

In  this  general  principle  all  the  judges  concurred :  but  two 
or  three  of  them,  out  of  great  tendernefs  and  caution,  advifed  the 
Chief- Juftice  to  fend  another  reprieve  for  the  prifoner ;  fug- 
gefting  that  it  might  poflibly  appear  on  farther  inquiry,  that 
the  boy  had  taken  this  matter  upon  himfelf  at  the  inftigation 
of  fome  perfon  or  other,  who  hoped  by  this  artifice  to  fcreeii 
the  real  offender  from  juftice. 

•    Accordingly  the  Chief- Juftice  did  grant,  one  or  two  pciore 
jr?prieves ;  and  defired  the  juftice  of  the  peace  who  took  the 
boy's  examination,  and  alfo  fome  other  perfons  in  whofe  pru- 
dence 
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dcnce  he  could  confide,  to  make  the  ftrideft  inqtitry  the^ 
could  into  the  affair,  and  report  to  him.  At  length  he,  re- 
ceiving no  farther  light,  determined  to  fend  no  more  reprieves, 
and  to  leave  the  prifoner  to  the  juftice  of  the  law  at  the  expi- 
ration of  the  laft :  but,  before  the  expiration  of  that  reprieve, 
execution  was  refpited  till  farther  order,  by  warrant  from  one 
of  the  Secretaries  of  State :  and  at  the  Summer  aiRzes  1757, 
he  had  the  benefit  of  his  Majefty's  pardon,  upon  condition  of 
his  entering  inmiediately  into  the  fea-fervice* 
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The  Cafe  of  Abraham  Evans. 

T  the  feffions  at  the  Old  Bailey  in  May  1749  John  Avery  Lnrceny  (hm 
and  Abraham  Evans  were  indided,  Avery  for  privately  *!  fi/riu  a  pa- 
ftealing  from  the  perfon  of  Sir  Giles  Payne  one  ftlk  handker- 
chief^^ value  12  d;   and  Evans  for  feloniouily  receiving  the 
fame,  knowing  it  to  be  flolen. 

Aoery  waS  found  guilty  to  the  value  of  lod,  and  was  or- 
dered to  be  tranfportcd  for  feven  years.  Evans  was  li  Ice  wife 
convided  of  receiving  the  goods  knowing  them  to  be  flolen  | 
but  judgment  was  refpited  as  to  him,  upon  ^  doubt  whether 
fentence  of  tranfportation  for  fourteen  years. can  be  given  againft 
him  upon  the  ftatute  of  4  Geo.  I.  r.  1 1 ;  in  regard  that  the  prin-» 
cipal  felon  is  found  guilty  of  petty  larceny  only. 

In  Michaelmas  vacation  following  the  judges  met  at  Ser^ 
jeantS'inn  to  confider  of  this  doubt ;  and  they  agreed,  una  voce^ 
that  no  judgment  can  be  given  againft  Evans  on  this  verdid 
on  the  4  Geo,  I. 

For  though  that  afl  is  exprefs,  that  perfons  conviSlcd  of  buy-' 
Ing  or  receiving  Jiolen  goods^  knowing  them  to  be  Jiolen^  Jhall  be 
tranjforted  for  fourteen  yearsy  yet  flill  it  muft  mean  perfons 
legally  convicted  s  perfons  convicted  as  acceiTaries  after  tlie  hSt 
under  the  flatutes  of  3  {^f  4  ^.  ^  M.  c.  9.  and  5  Ann.  c.  31. 
But  this  man  ought  to  have  been  acquitted,  the  principal 
felon  being  convifted  of  petty  larceny  only;  and  indeed  the  in- 
diriment  againfl  Avery  being  for  petty  larceny,  Evans  ought 
not  to  have  been  put  upon  his  trial;  for  the  a£ls,  which 
make  receivers  of  (lolen  goods    knowingly  acceflaries  to 

the 
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the  fAottfy  mtift  be  underftood  to  make  diem  accelTaries  in 
(I  Hale  6x6.)     foch  cafes  cuily  where  by  law  an  acceflary  may  be;  and  there 

can  be  no  acceiEiry  to  petty  larceny. 

Accordingly,  at  the  next  feffions  Evans  was  difcharged. 

Gaca-fevcr.  At  the  Old-BaiUy  fcffions  in  April  1750,  one  Mr.  Qarke 

was  brought  to  his  trial ;  and  it  being  a  cafe  of  great  ex- 
pe£btion,  the  court  and  all  the  paiTages  to  it  were  extremely 
crowded;  the  weadier  too  was  hotter  than  is  ufual  at  th^ 
time  of  the  year. 

Many  people,  who  were  in  court  at  this  time,  were  fen- 
fibly  afFe6led  with  a  very  noifome  fmell  \  and  it  appeared  ibon 
afterwards,  upon  an  inquiry  ordered  by  the  court  of  aldermen, 
that  the  whole  prtfon  of  Newgate^  and  all  the  paf&ges  leading 
thence  into  the  court,  were  in  a  very  filthy  condition,  and  had 
long  been  fo. 

What  made  thefe  circumflances  to  be  at  all  attended  to 
was,  that  within  a  week,  or  ten  days  at  mofl,  after  the  feiEon, 
many  people,  who  were  prefent  at  Mr.  darkens  trial,  were 
feized  with  a  fever  of  the  malignant  kind ;  and  few  1^0  were 
feized  recovered. 

The  lymptoms  were  much  alike  in  all  the  patients ;  and  in 
lefs  than  fix  weeks  time  the  diflemper  entirely  ceafed. 

It  was  remarked  by  fome,  and  I  mention  it  becaufe  the 
fame  *  remark  hath  formerly  been  made  on  a  like  occafion,  that 
women  were  very  little  afFe<9:ed  \  I  did  not  hear  of  more  than 
one  woman  who  took  the  fever  in  court,  though  doubtlefs 
many  women  were  there. 

It  ought  to  be  remembered,  that,  at  die  time  dus  diiafler 
happened,  there  was  no  ficknefs  in  the  gaol  more  than  is  com- 
mon in  fuch  places.  This  circumflancc,  which  diflinguifheth 
this  from  moft  of  the  cafes  of  the  like  kind  which  we  have 
heard  of,  fuggefleth  a  very  proper  caution ;  not  to  prefume  to9 
far  upon  the  health  of  the  gaolj  barely  becaufe  the  gaol-fever  h 
not  among  the  prifoners.    For  without  doubt,  if  the  points 
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of  ckaidinefi  and  free  air  have  been  greatly  neglc£bd,  die 
putrid  effluvia  "which  die  prifoners  bring  with  diem  in  their 
doatfas  tf£»  efpecially  where  too  many  are  brought  into  a 
crowded  court  togedier,  may  have  £ital  eflFeds  on  people  who 
are  accuftomed  to  breathe  better  air ;  though  the  poor  wretches, 
who  are  in  fome  meafure  habituated  to  the  fumes  of  a  prifon, 
may  not  always  be  fenfible  of  any  great  inconvenience  from 
them. 

The  perfons  of  chief  note  who  were  in  court  at  this 
time  and  died  of  the  fever  were,  Sir  Samuel  Pennant  Lord 
Mayor  for  that  year,  Sir  Thomas  Jbney  one  of  the  juftices  of 
the  Common  Pleas,  Charles  Clarke  efquire  one  of  die  barons 
'  of  the  Exchequer,  and  Sir  Daniel  Lambert  one  of  the  aider* 
men  of  London*  Of  lefs  note,  a  gendeman  of  the  bar,  two  or 
three  ftudents,  one  of  the  under*(heriiFs,  an  officer  of  Lord 
Chief- Juftice  Leey  who  attended  his  Lordihip  in  court  at  that 
dme,  feveral  of  the  jury  on  the  Middlefex  fide,  and  about  forty 
Other  perfons,  whom  bufineis  or  curiolity  had  brought  thither. 

Mr.  Juftice  jibneyy  cf  whom  I  can  fpeak  from  a  long  and  Chanaer  of 
intimate  acquaintance  with  him,  was  a  very  worthy  man,  ^u,/"^'*^ 
learned  in  his  profeffion,  and  of  great  integrity. 

His  zeal  for  the  intereft  of  his  country,  which  he  well  un- 
derflood,  begat  in  him  a  ilrong  and  early  attachment  to  his 
Majefty  and  his  royal  houfe ;  which  was,  if  I  may  be  allowed 
the  expreffion,  his  ruling  pafflon  to  the  day  of  his  death. 

He  was,  through  an  opennefs  of  temper,  or  the  pride  of 
virtue  habitual  to  him,  incapable  of  recommending  himfelf  by 
diat  kind  of  low  affiduous  craft,  by  which  we  have  known 
fome  unworthy  men  make  their  way  to  the  favour  of  the  great. 

However,  his  merit  was  not  overlooked.  He  was  firft 
appointed  attorney-general  of  the  Dutchy  and  one  of  his  Ma* 
jelly's  learned  counfel^  then  fleward  of  the  Palace  Court; 
afterwards  a  baron  of  the  Exchequer ;  and  lafl  of  all,  one  of 
the  juftices  of  the  court  of  Common  Pleas* 

• 

In  his  judicial  capacity  he  conftandy  paid  a  rdigious  re- 
gard to  the  merits  of  die  queftionj  in  the  light  the  cafe 

appeared 
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Appeared   to   him;  and  his  judgment  very   feldom  mifled 
him» 

In  (hort,  when  he  died,  the  world  loft  a  very  valuable  man, 
his.Majefty  an  excellent  fubjed,  and  the  publick  a  jfaithfiil 
able  fervant* 

Nee  nu  meminijfe  pigeUu 

The  Cafe  of  Elizabeth  Meadow, 

A  wofflati  on  A  ''^  Newgate'  feifions  in  yanuary  1750,  prefent  Lord  Chief- 

trial  fcized^^  /A.  Baron  Parker^  Mr.  Juftice  Fofter^  and  Mr.  Jufticc 

labour,  and  ihe  Bircby  Elizabeth  Meadow  was  brought  upon  her  trial  for  fleal-> 

Jury  Jifciiafged.  j^g  out  of  a  dwell  ing-houfe  to  the  value  of  40s  and  upwards. 

While  the  profecutor  was  giving  his  evidence,  it  was  ob- 
ferved,  that  the  prifoner  was  extremely  difcompofed,  frequently 
feinting  and  fcreaming  out  as  in  great  pain ;  and  fome  of  the 
jury  doubting  whether  (he  had  not  the  pains  of  labour  on  her, 
the  court  defired  two  matronlike  women  to  go  to  the  bar  to 
her ;  and  they  defiring  (he  might  be  removed  into  a  private 
room,  it  was'  immediately  ordered,  and  the  women  went  with 
her.  One  of  diem  foon  afterwards  returned,  and  being  fworn 
declared,  that  according  to  the  beft  of  her  judgment,  and  ihe 
had  borne  twelve  children  herfelf,  the  prifoner  had  the  pains 
of  labour  upon  her,  though  much  before  her  time.  The  court 
thereupon  ordered  her  back  to  Newgate^,  and  that  proper  care 
ihould  be  taken  of  her  there;  and  difchargedthe  jury  of  her*. 

John  Nutbrowris  Cafe. 

Burglary.  A  T  the  lame  feifions  yohn  Nuthrown  and  Miles  Nutbrowtt 

Jlx,  were  indi6ted  for  burglary  in  the  dwelling-houfe  of  one 
Mr.  Fakney  at  Hackney^  and  ftealing  divers  goods.  It  appeared 
by  Mr.  Fakney*s  evidence,  that  he  held  this  houfe  for  a  tenn 
of  years  which  is  not  yet  expired,  and  made  ufe  of  it  as  a 
country-houfc  in  the  fummer,  his  chief  refldence  being  in 
London ;  that,  about  the  latter  end  of  the  laft  fummer,  he  re« 


1      I 
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moved  widi  his  whole  family  to  his  houfe  in  the  city^  and 
brought  away  a  confiderable  part  of  his  goods ;  and  that  in 
November  laft  his  houfe  was  broke  open  and  in  part  rifled :  uppn 
which  he  removed  the  remainder  of  his  houfhold-furniture,  ex-* 
cept  a  clock,  and  a  few  old  bedileads,  and  fome  lumber  of 
very  little  value ;  leaving  no  bed  or  kitchen-furniture,  nor  any 
thing  elfe  for  the  accommodation  of  a  family,  Mr.  Fakney 
being  afked  whether  at  the  time  he  fo  disfurnifhed  his  hou^ 
he  had  any  intention  of  returning  to  refide  there  declared,  that 
he  had  not  come  to  any  fettled  refolution  whether  to  return  or 
not ;  but  was  rather  inclined  totally  to  quit  the  houfe,  and  to 
let  It  for  the  remainder  of  his  term, 

The  faS  the  prifoners  were  charged  with  was  fufHciently 
proved ;  and  was  committed  about  midnight  the  firft  of  ^«- 
nuary  laft. 

The  court  was  of  opinion,  that  the  profecutor  having  left 
his  houfe,  and  disfurnifhed  it  in  the  manner  before-mentioned» 
without  any  fettled  refolution  of  returning,  but  rather  inclining 
to  the  contrary,  it  could  not,  under  thefe  circumftaaces,  bcr 
deemed  hh  dwelFrng-houfe  at  the  time  the  b&  was  committed  % 
and  accordingly  dire£ted  the  jury  to  acquit  the  prifoners  of  thff 
burglary ;  which  they  did ;  but  found  them  guilty  of  felony  ii| 
ftealing  the  clock  and  fome  other  fmall  matters  ;  an4  they  WQrs 
ordered  for  tranfportationt 

N.  B.  Where  the  owner  quitteth  the  houfe,  animo  rever^ 
tendi^  it  may  ftlll  be  confidered  as  his  manfion-houfe,  though 
no  perfon  be  left  in  it ;  many  citizens,  and  fome  lawyers,  do  Tq 
from  a  principle  of  good  husbandry  in  the  Summer  or  for  a 
long  vacation.  See  Pop.  42,  52.  4  Co,  40.  and  in  MSS, 
Denton  and  Chappie^  a  cafe  upon  a  burglary  in  the  houfe  of  Mr» 
Nichols  J  Eajier  feffions  10  fF.  III.  But  there  muft  be  an 
intention  of  returning,  otherwife  it  will  not  be  burglaij, 

John  Howard' z  Cafe, 

AT  the  Old  Bailey^  July  3,  1751,  prefent  Lord  Chief-  Lareeofin* 
Baron  Parker^  Mr.  Juftice  Fojler,  and  Mr.  Juftice  Birch^  ToT x  1  w  III. 
John  HovJard  was  indi(aed  on  the  ftatute  for  privately  ftealing  c.  %^9 

good$ 
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goods  At  property  of  MeiH  Fbufyer  and  Co«  in  tie  tvarehu/it 
rfj^hn  toaj.  There  was  another  count  in  the  indidment^ 
chaining  that  the  prifixier  ftole  the  goods  of  JAn  Day  in  hit 
Warchoi^. 

The  cafe  upon  evidence  appeared  to  be,  Aat  yohn  Day 
kept  a  common  warehoufe  by  the  water^fidcj  where  merchants 
did  ufually  lodge  goods  intended  for  exportation,  until  they 
Ihould  have  an  opportunity  of  putting  them  on  board.  The 
goods  in  the  indidment  were  fent  by  Fludyer  and  Co.  to  this 
warehoufC)  in  order  to  be  put  on  board  a  veilel  bound  for 
»  and  were  ftolen  by  the  priibner  in  this  warehoufe* 

The  court  was  of  opinion,  that  this  is  not  a  cafe  within  the 
ftatute  \  for  by  the  word  warehoufes  in  the  ftatute  are  meant,  not 
mere  repoiltories  for  goods,  but  fuch  places  where  merchants  and 
other  traders  keep  their  goods  for  iale  in  the  nature  of  (hops, 
and  whither  cuftomers  go  to  view  them :  and  tliough  the  goods 
in  this  cafe  might  with  propriety  enough  be  laid  to  be  the  goods 
of  John  Dajj  as  they  are  in  the  fecond  count,  fince  he  had  the 
charge  and  pofiefiion  of  them,  wliich  madd  him  aniwerable  to 
his  principals  for  them';  yet  ftill  the  fame  obje<%on  recurreth^ 
his  warehoufe  was  not  a  place  for  iale,  but  merely  fide  cuftody. 

Accordingly,  the  larceny  being  fully  proved,  the  prifoner 
was  by  the  diredion  of  the  court  found  guilty  of  larceny,  to 
the  vaJue  laid  in  the  indictment,  and  acquitted  of  ftealing  pri- 
vately ia  the  warehoufe. 

N,  B.  It  hadi  been  generally  holden,  and  I  think  very  right-^ 
ly,  that  the  meaning  of  this  ad  with  regard  to  fhoplifting 
is,  that  the  goods  6rr.  muft  be  fuch  as  are  ufually  expofed  to 
iale  in  the  (hop,  not  any  other  valuable  thing  which  may  hap* 
pen  to  be  put  there:  and  I  think  the  fame  equitable  con* 
ftru£lion  (hould  take  place  with  regard  to  warehoufes.  The 
goods  (hould  be  fuch  as  are  ufually  expofed  to  falc  in  fuch 
places* 

And  though  coach*houfes  and  ilables,  which  are  likewife 
named  in  the  ad,  are  not  places  for  fale ;  yet  ftill  in  the 
conftru6tion  of  fo  penal  a  law,  I  think  it  will  not  be  amifs 
to  carry  the  (ame  equity  as  far  as  may  be  with  regafd  t» 

them. 
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them.    The  goods  (bould  be  fucb  as  are  ufually  lodged  in    . 
thofe  i^ces. 

But  it  hath  been  very  rightly  hoWen,  that  money  is  not 
vnthin  die  a6l  with  regard  to  any  of  the  places  mentioned  ia  it, 
the  words  being  goodsy  wares  and  tnereharuUzes :  for  although  (Sec  i  P»  Wmfc 
the  word  goods  may  in  a  large  fenfe  take  in  money,  and  often  ,ja.y 
doth,  yet  being  conne6ted  with  wares  and  tmrchandizesy  the 
iafer  conftrudiion  of  fo  penal  a  ftatute  will  be,  to  confine  it  to 
goods  ejufdan  generis^  goods  expofid  tofale  *• 

And  if  it  (hall  appear  on  the  evidence,  as  it  often  doth,  tluit 
thofe  i^ces  were  broke  open  at  the  time  of  the  larceny,  die 
cafe  will  not,  in  my  opinbn,  come  widiin  the  a£L  For  the 
words  are,  if  any  perfon  (hall  privately  fteal,  which  feemeth  to 
exclude  all  cafes,  ifrfiere  any  decree  of  force  is  uied  to  come  at 
the  goods. 

The  Cafe  of  Alexander  Lord  Fttjligo^  In  the 

Houfc  of  Lords. 

BY  an  aft  pafled  in  the  xgth  of  the  King,  reciting,  that  19  G0O.  il. 

Alexander  Lord  Pitjligo^  and  other  perfons  therein  named,  J:*^* 

had  been  in  actual  rebellion,  and  were  fied  from  juftice,  it  is  aasofatcain- 

enaAed,  diat  the  faid  Alexander  Lord  Pitftgo  Vc.  &c.  (hall  ^^*  ^^ 
ftand  attainted  of  high  treafon,  unlefs  they  furrendcr  themfelvee 
to  juftice  on  or  before  the  1 2th  day  of  yufy  1746. 

Lord  Pitfligo  did  not  furrender  in  obedience  to  the  a£l ;  and 
thereupon  his  lands  in  Scotland  were  furveyed  and  fdzed  for 
the  ufe  of  his  Majefty  by  order  of  the  court  of  Exchequer  in 
Sc^kindj  purfuant  to  the  ^A  of  the  20th  of  the  King,  upon  20  Geo«  XI. 
a  preftimpdon  that  he  ftood  attainted  by  the  ad  of  the  I9th%  ^•4i» 
His  Lordfhip,  m  due  time,  purfuant  to  the  laft-mentioned 
ad,  put  in  his  claim  to  the  lands  in  the  court  of  Seifion, 

*  la  like  manner  ruled  upon  the  fame  principle,  at  Matdflc»t^  Ltnt  afiisee 
1752^  in  the  cafe  of  George  Grimes^  indid^ed  on  the  ftatute  24  Geo,  II.  r.  45.  for 
Healing  a  confiderable  fum  of  money  out  of  a  ffatp  in  port ;  though  great  part 
of  ic  coRfifted  in  PortugaJ  money,  not  made  current  by  proclamation  but 
conwoolf  current,  (See  the  cafet  of  MUlS|  Leigb^  6iiy>  and  Morris^  in 
I^eacb  43i  50,  ao8,  368.) 

by 
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fey  the  name  of  Alexander  Lord  Forbes  of  Pitfligo ;  fetting 
forth  that  his  anceftor  was,  by  letters  patent  bearing  date  the 
24th  of  June  1633,  ennobled,  and^  created  a  baron  of  Scotland 
by  the  name,  ftile  and  title  of  Lord  Forbes  of  Pitfligo^  which 
title  is  now  defcended  on  him ;  and  infifted  that  he  is  not  named 
in  the  aft  of  attainder,  and  confequently  doth  not  ftand  at- 
tainted, nor  are  his  lands  fubjeft  to  forfeiture. 

To  this  claim  the  King's  advocate  put  in  an  anfwer,  by 
which  he  admitted  the  patent  of  creation  as  ftated  in  the  claim } 
but  infifted,  that  the  claimant  is  the  perfon  meant  and  fufficiently 
defcribed  by  the  z8l  In  proof  whereof  he  aHedged,  diat  his 
Lordfhip  and  his  anceftors  have  been  moft  commonly  named 
^d  defcribed  by  the  title  of  Lord  Pitjligo  \  particularly  in  a£b 
of  Parliament,  rolls,  and  minutes  of  Parliament,  judicial  pro- 
ceedings and  family  fettlements.  All  which  was  made  out  in 
proof,  or  admitted  by  his  Lordfhip's  counfeL 

The  caufe  coming  on  to  be  heard  in  the  court  of  feffion, 
dieir  Lordihips  pronounced  their  interlocutor,  by  which  they 
find,  that  the  faid  Alexander  Lord  Forbes  of  Pitjligo  is  not  at- 
tainted by  the  a£t  of  the  19th  of  the  King,  and  therefore  fuftain 
his  claim,  and  decree  pofleflion  to  be  delivered  to  him. 

From  this  interlocutor  his  Majefty's  advocate  in  behalf  of 
his  Majefty  appealed  ;  and  the  caufe  came  to  hearing  in  Ja^- 
nuary  lyso. 

The  Lords  fat  feveral  days  upon  it.  The  fefts  ftated  in 
the  cafe  on  either  fide  were  made  out  in  proof,  or  adraitted  at 
the  bar  \  and  a  great  deal  was  faid  by  the  counfel.  on  both  fides 
on  the  doftrine  of  mifiiomer,  improper  addition,  and  the  want 
of  addition,  in  judicial  proceedings ;  and  how  far  defedls  of  that 
kind  may  or  may  not  be  aided.  But  the  true  point  was  thought 
to  lie  in  a  much  narrower  compafs,  viz.  Whether  the  refpon- 
dent  is  the  perfon  named  in  the  zSt  of  the  19th  of  the  King ; 
and  whether  he  be  fufficiently  defcribed  by  the  name  and  title 
of  Alexander  Lord  Pitjligo  ? 

Mr.  Hume  anJ       Jt  was  infifted  on  by  his  Lordfhip's  counfel,  that  though 

the  legiflature  in  defcribing  perfons  or  things  is  not  bound 
by  the  ftrift  rules  of  law,  by  which  all  judicial  proceedings 
are  governed;  yet  in  an  a£t  fo  penal  as  that  which  is  the 
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fubjed  of  the  prefent  queftion,  the  peHbns  v^o  are  th^  objefls 
of  it  ought  to  be  defcribed  by  their  proper  names ;  fo  that  one 
man  msjr  not  fuifer  for  the  z&  or  default  of  another. 

It  is  admitted)  that  the  anceftor  of  this  Lord  was  ennobled 
by  the  name,  ftile  and  title  of  Lord  Forhs  of  Pit/ligo,  and  diat 
this  title  is  defended  on  hinu  This  title  therefore  is  his  pror 
per  legal  name  and  no  odier :  for  titles  of  dignity  have  been 
always  holden  to  be  parcel  of  the  name. 

A  miftake  In  the  chriftian  name  in  an  a&  of  the  like  kind 
hath  been  adjudged  in  the  Houfe  to  be  fatal }  though  every- 
body knew  who  was  intended  by  die  ad,  and  every  part  of  tlie 
defcription  exactly  fuited  that  peiibn,  and  no^bodyelfe. 

It  was  a  cafe  on  the  aiS  of  the  firft  of  the  late  Kingt  which  {>  ^'"^om 
ttiaStcdy  that  if  Major-general  Thomas  Gordm  Laird  of  Achin"  '**' 
Uuk  and  other  perfons  therein  named  fhould  not  furrender  by  ^ 
certain  day,  they  ihould  ftand  attainted.  The  name  of  the 
Major-general,  who  indeed  was  Laird  of  Acbint$uk^  ini  was 
intended  by  the  a£l,  was  Alexander^  and  not  Thomas  :  and  the 
fingle  point  in  judgment  in  the  cafe  was,  Whether  Major* 
general  Alexander  Gordon  Laird  of  AchintouU  was  attainted  by 
ihe  z&. 

The  court  of  feflion  in  Scotland  adjudged  that  he  was  not  i 
and  upon  an  appeal  to  this  houfe  by  the  commiffioners  for  for- 
feited eflates,  the  opinion  of  all  the  judges  was  taken  upon 
Ais  cjueftion  ♦. 

Whether,  if  Major-general  AUxandfr  Gordon  Laird  of  Acbin^ 
toule  had  been  brought  to  the  King's  Bench  bar  and  execution 
prayed  againft  him,  the  court  would  have  awarded  execution  ? 
And  the  judges  having  conferred  together,  the  Lord  Chief- 
Juftice  of  the  court  of  King's  Bench  delivered  their  opinion^ 
that  the  (aid  court  could  not  award  execution  a^ainft  Alexan^ 
dtr ;  becaufe  in  awarding  execution  they  mufl  purfue  the  a£l 
of  Parliament  oq  which  the  judgment  is  founded.  And  there- 
upon the  decree  pf  the  court  of  feflion  w^s  affirmed. 


»     ■«  T- 


^  The  qucflion  and  anfvrer  of  the  judges  slfc  here  copied  from  the  journal. 
Mr.  Vur  Pn/Mams's  report  of  the  judges'  anCwer  is  not  correct.  He  is  roif- 
ttken  too  in  faying  that  it  was  an  appeal  from  a  judgment  of  the  commilfionert 
for  forfeited  eftates.  It  was  an  appeal  from  a  decree  of  the  court  of  feiiion 
(rounded  on  the  adl  5  G<fc  I.  c,  ai./.  7,  S. 

F  The 
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The  like  judgment  was  (bon  afterwards  given  by  die  Houfil 
In  the  cafe  of  Patrick  Farquarfon^  who  was  intended  to  be  at- 
tainted by  the  fame  ?jSt^  but  was  therein  by  miilake  calle4 
AUxandir  Farquarfon, 

A  miftake  in  an  a£l  of  attainder  with  regard  to  a  nam^  of 
dignity,  which  is  the  prefent  cafe,  hath  been  likewife  holden 
to  be  fatal.  It  was  in  the  cafe  of  Tbcmas  Ormondy  who  being 
no  knight,  was  attainted  by  d£k  of  Parliament  by  the  name  of 
Thomas  Ormond  knight ;  and  it  was  holden,  that  he  loft  nothing 
by  the  attainder,  and  that  the  zSt  as  to  him  was  void:  for» 
faith  the  book,  it  cannot  be  intended  that  he  was  the  perfon 
attainted,  fmce  the  word  knight  is  part  of  the  name;  and 
Thomas  Ormond  could  well  fay,  that  there  is  no  fuch  perfon  as 
Thomas  Ormond  knight^  in  rcrum  natura  ♦. 

Had  the  refpondent  been  taken  after  the  time  limited  for  his 
furrender,  he  could  not  have  pleaded  any  thing  in  bar  of  exe- 
cution befldes  a  miihomer,  which  he  could  have  verified  by 
his  patent  of  creation ;  and  in  that  cafe  execution  could  not 
have  been  awarded  againfl  him ;  confequently  he  ought  now 
to  have  the  benefit  of  the  fame  plea. 

Or  had  he  been  pardoned  by  the  name  of  Lord  PitJKgo^ 
and  afterwards  indidcd  by  the  name  of  Lord  Forbes  of  PitJHgo^ 
that  pardon  would  not  have  availed  him ;  and  it  would  lound 
extremely  harfh  to  fay,  that  an  a£t  of  attainder  fhall  receive  a 
more  liberal  conflrudtion  than  a  charter  of  pardon ;  or  that 
the  fame  defignation  of  the  perfon  fball  in  one  cafe  be  fufficient 
to  deftroy  him,  which  in  another  would  not  be  fufficient  to 
lave  him. 

The  counfel  for  the  crown  infifled,  that  the  whole  is  redu- 
cible to  two  queflions ;  Whether  the  refpondent  is  the  per- 
fon intindid  to  be  attainted?  And  if  fo,  Whether  he  is  defcribed 
with  fufficient  certainty? 


Cotton*s  Re- 
cords 670*  671. 
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^  Ic  was  obfenred  by  the  foltcicor-genenly  that  there  is  no  original  report 
of  this  cafe  extant :  it  is  cired  in  the  Year-book  by  one  of  th«  judges  in  his 
argument  on  another  cafe  ;  and  there  is  room  to  doubt  whether  it  did  ever 
really  come  in  judgment,  or  was  not  rather  a  cafe  put  by  the  judge  by  way  of 
iUnitration;  for  Thomas  OrmotiH  knight  was  attainted  by  a6t  of  Patiiament  in 
the  ift  of  Edw,  IV.  and  in  the  lath  olEdw,  IV.  the  attainder  was  reverfed  bf 
Parliament ;  fo  that  probably  tlie  cafe  never  came  in  judgment  lelfewhere* 
However,  as  the  other  judges  admitted  the  cafe  to  be  good  Uw»  the  book  is  an 
authority  to  the  purpofe  for  which  it  was  cited  by  the  coimiel  for  the  re* 
ipondent. 

•  The 
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The  legtflature  is  not  confined  to  suiy  precife  forms  of  ex- 
preffion ;  if  their  meaning  appeveth  with  fufficient  certainty^ 
tfaaty  and  diat  alone^  is  the  true  rule  of  conftrw^on  in  aU 
cafes  "vriiatfoever. 

With  regard  to  a6h  of  attainder,  and  a6h  of  the  like  kind 
Willi  that  which  is  the  fubje£l  of  the  prefent  debate;  much 
greater  latitude  hath  in  all  ages  been  taken  in  describing  tl;id 
perfbns  intended,  than  is  complained  of  in  the  prefent  cafe ; 
and  jct  thofe  ads  have  had  their  fiill  eife^  on  the  perfons  and 
eftates  of  thofe  who  have  been  the  objedls  of  them:  but  if  the 
preient  objedlion  fhould  prevail,  thofe  attainders,  and  all  pur-> 
chafes  made  under  them  would  be  (haken  at  once» 

In  the  aS  for  the  attainder  of  Queen  Katharine  Howard  S3  W*  Vllt 
and  her  accopiplices,  the  hidy  Rachfordy  who  was  the  widow 
pf  die  Vifcount  Rocbfordj  who  had  been  formerly  attainted  and 
had  Aiffisred  for  high  treaibn,  is  frequently  named,  fbmetimes 
by  the  ftile  of  the  Lady  Jant  Rochford^  at  other  times  by  the 
title  of  Jane  Lady  Rochford^  and  is  attainted.  Neither  of  thefe 
titles  was  in  ftri£bie(s  due  to  her ;  and  yet  by  both,  diiFerent 
as  they  are,  ihe  is  deicribed  in  the  a£l. 

In  ttie  (ame  a£^  the  Lord  William  Howard^  who  was  one 
of  the  fons  of  the  Duke  of  Norfolij  and  the  Lady  Katharine^ 
Hmaard  his  wife,  are  attainted  of  mifprifion  of  treaibn,  by  no 
other  deicription  than  Lord  William's  courtefy  tide. 

In  Ac  adk  of  Oblivion,  Sir  Hardrefs  Waller^  Sir  Mchad  "^ar.  II. 
Livsjy^y  Sir  James  Harrington^  Sir  Henry  Mildmajy  Sir  Arthur  ^'  ^] 
HaJUrigy  and  Sir  Henry  Fane^  among  others,  are  excqited, 
widiout  any  i!5rt  erf*  notice  whether  they  were  knights  or  ba«i 
nmets,  or  of  what  order  of  knighthood  they  were. 

By  an  a&  of  the  fame  fefEon,  Sir  Michael  Livefy^  by  the  C.  ^o» 
fime  genera]  uncertain  defignation,  is,  among  others,  attainted 
rf  hig^  trcafon ;  and  his  eftate  and  die  eftate  of  Sir  Hardrefs 
Walliry  by  the  fame  uncertain  defcripdon  of  their  perfons,  are 
veiled  in  the  King  without  office. 

By  an  a£l  in  the  sxtrx  feffion  die  real  and  perfonal  eflates  of  13  Car.  Ii. 
Sir  John  Danversy  Sir  John  Bouehiery  Sir  Henry  Mldm^yy  ^'  »S-^-*- 
Sir  Jamis  Harrington^  and  Sir  Arthur  Hajlerigy  among  others. 

Fa  by 
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by  the  fame  general  uncertain  defignation  of  their  perfom,  are 
vefted  in  the  crown  without  office. 

S.  4. 5*  And  by  the  6me  aft  Sir  Henry  Mldmay  and  Sir  Jamts  Har* 

rtngton^  among  others,  by  the  fame  uncertain  defcription,  are 
degraded,  and  ordered  to  be  drawn  upon  Hedges  through  the 
ftreets  of  London  to  Tyburn  with  ropes  about  their  necks,  and 
afterwards  to  be  imprifoned  for  life. 

S  W.  UL  c.  5.       By  an  ad  paffed  foon  after  the  afiaffination-plot,  —  Johnfon 

alias  Harrifony Durant  alias  Durance^  —  Bytrly^  ■ 

Plowdeny  and  —  Hungate  (blanks,  being  left  for  their  chrif-- 
tian  names)  are  among  others  required,  as  in  the  prefent  cafe, 
to  furrender  by  a  day  therein  named,  and  in  default  thereof  are 
attainted  of  high  trealbn* 

iGeo.I.c»4s.        By  an  z8t  in  the  time  of  the  late  King  made  upon  the  like 

occaflon  with  the  prefent  aft,  Sir  David  Treplandy  Sir  Hugh 
Paterfon^  Sir  Donald  Macdonald^  Sir  John  Prefton^  and  Sir  John 
Mackenzie^  without  notice  whether  knights  or  baronets  or  of 

^  what  order  of  knighthood,  are  among  others  required,  as  in 

die  prefent  cafe,  to  furrender  by  a  day  therein  named,  and  in 
de£iult  thereof  are  attainted  of  high  treafon. 

By  theie  inftances  it  appeareth  to  a  demonftration,  diat  the 
legiflature  never  thought  itlelf  confined  to  die  ftriA  rules  of 
law  in  defcribing  perfons  whom  it  made  the  objeds  of  punifh- 
ment.  It  was  fufficient,  that  the  terms  made  ufe  of  were 
defcriptive  of  the  perfens  intended  to  be  puni(hed.  It  never 
was  doubted  whether  the  regicides,  who  are  attainted  or  other- 
wife  fubjefled  to  pains  and  penaldes  by  the  a£b  juft  now  dted,  • 
were  properly  defcribed  \  or  whether  dieir  eftates  vefted  in  the 
crown,  though  the  vtry  fame  objedion  might  have  been  made, 
in  their  cafes  as  in  the  prefent,  that  their  full  title  of  dignity  was 
not  fet  forth.  It  is  plain  they  were  men  of  fome  digriity,  knights 
or  baronets ;  and  it  muft  be  admitted,  that  all  tides  cf  dignity, 
the  loweft  as  well  as  the  higheft,  are  parcel  of  the  name,  and 
that  in  all  judicial  proceedings  the  omiffion  of  even  the  loweft 
dignity  would  be  iatal.  The  fame  may  be  faid  with  regard  to 
thofe  who  were  attainted  by  the  a£t  of  the  firft  of  the  late 

King. 

And 
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And  widi  regard  to  dioie  concerned  in  the  aflaffination-ploti 
thejr  are  defcribed  nlerdy  by  their  fumames ;  and  yet  that  de« 
icripdon  was  thought  fufficioit  to  reach  them. 

Thefe  were  all  in  ftri£bieis  of  law  incompliete  defcripdons 
of  the  peribns>  yet  they  were  never  faid  to  be  infufScient  in 
the  cafe  of  a  Parliamentary  attainder.  And  what  is  there  in 
die  prefent  cafe  diat  diftinguifheth  it  from  thofe  1  Let  it  be 
admitted  for  argument's  lake  that  Lord  PitJK^o  is  imperfedUy 
defcribed)  that  his  full  title  of  creation  is  not  fet  fordi  in  the 
ad ;  but  let  It  be  admitted  too  that  he  is  defcribed  by  his  chrif* 
tian  name,  by  his  dignity  (Lord)  and  by  his  Barony ;  by  the 
title  by  which  he  is  moft  commonly  known,  by  which  his  «n« 
ceftors  were  frequendy  named  in  z&s  of  Parltamenti  in  the 
rolls  of  Parliament,  in  their  family  fetdements,  and  in  judicial 
proceedings ;  and  which  he  hath  ufed  in  deeds  executed  by 
himfdf)  and  in  his  own  letters^  fome  of  which  have  been  read  s 
let  thb  be  admitted,  we  have  it  all  in  proof,  and  then  let  aiqr 
man  find  out  the  leaft  diftindion  in  fiivour  of  his  Lordihip  be* 
tween  tfaofe  cafes  and  the  prefent,  if  he  can. 

Three  cafes  have  been  cited  by  the  counfel  on  theotber  fid^ 
thofe  of  AUxaniir  Gordon^  Patrick  Farquarfm  and  Tbcmas 
Omwidy  and  one  anfwer  will  go  to  all  of  them.  Hiey  do  not 
reach  the  prefent  cafe.  The  prefent  queftion  is  upoo  an  fVi« 
cmtpUti  defcripdon  of  the  peribn,  but  a  defeription  not  rtpugnant 
f9  tmih/f  thofe  defcripdons  were  abfiJutely  £Ufe ;  they  could 
not  with  any  fliadow  of  truth  be  applied  to  the  peribns  fuppc^ 
to  be  intended.  This  diftinddon  between  incomplete  and  fidie 
defcripdons  is  implied  in  the  anfwer  of  the  judg^  in  G^Jm*9 
cafe ;  ^  In  awarding  execudon  we  muft  purfue  the  aA  of  par« 
*^  liament  on  which  the  judgment  is  founded  s"  in  other  words» 
we  cannot  go  contrary  to  the  ai^  we  cannot  award  execution 
zpaxA  jffexoHderj  on  a  judgment  againft  Tbmas ;  for  the  law 
will  not  intend  diat  AUxatuUr  and  Th9mas  are  the  &me  perfao^ 
and  we  muft  judicially  take  notice  of  legal  intendments. 

So  m  the  cafe  of  Tbrnnas  Ornmndy  by  intendment  of  law 
Thmnas  Ormmd  kni^t,  and  n$mas  Ormnd  yeoman,  are  two 
difoent  peribns;  for  knight  being  a  tide  of  dignity  is  parcel 

F  3  tf 
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of  the  name :  they  are  in  legal  eftimation  as  difierent  perfims  at 
men  beaiing  two  different  chriftian  names. 

It  hath  been  iaid,  diat  Lord  PitJIigo,  were  he  to  be  taktn, 
might  plead  his  miihomer  in  bar  of  execution.  That  is  abfo- 
lutely  denied.  He  could  not  plead  a  miihomer :  he  could  plead 
no  other  plea  than  what  all  people  in  the  like  circumftances 
muft  plead,  which  is,  *  that  be  is  not  the  perjen  named  in 
the  aH :  that  is  the  only  ifllie  upon  which  he  could  put  his 
cafe :  on  that  ifllie,  which  is  a  mere  matter  of  iaA,  he  muft 
ftand  or  fall;  and  upon  that  iffue  we  fubmit  the  pre(ent 
cafe. 

.  It  hath  likewife  been  f»d,  that  were  he  to  be  pardoned  by  the 
name  of  Lord  PitJUgOj  and  afterwards  indited  by  the  name  of 
Lord  Feries  of  Pitflige^  fuch  a  pardon  would  not  avail  him. 
•That  likewife  is  denied.  He  would  be  intitled  to  die  &11  be- 
nefit of  the  pardon  ple^ng  it  with  a  proper  averment,  that 
•jBexander  Lord  Forbes  of  Pitflige  named  in  the  indidment^ 
and  Akxemder  Lord  Pitfigo  named  in  the  pardon,  is  one  and 
the  fame  perfon ;  for  there  would  be  nothing  in  this  averment 
contrary  to  the  intendment  of  law,  as  poi&bly  in  the  cafe  of 
different  chriftian  names  there  might. 

The  counfel  having  concluded,  their  Lordihipi  jMit  the 
following  queftion  to  the  judges,  and  adjourned  to  the  next 
day. 

The  great-grandfiithcr  of  die  refpondent  being  by  letters 
patent  under  the  great  feal  of  Scotland  in  the  year  1633  created 
k  peer  of  Scotland  by  the  tide  of  Lord  Forbes  of  Pitjligo^  and 
the  reipondent  and  his  anceftors  claiming  under  die  £iid  letters 
patent  havihg  commonly  ufed  and  fubfcribed  tfaemfelves  t6 
deeds  ahd  other  inftruments^  fometimes  by  the  name  or  ftile  of 
iVfor  t)f  PitJTtgo^  and  fometimes  PhJIigOj  and  having  been 
tommdidy  deferibed  and  known  in  legal  proceedings  and  other- 
wife,  as  wcH  by  the  name  or  ftile  of  Lord  Pitjligo  as  of  Lord 
Forbes  of  Pitjligo^  and  the  fiud  refpondent  and  his  ancef- 
tors having  been  always  entered  in  die  roQs  of  die  Parila- 
pient  of  Scotland  (except  in  one  private  aft  of  ratificatioil 


^  See  the  record  in  tbo  cafo  oC  B^kJUad,  Okty  and  Carha,  dCcd  in  Dr.  Cm^ 

paffed 
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pafled  in  1681)  by  the  name  or  ftile  of  Lord  Pitpgo\  and  it 
not  being  proved  or  alledged-in  this  caufe,  that  any  other  perfon 
befides  dbe  relpondent  was  at  or  before  die  paffing  of  die  ad 
of  parliament  herein  after  mentioned  called  or  known  by  tbo 
name  or  tide  of  Lord  Pitfligo ;  and  the  refpondent  not  having 
llirrendered  himfelf  to  juftice  on  or  before  the  day  fpecified  in  the 
ad  of  the  nineteenth  year  of  hisMajefty's  reign  for  attainting 
AUxander  earl  of  KeUit  and  others  therein  named  of  high  trea- 
fon ;  whether  the  refpondent  is  by  virtue  of  the  (aid  ad  attainted 
of  high  treafon  by  the  name  or  tide  of  Akxanitr  Lord  Piu 

figtf 

The  judged  upon  cotiference  imong  themfelves  agreed,  that 
fuppofing  the  refpondent  to  be  the  perfon  intended  and  niamed 
in  die  ad,  he  is  fufficiendy  deforibed  by  the  tide  of  Lord 
Pitfligo  I  lince  that  deforipdon,  though  incomplete  in  point 
of  ftrid  form,  is  not  repugnant  to  truth ;  which  diiFereth  this 
from  die  cafes  of  Gcrddft^  Farquarfin  and  Ormond\  and 
bringedi  it  within  the  rule  upon  which  alone  many  of  the  a£b 
of  attainder  cited  by  the  counfel  for  the  crown,  efpecially  thofe 
fince  the  reftoradoii,  can  be  fupported  ^. 

Bat  left,  by  giving  a  categorical  anfwer  to  the  queftion  as 
ftated,  they  might  be  thought  to  give  an  opinion  on  a  matter  of 
faSt  as  well  as  on  the  point  of  law  (which  they  will  always 
avoid)  it  was  agreed,  that  my  Lord  Chief- Juftice  in  delivering 
die  ppinion  of  the  judges  fliould  acquaint  their  lordftiips,  that 
&eju(%esdo  not  preiume  to  give  any  opinion  whether  the 
reipondent  is  the  perfon  named  in  the  ad,  that  being  a  matter 
of  fad  of  which  their  Lordftiips  are  now  the  proper  judges, 
and  in  a  proceeding  in  Weflnnnfter-hall  it  would  be  the  pro- 
vince of  a  jury;  but  if  their  Lordftiips  are  iadsiied,  that  the  re- 
fpondent is  the  perfon .  named  in  the  ad,  the  judges  are  of 
opinion  that  he  is  fufficiendy  deforibed  and  well  attsiimed 
by  it. 

Accordingly  the  next  day  my  Lord  Chief- Juftice  delivered 
ffie  opinion  oFdie  juices  to  the  eiFed  above  mentioned. 

*  lo  the  proeeedinBi  againft  the  Earl  of  March,  upon  which  be  was  «t* 
taiate^  in  the  4tb  of  Etht.  111.  he  itftiM  throv|h9QC  the  ttcoedf  Jtogtr  4t 

F4  UA 
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Lord  Chancellor  fpake  largdy,  declaring  his  iConCurrenoe 
with  the  opinion  of  the  judges  in  point  of  law ;  and  die 
houfe  unammoufly  revcried  the  interlocutor  and  difinifled  the 
claim*. 

The  Cafe  of  yobn  Drummond  Efqr.  commonly 
called  Lord  John  Drummondy  in  the  Houfe 
of  Lords. 

Forfeiture  for  ti  hkx^  o  t       t  %  ir^  t»i. 

Iiijh  tr«a.on.      TAMES  Lord  Drummondy  commonly  called  Duke  of  Perth^ 
J  being  feized  in  fee  of  the  lands  and  earldom  of  Pertby  by 
deed  of  fettlement  dated  the  i6th  day  of  June  1743^  granted, 
fold  and  difpofed  of  his  iaid  eftate  to  Thomas  Drummond  of 
Lesgtkalmond  efqr.  and  his  heirs,  but  redeemable  in  manner 
herein  after  mentioned,  upon  truft  for  the  payment  of  all  his 
the  (aid  Jameses  debts,  and  fubjed  to  his  debts  and  to  fome 
prior  charges  then  fubfifting,  upon  truft  to  pay  to  the  faid 
yanus  daring  his  life  an  annuity  of  two  hundred  pounds  fter- 
ling ;  and  after  his  deceafe  upon  the  like  truft  for  his  brother  the 
faid  John  Drummond  during  his  life :  and  upon  fardicr  truft 
to  convey  the  premifes,  fubjefl  to  his  debts  and  the  faid  an- 
nuities, to  John  Drummond  uncle  to  the  grantor  in  tail  gene- 
ral, remainder  to  his  lifter  Alary  Drummond  in  tail  general, 
remainder  to  the  truftee  himfelf  in  taH  general^  remainder  to 
die  right  heirs  of  the  grantor. 

And  upon  farther  truft  to  pay  to  fuch  wife  as  the  grantor 
fliould  marry,  during  her  life,  an  annuity  of  10,000  marks 
Scois^  for  the  feparate  uie  of  fuch  wife ;  and  not  to  be  fubjc<^ 
to  the  grantor^sywj  mariti. 

Then  followedi  the  power  of  redemption  to  vrhieh  the 
whole  difpofition  is  made  fubjefi^  viz.  diat  after  payment  of 
the  debts  of  the  grantor^  the  premiies  ihould  be  redeemable 
from  the  (aid  truftee,  and  from  the  faid  John  Drummond  the 
uncle>  and  the  (aid  Aiary  Drummondy  and  the  heirs  of  their 

*  Tbe  ivhole  anfwer  of  the  judges  as  it  (landeth  on  the  Lords'  Journal  is  : 
«*  That  the  refpondent  is  fully  and  elTedhially  atuinted  by  the  a6l  of  the  i9ch 
'<  of  the  Kiag  by  the  name  or  title  of  AUxantUr  Lord  Piijtigo"  But  the  Lord 
Chief- JuftJce  did  deliver  the  •pinioQ  with  the  cautton  and  referve  touching 
tbe  fa£t  of  the  identity  nf  the  perfon,  as  ibove  reported,  chough  the  Journal 
is  filent  as  to  that  matter,  the  opiaioii  delivered  in  writing  not  being  fuffici- 
ently'expUdt  in  thatrefpc^ 

bodies 


THEREPORT.  89 

re^[ie&ively,  by  the  heirs  of  the  body,  male  dr  female,  of 
the  £dd  giantor,  and,  (ailing  fuch  heirs,  by  the  heirs  of  the 
body,  male  or  femide,  of  the  (aid  John  Drummmdhis  brother, 
on  payment  of  200 /•  fterling  to  the  truftee,  his  heirs  and 
affigns,  at  the  market-^crofe  of  Edinburgh ,  or  in  dieir  ab« 
fence  to  the  provoft,  or  any  of  the  bailiffs,  dean  of  GiUj  or 
treafurer  of  Edinburgh, 

At  the  time  this  deed  was  executed  Janus  Lord  Drunmund 
the  grantor  had  entered  into  the  treafonable  engagements  with 
the  pretender,  of  which  fome  account  is  given  by  Mr.  Murray 
in  the  trial  of  Lord  Lwat\  and  his  brother  the  (aid  John 
Drwmnmd  was  a  captain  In  the  French  fervice ;  and  both  the 
brothers  afterwards  engaged  in  the  rebellion  of  I745« 

fames  Lord  Drummond  the  grantor,  notwithftanding  the 
^fpofition  of  die  efhtte,  continued  in  pofTeffion  and  received 
the  rents  and  profits  to  the  day  of  his  death;  and  Thomas  Drum^ 
mond  the  truftee  knew  nothing:  of  thb  deed  at  the  time  it 
was  exeoited,  never  had  the  pofTeffion  of  it,  nor  fo  nuich  as 
(aw  it. 

• 

.   By  the  aA  of  the  nineteenth  of  the  King  reciting,  that  the  »9  C-  ^^  c**»- 

£dd  fames  Drummond  and  fobn  Drummond  his  brother  and 

other  perfons  therein  named  did  on  or  before  the  iStb  ^  April 

1746  levy  war  againfl  the  King  and  were  fled  from  juftice,  it  is 

ena&cd.  That  if  the  (aid  Jatnes  Drummond  and  John  Drum^ 

moad  &f .  ihall  not  render  themfelves  to  juftice  on  or  before  the 

lath  cfjuly  ij^y  they  {hzSlJrom  and  ajier  the  iSth  of  April 

1746  ftand  and  be  adjudged  attainted  of  high  treafon  to  all  in*  . 

tents  and  purpofcs  whatfoever  i  and  (hall  fufFer  and  forfeit  as 

perfons  attainted  of  high  treafon  by  the  laws  of  the  land  ought 

to  fufFer  and  forfeit 

fames  Lord  Drummond  died  on  the  nth  of  May  1746  in 
his  paflfage  to  France  after  the  a&on  at  Culloden-,  and  the  faid 
fohn  his  brother  and  preiiimptive  heir  did  not  furrender  pur- 
luant  to  the  aft,  and  fo  became  attainted  j  and  the  court  of 
Exchequer  in  Scotland^  purfuant  to  the  a^l  of  the  20th  of  the  ^^  ^*  ^^'  ^  4'« 
King,  caufed  the  eflate  comprized  in  the  fetdement  to  be  fcized 
and  (urveycd  for  his  Majefty'g  benefit^  as  being  forfeited  by 
[^  that  attainder 

Thomas 
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Th&mas  Drumffiondy  the  truflee  named  in  the  fettlement  <^ 
the  i6di  ofjum  17439  put  in  his  claim  to  this  eftate  in  due 
dm^  in  the  court  of  feffion  in  Scotland,  purfiiant  to  the  laft- 
ip^tioned  ftatuce^  and  founded  his  claim  on  diat  fetd^ment  i 
.  alledging  that  the  faid  John  Drummand  wat  never  feized  of^ 
nor  iriterefted  in  the  faid  eftate,  but  that  the  claimant  had  right 
thereto  by  virtue  of  the  faid  fettlement. 

To  this  claim  his  Majeftjr's  advocate,  on  behalf  of  his  tAat* 
jefty,  put  in  an  anfwer,  infifting  on  his  Majefty's  right 
grounded  on  the  attainder  and  the  forfeiture  ofJohnDrumnmndi 
and  the  caufe  coming  to  hearing  before  the  court  of  feffion, 
tiiat  court  found  that  the  (aid  John  Drummond  was  upon  the 
eleventh  of  Mdy  17^6,  when  the  faid  Janus  his  elder  brother 
died,  capable  to  take  by  defcent  from  his  (aid  elder  brother; 
and  that  the  eftate  in  queftion  did  then  deicend  to  the  faid  John 
his  brother,  and  was  forfeitable  and  forfeited  by  his  treaibn  and 
attainder ;  and  that  die  faid  truft*difpo(idon  to  the  claimant 
is  not  fufficient  to  exclude  die  forfeiture  of  the  (aid  John 
Drummond;  and  thereupon  di(hii{r6d  the  claim. 

From  this  decree  die  truftee  Thomas  Dnmmwid  zppesltdi 
and  the  caufe  came  to  hearing  in  Jpril  I75i. 

Two  queftibns  were  made  in  this  cale ;  firft.  Whether  by 
the  laws  of  Scotland  the  fetdement  of  the  fixteenth  tyf  June 
1743  was  void,  as  having  never  been  delivered  to  the  grantee 
or  any  perfon  on  his  bdudf,  but  remaining  always  in  die  pof- 
fe(fion  or  power  of  the  grantor  ? 

BTr.  Hum*  and       This  point  was  not  gready  laboured  by  the  counfel  for  die 
Kr.  Vorke.        appellant ;  and  as  what  wais  faid  upon  it  on  either  fide  was 

grounded  on  the  laws  of  Scotland^  by  ^ich  the  validity  of  all 
Scotch  fetdements  muft  be  determined,  and  which  I  do  not  un« 
derftand,  I  will  not  take  upon  me  to  report  the  arguments  oa 
that  point. 

The  fecond  queftion  was,  fuppofmg  die  fettlement  to  be 
void,  and  that  Jantes  Lord  Drummond  died  feized  in  fee,  Whe* 
dier  his  brother  die  £ud  yohn  Drummond  did  take  by  defcent 
any  eitate'  in  die  prcmifes  which  was  forfeitable  by  his  at* 
taindcr? 

7^ 
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The  cottiiTel  for  the  appeUant  argued,  that  he  did  not;  that 
he  was  incapable  of  it ;  he  had  no  heritable  Uood  in  him  on 
die  derendi  of  May  1746,  the  day  his  brother  died;  for,  not 
having  furrendered  purfuant  to  the  a&  which  attainteth  him,  he 
is  now  to  be  conlldered  as  a  perfon  attainted  from  the  eighteenth 
9f  ApfilpreeeeSng^ 

If  he  had  been  adually  attainted  before  die  deaith  of  his 
brodier,  he  could  not  have  taken  hy  defcent ;  the  land  muft 
have  efcheated.  Lord  Chief- Juftice  Coke  is  foil  to  this  point}  i  Inft.  13* a. 
^  The  fadier  is  feieed  of  land  in  fee  holden  of  f.  Sj  the  fon  is 
^  attainted  of  high  treafon,  the  father  diedi,  the  land  (hall  efcheat 
« to  y.  S.  propter  defeSfum  funguinis^  for  that  the  fedicr  died 
^  without  heir :  and  the  King  cannot  have  the  land,  becaWe 
^  the  fon  never  had  any  thing  to  forfeit.'* 

Lord  Chief- Juftice  Hale  putteth  a  ftronger  cafe  on  the  hxtih  ,  Hal©  354. 
principle ;  « If  there  be  a  father  and  two  fons,-Hand  the  eMer 
^  fon  attaint  furvive  the  father  but  a  day,  and  die  witftout  iflue^ 
^  the  fecond  fon  cannot  inherit,  but  the  land  {hall  efcheat  prh 
^  defe£!u  haredis  j"  and  if  in  the  prefent  cafe  the  land  efcheated, 
the  whole  proceeding  in  the  Court  of  Exchequer  in  Scotland^ 
of  which  the  appellant  complaineth,  is  void ;  it  is  coram  nom 
judice ;  for  that  court  hath  no  jurifdidion  touching  efcheats^ 
which  by  the  law  of  Scotland  are  cognizable  only  in  the  court 
cf  lefion. 

It  muft  be  admitted,  diat  the  attainder  of  John  Drumiond 
was  not  complete  till  after  the  I2th  of  July  \  but  being  then 
completed,  we  fay  the  ftatute  exprefsly  carrieth  it  back  to 
the  eighteenth  of  April  preceeding,  to  all  intents  and  purpofes 
iXfbatJoever. 

And  if  he  had  been  pofTefTed  qf  any  other  eftate,  and  between 
die  eighteenth  of  April  and  the  twelfth  of  July  had  made  a 
fetdement  of  it  upon  the  moft  favoured  conliderations,  for 
payment  of  his  debts,  or  in  confideradon  of  marriage;,  or  had 
fold  it  for  a  valuable  confideradon  adually  paid,  his  attainder 
would  have  over-reached  this  fetdement  or  fale.  He  would 
have  been  confidered  by  virtue  of  this  retrofpe£dv<e  claiife  as 
%  man  difabled  and  undier  an  attainder  at  the  time  the  fale  or 
letdemcot  was  made.    And  fliall  he  now  be  confidered  as 

aperfoo. 
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t  peHbn  under  an  attainder  to  one  purpofe  alone,  and  not  t6  aQ 
other  purpoks  I 

We  are  not  now  in  the  cafe  of  an  attainder  in  the  ordinary 
courfe  of  juftice  i  in  thofc  cafeS)  it  is  true,  I  no  corruption  of 
blood  is  wrought  till  an  afhial  attainder,  though  upon  an  at* 
tainder  the  forfeiture  hath  relation  to  the  time  of  the  treafon 
committed ;  which  relation  is  a  mere  fiStion  of  law,  introduced 
for  the  purpofe  of  over-reaching  me(he  incumbrances :  but  wc 
are  in  the  cafe  of  a  parliaments^y  adjudication ;  the  legiflature 
hath  pronounced  judgment  of  attainder  upon  ychn  Drummmd 
and  others ;  and  in  pronouncing  that  judgment  hath  deter- 
mined the  time  from  which  it  (hall  operate  to  every  intent. 

Mr.  Aftrnney        The  couniel  for  the  crown  infifted,  that  on  the  eleventh  of 
and  the  Lord      j^^  iT\(>y  when  Jams  Lord  Drummnd  died,  John  Drttm^ 

mend  was  capable  of  taking  the  lands  in  queftion  by  defcent, 
and  remained  fo  till  after  the  12th  of  July  :  that  during  all  that 
interval,  the  eftate  vefted  in  him,  for  it  muft  veft  fomevAere 
on  the  death  of  James ;  and  in  the  crown  it  could  not  veft  by 
cfcheat,  while  there  was  an  heii^  in  being  capable  of  inheriting : 
and  confequently  John  being  feized  at  the  time  of  his  attainder^ 
the  lands  became  forfeited,  and  are  now  vefted  in  the  crown  by 
the  exprels  provifion  of  the  a£l  of  the  20th  of  the  King« 

This  cannot  be  denied  upon  a  fuppofition  that  J§hM  Drwrh- 
mond  took  by  dcfcent  from  his  brodier ;  and  therefore  it  is  fiud, 
that  he  was  not  capable  of  inheriting  \  that  he  muft  be  con- 
iidered,  by  virtue  of  the  retro(pe£live  claufe,  as  under  an  at- 
tainder from  the  i8th  of  ^nVpreceeding  his  brother's  death. 

This  will  receive  a  very  fhort  anfwer.  A£ts  of  parlia- 
ment, like  wills,  are  to  be  conftrued  according  to  the  plain 
obvious  intent  of  the  makers ;  the  intent  of  the  retrospec- 
tive claufe  was  to  determine  the  time  to  which  the  forfeiture 
fhould  relate,  in  order  to  prote^  the  title  of  the  crown  again/l 
all  Incumbrances fubfequent  to  that  time;  this  was  clearly  the 
point,  and  the  only  point  the  legiflature  had  in  view :  to  ima- 
gine that  the  legiflature  intended  to  defeat  the  title  of  the 
crown  upon  the  contingency  which  hath  happened  in  die 
prefent  caife,   (and  it  might  have  happened    in  die    cafe 

of 
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cf  every  man  attainted  by  the  a£l,}  would  be  to  fuppofe,  that  it 
intended  to  defeat  and  to  prote«St  the  title  of  the  crown  upon 
different  contingencies)  by  one  and  the  Cunt  provifion  in 
the  a£t :  this  is  too  abfurd  to  be  imagined ;  and  dierefore  the 
conftrudion  contended  for,  grounded  on  die  general  words,  ta 
all  intents  and  purpifes  tubatfoevery  cannot  be  fupported  by  any 
rule  of  confiru<^on. 

4 

For  it  is  a  known  rule  in  law,  that  general  words  in  an  a£l  of 
parliament  are  not  to  be  carried  beyond  the  plain  intent  of  the 
a«^  ;  efpecially  where  the  rights  of  the  crown  would  fuffer  by 
fuch  a  latitude  of  conftru^on. 

The  counfel  having  concluded,  die  Houfe  put  die  following 
queftion  to  die  judges,  and  adjourned  to  the  next  day ;  Whe* 
dier  by  the  law  cf  England  John  Drummondy  fecond  fon  of 
die  late  Lord  Drummond^  was  on  the  lith  day  of  May  1746 
capable  of  taking  lands  by  defcent;  and  whether  by  his  not 
rendering  himfelf  to  juftice  on  or  before  the  ladi  day  of 
July  17461  according  to  the  a&  of  the  19th  year  of  his  prdent 
Majefty,  fuch  defcent  became  divefted  or  avoided  (b  as  to  pre* 
vent  the  forfeiture  in  prejudice  of  the  crown  ? 

The  judges  upon  conference  among  themfelves  agreed,  diat 
the  interefl  defcended  to  John  Drutmriondj  and  Was  forfeited  by 
his  attainder.  They  confidered  the  a£i  in  the  light  of  a  par<»' 
fiamentary  outlawry.  The  a£l  chargeth,  that  the  peribns 
therein  named  did  on  or  before  the  lith  of  April  1746  levy  war* 
againft  die  King,  and  were  fled  from  juftice ;  and  then  pro* 
ceedetfa  to  attaint  them,  if  they  do  not  render  themfelves  to  ju(^ 
tice  on  or  before  the  twelfth  of  July. 

This  being  an  attainder  out  of  the  ordinary  courfe  of  juftice, 
it  was  proper  on  all  accounts  to  fix  the  time  to  which  it  fiiould  tion,  43, 
relate,  for  avoiding  all  me(he' incumbrances  \  the  legiflature  hath 
done  it^  and  in  fo  doing,  hath  aAed  in  exad  conformity  to  the 
common  law  in  the  cafe  of  an  outlawry  for  high  treafon  in 
the  ordinary  courfe  of  juftice:   in  which  cafe  the  attainder 
relateth    to  the  time  of  the  treafon  laid  in  the  indi^ment.   iHaUtei. 
Accordingly  in  the  prefent  cafe  the  attainder  is,  by  the  re-  • 
trofpedtive  claufe  in  queftion,  carried  back  to  the  very  day 

on 
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on  which  the  treafon  is  by  the  preamble  charged  to  have  been 
committed 

This  hBj  accounteth  for  the  retroQ>e£Hve  claufe,  and  fix* 
eth  the  fenfe  of  it.  It  was  plainly  inferted  in  exa£t  conformitjr* 
to  the  ccMiimon  law,  and  muft  therefore  be  accommodated  to 
the  rules  of  law  in  fimilar  cafes ;  for  it  is  a  (afe  rule  of  con- 
ftni£tion,  diat  ftatutes,  made  in  imitation  of  the  common  law, 
fliall  be  expounded  according  to  die  rules  of  law  in  like  cafes. 

Let  ft  be  fuppofed,  that  ychn  Drummond  had  been  outlawed 
upon  an  indi£bnent  for  this  treafon,  and  that  the  indi£fanent 
had  charged  the  bSt  to  have  been  committed,  as  this  zBt  doth, 
on  the  z.8th  ^  April  1746;  his  attainder  for  the  purpofe  of 
avoiding  all  mefiie  incumbrances  would  have  rektcd  to  that  day  ^ 
and  yet  ii^  pending  the  proceis  of  outlayrry,  bis  brother  had  died 
feifEfd  of  the  eftate  in  queftion,  it  yifouHA  undoubtedly  have 
been  forfeited  by  John^s  attabder;  for  he  would  have  beea 
<H>nfiderQd  during  the  pendancy  of  the  procefs  of  outlawry,  ^as. 
4  peribn  capable  of  taking  by  defcent.  And  confequendy  in 
the  prefent  caf$;  he  muft,  in  conformity  to  die  rule  of  law  in 
the  cafe  of  an  oudaiyry,  b^  confidered  as  a  perfoo  capable  of 
inheriting  and  holding  on  the  eleventh  of  May^  and  thence^ 
forward  to  the  13th  of  yuly;  an  interval  exadly  analogous  to 
die  pendency  of  procefs  of  oudawry  at  common  law. 

Tb^  next  day  die  Lord  Chief-BarQP,  in  the  abfence  of  the 
two  Chief- JuSices,  delivered  the  opinion  of  the  judges;  Th^ 
the  faid  John  Drumwuni  wa3  on  the  eleventh  of  May  1 746 
o^pahle  of  t;a]ung  lands  by  dsfcent  \  and  diat  by  his  not  render- 
ing himfelf  to  juftice  on  or  before  the  I2th  of  July  1746,  ac» 
cording  to  the  above-mentioned  a£t  of  the  19th  year  of  his  pie- 
feot  Majefty,  fuch  defcent  did  not  become  divefted  or  avoided 
fo  as  to  prevent  the  forfeiture  in  prejudice  of  the  crown»  And 
the  Lords  unanimouily  affirmed  ttiQ  dpcree. 


The 
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The  Cafe  of  Captain  yobn  Gordon^  in  the  Houie 

of  Lords. 


SIR  Jama  Gordon^  by  fetdement  dated  19th  OSfober  1713,  (See  Daiiym^ 
entailed  his  barony  and  lands  of  Park  in  Scotland  on  him-  ^^^t^^ 
(elf  for  life,  remainder  to  William  Gordon  his  eldeft  fon  and  the  fifties  tailzie  m 
heirs  male  of  his  body ;  remainder  to  the  heirs  male  of  Sir  ^  fodJiture'ft» 
yamesh  own  body,  widi  feveral  other  fubfequent  limitations.        hightraafou. 

By  this  fettlement  JViUiam  Gordon  the  fon,  and  other  heirs  of 
tailie^  are,  according  to  the  forms  ufed  in  Scotland  in  the  cafe 
of  ftrid  ietdements,  prohibited  to  alter  the  courfe  of  fuccef* 
fion  by  alienation  or  by  any  charge  on  the  eftate :  or  by  any 
a£b  civil  or  criminal,  even  treafinahU  a^Sy  whereby  the  iame 
may  become  efcheat  or  forfeited :  and  all  2£ts  to  be  done  by, 
any  peribn  in  pofleffion  under  the  entail,  contrary  to  this  pro«- 
l}ibition,  are  declared  to  ^  null  and  void  as  againft  the  per- 
ibn next  in  fuccpffion  >  who,  in  cafe  of  fuch  contravention,  ihall 
iiicceed  to  the  eftate  in  the  fame  manner,  as  if  fuch  contra* 
yener  wer^  naturally  dead. 

Sir  yam^s  Gordon  died,  and  his  fon  William  Gordon^  then 
Sir  William^  became  duly  feized  under  this  fettlement. 

He  took  a  part  in  the  rebellion  of  I74S>  and  was  attainted 
by  the  2L£t  of  the  nineteenth  of  the  King ;  and  his  barony  and 
land3  of  Park  were  furveyed  and  feized  to  the  ufe  of  his  Ma- 
jefty  under  the  aft  of  the  20th  of  the  King.  ao  O.  I.  c  4T. 

Czptsifiyohn  Gordon^yfho  is  Sir  Williatn^s  next  brother, 
put  in  his  claim  in  the  court  of  feffion  in  due  time,  and  in 
that  claim  ftated  the  fubftance  of  the  fettlement  of  O^obir 
I J 13,  widi  the  prohibitory  and  irritant  claufes  before-mention- 
ed, and  iniifted,  firft,  that  Sir  William  had  long  before  his 
a^nder  incurred  an  irritancy^  as  they  call  it,  of  his  eftate, 
by  creating  an  incumbrance  on  it  in  favour  of  one  of  his 
creditors ;  and  that  thereupon  the  eftate  devolved  immediately 
upon  him  (the  claimant)  as  next  heir  in  tail,  under  the  limi- 
tation 
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tation  to  the  heirs  of  the  body  of  Sir  Jamesy  Sir  IFiUiam  bar* 
ing  then  no  iiTue. 

Secondly,  that  in  cafe  there  was  no  fuch  irritancy  incurred^ 
yet  Sir  JVUUam  by  committing  the  crime  of  treaibn  did  con- 
travene *  the  prohibitive  claufe,  and  loft  his  title  to  the  eftate9 
which  thereby  immediately  fell  to  the  claimant. 

And  thirdly,  that  Sir   William   could  at  the  worft  forfeit 
by  his  attainder  only  an  eftate  for  his  own  life,  and  upon  his 
.  death  the  premifes  in  queftion  mud  devolve  upon  the  claimaot, 
and  the  other  heirs  in  tail. 

To  this  claim  his  M^jefty's  advocate  put  in  an  anfwer ;  and, 
as  to  the  irritancy  fuppofed  to  be  incurred  by  the  incumbrance, 
infifted,  that  as  Sir  IVilliam  Gordon  might  by  the  law  of  Scot-- 
land  have  been  relieved  againft  chat  irritancy,  if  the  claimant 
had  endeavoured  in  due  time  to  take  advantage  of  it,  it  fhall 
not  now  be  fet  up  to  over-rcach  the  title  of  the  crown  by  the 
attainder. 

And  as  to  the  fecond  and  third  points  infifted  on  by  the 
7  An.  t.  at  I.       claimant,  he  relied  on  the  ftatute  of  Queen  Anne^  whereby  per^ 

fons  attainted  of  high  treafon  in  Scotland  are  made  liable  to  the 
(ame  forfeitures  as  perfons  attainted  of  high  treafon  in  England 'y 
46 H.  VIII.  c,  and  on  the  ftatute  of  H.  VIII.  whereby  all  efiates  of  inheri- 
'^'  tance  are  made  fubje£l  to  forfeiture  for  high  treafon ;  and  in- 

fifted that  Sir  William  Gordon  was,  by  virtue  of  the  fetdement 
of  October  171 3,  feized  of  an  eftate  of  inheritance  in  die  pre^ 
mifes  at  the  dmc  of  his  attainder. 

The  cafe  coming  on  to  be  heard  before  the  coqrt  of  feilipn 
dieir  Lordflilps  pronounced  their  decree  to  the  eifedl  foU 
lowing. 

They  find,  that  Sir  William  Gordon  is  by  the  entail  difabled 
from  alipnadng  or  incumbering  the  eftate  in  queftion,  or  al- 
tering the  courfc  of  fucceflion  in  prejudice  ©f  the  claimant  and 
other  heirs  in  tail  \  or  from  impairing  their  dde  to  the  fame 
after  his  deadi :  and  that  therefore  the  faid  eftate  is  by  Sir 
rniliam^s  attainder  forfeited  to  the  Crown   only  during  his 


*  %eeBenillo(ipl.i^9'  Gift  in  tail  upon  a  condition  fomething  fimilar  to 
this.  The  dmee  committed  treafon  and  was  attainted.  AdJDdged,  that  th^ 
title  of  the  Crown  under  the  attainder  was  not  afSt^ed  by  this  condition. 

It  was  a  condition  repugnant  to  the  nature  of  feudal  tenure^  and  a|[ainft  the 

•wirdom  a'ld  policy  of  the  law. 
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life ;  and  that  the  claimant  hath  right  to  the  fame  after  the 
death  of  Sir  fyiUianu 

They  alfo  iind^  that  the  irritancy  alledged  to  have  been 
ificarred  by  Sir  fFtlliam  by  the  incumbrance  in  fkvouv  of 
his  creditors,  pot  having  been  i^  due  time  taken  advantage 
of^  the  fiyfeiture  by  his  attainder  cannot  now  be  over-reache4 
on  pretence  of  that  iiritancy ;  and  decree  accordingly. 

From  this  decree  both  fides  appealed.  His  Majefty's  advo- 
cate from  that  part  of  it  which  declaredly  that  Sir  JViUiam  Gar* 
don  forfeited  during  his  Hie  only ;  and  that  the  claimant  and 
other  heirs  in  tail  will  be  intitled  after  his  death. 

Mr.  Gordon  from  that  part  which  declareth,  that  the  foz^m 
feiture  by  the  attainder  cannot  be  over-reached  on  pretence 
of  the  irritancy.  And  the  caufe  came  to  hearing  in  yfpril 
1751. 

I  iay  nothing  of  what  was  offered  on  either  fide  upon  Mr. 
Gordon^s  appeal,  becaufe  the  merits  of  it  d^cpd  entirely  on 
the  laws  of  Scotland. 

Two  points  were  made  upon  the  Lord  Advocate's  ap- 
peal* 

Firft,  Whether  Sir  Jt^iUiam  Gordon  was,  by  the  laws  cf  Ji»N 
land'i  feized  of  any  eftate  of  inheritance  in  the  pr^fes  in  quef«- 
tion  at  the  time  of  his  attainder  ? 

Secondly,  What  eftate  or  iutereft  was  forfeited  by  his  at- 
tainder ? 

It  was  infifted  on  Ib  behalf  of  the  Crown,  and  not  much 
controverted  on  the  part  of  Mr.  Gordon^  that  Sir  IVllHam 
was  feized  of  an  eftate  in  tail-male  in  pofleffion ;  and  that  fuch 
eftate,  though  not  alienable  or  chargeable  by  him  longer  than 
for  his  own  life,  is  by  the  law  of  Scotland  deemed  an  eftate 
of  inheritance. 

And  on  die  other  hand,  it  was  admitted  on  the  part  of  the 
Crown,  thajc  the  limitation  to  the  heirs-male  of  the  body  of 
Sir  Jamis  Gordon  on  failure  of  iiTue-male  of  Sir  William  (who 
was  his  ddeft  fon)  is  not  by  die  law  of  Scotland  an  eftate-tail 
ezeeuted  in  Sir  William ;  but  is  a  (libftitudon,  as  they  call  it, 
10  nature  of  a  remainder  created  in  &vour  of  the  yoiyiger  ifons 
of  Sir  yamesy  and  not  aScded  by  the  atuinder  of  Sir  William. 
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Mr.  Home  The  point  principally  laboured  by  Mr^  Gordm*s  coimfcl 

MrT  ilTckh*^  ^*s>  '^^^-  admitting  Sir  ffllliam  to  have  been  fcized  of  an  eftatc 
s-e  the  aas  f  ^f '"^^^^i^^J^ce^yet,  fince  by  the  laws  of  Scotland  he  could  not  alien 
16X5  aa4 1690.   or  incumber  it  for  more  than  his  own  life,  (which  the  counfel 

for  the  Crown  admitted,)  the  confequence  is,  that  he  cannot 

forfeit  any  greater  eflate  in  the  premifes  than  during  bis  life ; 

and  this,  they  faid,  is  perfe<3]y  agreeable  to  the  rules  of  our 

law  in  Amilar  cafes. 

Before  the  flatute  de  donis^  the  tenant,  who  was  then  con- 
fidered  as  feized  of  a  conditional  fee,  could,  po/i  prolem  fufci-' 
tatam-t  alien  or  incumber  the  fee  at  his  pleafure ;  and  in  con- 
fequence of  that,  he  could  likewife  forfeit  the  fee  for  treafon 
or  felony. 

By  having  ifllie,  the  condition  annexed  to  the  fee  was  con- 
>  loft.  19.  a.       fidered  as  performed  to  three  purpofes  ;  to  alien,  to  forfeit, 

and  to  incumber.  But  when  the  ftatute  de  donis  took  away 
the  tenant's  power  of  alienation,  it  was  conftantly  holden, 
that  he  could  not  forfeit  for  treafon  or  felony ;  though  there  is 
not  a  word  in  the  ftatute  which  direitly  cometh  up  to  the  cafe 
of  forfeitures.  The  words  are  ''  A^on  habeant  poteftatem  ali- 
«  enandi  :'*  but  the  judges,  by  an  equitable  conftrudion  of 
the  ftatute,  held,  that  the  power  of  forfeiting  was  included  in 
2iaft.  354.         the  word  alienandi\  for,  faith  my  hord  Coke^  foris-facere  is 

alUnum  facere* 

By  the  ftatute  of  treafons  the  forfeiture  of  traitors*  eftates 
is  given  to  the  Crown  in  very  general  words :  but  the  rule 

:ilnA.  19.  was.  That  the  a£l  doth  not  extend  to  lands  in  tail ;  for  te* 

nant  in  tail  fliall  forfeit  no  more  than  he  may  lawfully  forfeit, 
that  is,  for  his  own  life  :  and  the  general  words  of  the  z<Ek.  da 
not  abrogate  the  ftatute  de  donis.  The  like  rule  is  laid  down 
upon  the  conftruftion  of  the  ftatute  of  provifors,  where  the 
words  creating  the  forfeiture  are  very  general;  the  rule  is, 

^  Inft.  X26.  Tenant  in  tail  fliall  forfeit  no  more  than  he  may  lawfully  for- 
feit, that  is,  for  his  own  life. 

The  fame  rule  prevailed  with  regard  to  eftates-tail  of 
the  gift  or  provifion  of  the  Crown.  When  the  34th  of  H. 
VIII.  had  rendered  them  unalienable  by  the  tenant  in  tail, 
the  Judges,  upon  the  conftrudlion  of  that  ftatute,  conftant- 

'y 


ly  tifMy  diat  they  were  forfeitable  only  during  the  life  of  the   » Hale  143, 
tenant  by  his  attainder  for  treafon  or  felony. 

From  thefe  inftances,  they  argued,  it  appeareth,  that  ihe 
power  of  alienation  and  a  capacity  to  forfeit  Cdnftantly  went 
hand  in  hand.  It  was  thought  unreafonable  and  againft  na« 
tural  juftice  to  carry  one  beyond  the  other  :  and  therefore  in 
the  prefent  cafe^  admitting  that  Sir  IViUiam  Gordon  Was  at  the 
time  of  his  attainder  feized  of  an  eftate-tail  in  the  premifes^ 
yet,  fince  by  the  law  of  Scotlatrd  he  had  no  power  over  the 
eftate  more  than  for  his  own  life,  he  could  not  forfeit  more 
than  his  life-intereft  in  lU 

The  coiinfel  for  the  Crown  relied  on  the  ddl  of  the  7th  Mr.Attomef- 
of  Queen  Anne^  which  hath  incorporated  the  law  of  England^  !1"  a  AU^ei 
with  regard  to  high  treafon  and  the  forfeitures  for  it,  Into  the 
law  <^  Scotland^  as  efFrftually  as  if  every  Englijb  ftafute  and 
rule  of  law  touching  thofe  matters  had  been  tranfcribed  and 
ena&ed  in  it ;  and  therefore^  whatever  ftatutes  did  fubfift  in 
Scotland  before  this  aft,  by  which  eftates-tail  were  protefted 
i^punfl  forfeitures  for  high  treafon,  thtfy  are  now  totally  re- 
pealed. 

It  is  true)  that  from  the  making  the  ftatut^  de  donis  to  the 
ft6th  H.  VIII.  eihites-tail  were  not  forfeitable  for  high  trea- 
fon, they  are  not  forfeitable  foi'  felony  to  this  day ;  but  the 
law  in  this  cafe  was  not  founded  on  the  principle  laid  down 
on  the  other  fide,  that  a  capacity  to  forfeit  and  a  power  of 
alienation  always  went  hand  in  hand^  or  were  in  the  nature  of 
convertible  terms ;  it  reded  on  a  much  ftronger  foundation) 
viz.  upon  the  words  of  the  aft  itfolf  j  "  The  land  (hall  remain 
^  to  the  iifue  of  them  to  whom  it  was  given,  after  their  deaths 
•*  or  revert  to  the  donor  or  his  heirs,  if  iffue  fail." 

So  with  regard  to  eftates-tail  of  the  gift  or  provifion  of  the 
Crown,  they,  after  the  34th  of  H»  VIII,  were  holden  lobe  un- 
forfeitable  to  the  prejudice  of  the  heir  in  tail;  not  upon  the 
principle  relied  on,  but  from  the  exprcfs  words  of  the  aft. 
^  After  the  death  of  fuch  tenant  in  tail  the  heir  in  tail  may 
"  enter,  have,  and  enjoy  the  lands  according  to  the  form  of 
« the  firft  entaiU  die  faid  recovery,  or  any  other  thing  or  thincrt 
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^  fferu^fr  U  he  badj  done,  or  Juffired,  by  or  Agt^nft  foch 
^  tenant  in  tail,  to  the  contrary  notwithftanding*" 

It  was  upon  the  fopt  of  thefe  exprefe  provifions,  that  the 
heir  in  t^iljball  afttr  the  death  of  the  tenant  hold  and  enjey^ 
that  thefe  eftates  were  protected  from  forfeitures ;  but  the  a6tb 
pf  H.  VIIL  repealed  die  ftatute  de  dortis  as  far  as  concerneth 
forfeitures  for  high  treafor\,  as  the  5th  and  6th  of  Ed.  VI.  did 
^t  of  the  34th//;  VIIL 

And  how  was  this  repeal  efFefied  ?  Not  by  any  exprefs  de- 
claration to  that  purpofe,  but  by  enacting,  ^  That  every  of- 
<<  fender  being  lawfully  convi&  of  any  manner  of  high  treafon 
<^  {hall  lofc  and  forfeit  to  the  King,  his  heirs  and  fiicceffors, 
^  all  fuch  lands  which  any  fuch  offender  (hall  have  o/any  efiaie 
^  of  inheritance  within  the  King's  dominions  at  the  tip^ie  of 
*<  fuch  treafon  committed,  or  any  time  after ,  £^ving  to  all 
<'  peribns,  other  than  offenders  and  their  heirs,  all  iuch  right 
^'  as  they  might  have  had  if  this  zSt  had  not  been  made.'* 
Thefe  arc  the  words  of  the  26th  of  //.VIII ;  and  the  5th  and 
6th  of  E.  VL  runneth  in  the  fame  foun,as  far  as  conceri\eth 
die  pfefent  quelHon. 

.  By  thefe  ftatutes  all  eftates-tail  were  made  liable  to  for- 
feiture for  high  treafon,  as  being  efiates  cf  inheritance.  It  was 
their  defccndablc  quality  which  brought  them  .within  the  ac^; 
that  quality  alone  was  regarded,  not  whether  they  were  aliena** 
ble  by  the  tenant  in  poiTeffion. 

For  it  is  well  known,  that  long  before  the  26th  of  H.  VIIL 
tenant  in  tail  in  pofTe/Iion  had  an  abfolute  power  over  the  eftate. 
He  could  bar  his  iffue  by  fine,  and  all  remainders  were  bar- 
Hable  by  a  common  recovery )  and  yet  till  that  a£t  operated 
upon  his  eftate,  it  was  under  the  protection  of  the  ftatute  de 
dpnis.  On  the  other  hand,  eftates-tail  of  the  gift  or  provifion 
of  the  Crown  are  unalienable  to  this  day,  and  yet  are  fub|e& 
to  forfeiture  for  high  treafon. 

.  And  perfons  feized  of  the  inheritance  en  auter  droits  per- 
fons  under  a  truft  not  to  alien,  and  who  had  fingly  no  power 
of  alienation,  were  by  the  26th  of  H.  VIIL  rendered  capable 
of  forfeiting  the  whole  inheritance  for  high  treafon.  This 
was,  the  cafe  of  abbots,  biftiops,  deans,  prebendaries,  and 
other  fole  corporations,  who  were  feized  of  the  inheritance 
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jure  cul^ ;  riH  the  5th  and  6th  of  Ed.  VI,  by  cohfiAing  thfe 
forfeiture  to  perfons  feized  of  the  inheritance  in  their  cwn 
rights  reftored  and  preferved  the  right  of  fucceiTors,  as  it  Was 
at  common  law.  '  ^^  *5*» 

The  point  therefore  is  not,  whether  Sir  fFilHam  GorSn 
had  a  power  of  alienation  over  the  eftate  in  queftion,  but  had 
he  or  had  he  not  any  eftate  of  inheritance  in  it  at  the  time  of 
his  attainder?  If  he  had,  the  inheritance,  whatever  it  be,  is 
forfeited.  For  as  the  26th  of  H.  VIII.  took  eftaces-tail  out 
of  the  prote£lion  of  the  ftatute  de  donis  \  and  the  5th  and  6tli 
oi  Ed.  VI.  took  eftates-tail  of  the  gift  or  proviiion  of  the 
Crown  out  of  the  proteftion  of  the  34th  and  35th  of  H.  VIII 5 
(o  the  7  th  of  Queen  Anne  hath  taken  this  eftate  out  of  the 
protection  of  any  aSs  made  in  Scotland^  whereby  forfeitures  Aasori6t5 
for  high  treafon  were  laved.  *  ^' 

And  that  the  legiflature  in  filming  that  a6l  had  a  view  t6 
eftates-tail  afFeded  with  irritant  and  prohibitive  claufes,  which 
is  the  preient  cafe,  and  conftdered  them  as  inheritances  thereby 
made  forfeitable  for  high  treafon,  is  plain  from  the  proviibe  in 
the  fourth  fe&ion;  which  provideth,  that,  in  certain  cafes 
therein  mentioned,  fuch  eftates  (hall  not  be  forfeited  upon  the 
attainder  of  the  tenant  in  tail,  but  during  the  life  of  fuch  te- 
nant only;  ^  So  that  the  iflue  and  heirs  in  tail  (hall  inherit  the 
^  iame,  the  faid  attainder  notwithftanding/' 

Nothing  can  be  clearer  than  that  the  eftates  &ved  from 
forfeiture  by  this  provifoe  are  cohfldered  by  the  law  of  Scot' 
land  as  eftates  of  inheritance.  And  the  caution  taken  to  five 
eftates  of  this  kind,  under  thefpecial  circumftances  mentioned  tfi 
the  provifoe^  plainly  flieweth,  that,  without  this  caution,  they 
would  have  been  involved  in  the  general  purview  of  the 
aft. 

The  cdunfel  having  concluded,  die  Lords  put  the  follow^* 
ing  queftion  to  the  Judges,  and  adjourned  to  the  next  day. 

Suppofing  that  by  the  law  of  Scotland  an  eftate  tailzie,  with 
prohibitive,  initant,  and  refolutive  claufes,  is  an  eftate  of  in- 
heritance ;  atid  fuppofing  alfo  that  by  the  law  of  Scotland  no 
eftate  or  intefeft  was  vefted  in  Sir  William  Gordon  by  virtue 
9f  ;be  ^imitation  in  the  fettlement  of  the  19th  of  OBtAer 
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1(713,  to  the  heirs-male  of  the  body  of  Sir  yames  GorJ9fi% 
>vhat  eftate  or  intereft  in  the  barony  and  lands  in  queftioi| 
was  forfeited  to  the  Crown,  under  the  limitations  of  the  iaid 
fettlementi  by  the  attainder  of  Sir  IViUlam  Gordon  ? 

On  tlie  next  day  the  Lord  Chief-Baron,  in  tl^e  abfe^^ce  of 
the  two  Chief- Juftices,  delivered  the  opinion  of  the  judges,  a$ 
^oUoweth. 

Upon  this  queftion  we  are  of  opinion.  That  the  eftate  and 
intereft  in  the  barony  and  lands  in  queftion,  which  was  for^ 
feited  to  the  Crown  under  the  limitations  of  the  faid  fettlement 
by  the  attainder  of  Sir  If^iliiam  Gordon^  was  not  only  during 
the  life  of  Sir  IViUiam  Gordon^  but  fo  long  as  there  fliall  be 
any  heir-male  of  his  body;  and  alfo  the  reverfionary  intereft 
in  the  fee  thereof,  limited  by  the  faid  fettlement  to  the  heirj 
and  afligns  whatfoever  of  the  faid  Sxryanus  Gordon^  on  failure 
of  the  heirs-male  of  the  body  of  the  faid  Sir  James  Gordon^ 
and  the  determination  of  the  feveral  eftates  by  die  faid  other 
fubftitutions ;  fuppofing  that  by  the  law  of  Scotland  fuch  icr 
yerfionary  intereft  was  in  Sir  WiU'iam  Gordon  at  the  time  of 
his  attainder^. 

Whereupon  their  Lordfhips  ordered  and  adjudged,  That  the 
firft  part  of  the  faid  interlocutor^  whereby  the  Lords  of  Sef&on 
found,  "  That  Sir  fVtlliam  Gordon^  the  perfon  attainted,  being 
<<  by  the  entail  difabled  from  alienating  the  eftate,  charging 
^^  the  fame  with  debts,  or  altering  (he  Courfe  of  fucceilion  in 
^  prejudice  of  the  claimant  ai^d  other  heirs  of  tailzie,  or  from 
^^  otherwife  hurting  or  impairing  (heir  right  or  title  to  the  (aid 

■■■■■'      I  ■  i    ■    i^      >      ■'  ■■  ■■     ■        ■ ■  .  ■  y 

¥'  •  •  •     .  .  ' 

*  In  this  cafe  there  ht  jng  an  exprefs  limitation  to  Sir  H',tliam  Gwdm  (h^ 
eldeft  fon  and  the  htirs-nVaie  of  his  boily,  previous  to  the  remainder  limited  to 
(be  heirs-m^le  qf  Sir  ^ama  tl^e  fMhei-,  the  Ldrds  cdnfiderMi  this  hemaihdcr  to 
the  heirs-male  of  tfie  body  of  the  father  iu  the  fame  light  as  it  is  confidered  bf 
the  law  of  Scot/Mid',  namely,  ai  a  fubftitution  in  favour  only  of  the  yoanger 
fons  of  Sir  J/ims ;  and  nn<kr  wliich  Sir  tyuiiim  the  e^dcft  Cook  no  eftate  upon 
the  death  or  his  'father ;  ^lid  confequently  that  by  the  attainder  of  ^it'H'^iiUam 
the  eftate  liiriited  to  the  heirs-male  of  Sir  Jamet  wa^  not  forfeited.  ' 

'  But  had  the  limitation  been  to  Sir  Jamii  and  th*:  heirs-male  of  his  body, 
without  any  previoos  )imit;ition  in  favour  q£  Sir  iViUi  m,  and  Sir  If^dliam  had 
on  the  death  of  his  f;ither  become  intitled  under  that  limitation  as  heir  of  his 
^odyf  in  th^t  cafe  the' whole  entail  Avoiild  have  been  forfeited  by  his  attainder, 
that  is,  as  long  as  there  fliould  be  heirs  ofthe  body  of  Sir  famei^ 

It  was  fo  adjudged  in  the  Heufe  of  Lords  in  May  1753,  in  a  caafe  wherein 
Char  Us  Mercer  fecond  fon  of  Sir  Linvrente  Mercer  was  appellant,  aiid  his  Ma- 
jeft)*»  ad\  octite  fo  iictLvtd,  in  behalf  of  his  Majefty,  refpoudeiit*  '^ 
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•  eftate  after  his  death  in  any  manner  of  way  whatfoever,  and 
^  that  therefore  the  eftate  and  barony  of  Pari  is  by  Sir 
^  JVilUam^s  attainder  forfeited  to  the  Crown  only  during  his 
^  life ;  and  that  the  faid  yohn  Garden  the  claimant  hatli  right 
**  to  the  (aid  eftate  and  barony  of  Park  after  the  death  of  the 
**  iaid  Sir  William  Gordon^^  be  and  the  lame  is  hereby  rc- 
veried. 

And  it  is  fiirther  ordered  and  adjjudged,  That  the  latter  part 
of  the  faid  interlocutor,  whereby  the  Lords  of  fcfSon  found, 
«  That  the  irritancy  alledged  to  be  incurred  by  Sir  William 
^  Gordon  the  attainted  perfon  not  having  been  declared  nor 
"  any  advantage  taken  of  it  before  the  forfeiture,  the  forfeiture 
**  cannot  be  over-reached  or  excluded  on  pretence  of  that  irri- 
«  tancy,"  be  and  the  fame  is  hereby  affirmed. 

And  it  is  alfo  hereby  declared  andadjudged,That  Sir  JVilHam 
Gordon^  the  perfon  attainted,  being,  under  the  fcttlement  made 
by  his  father  Sir  James  Gordon^  dated  the  19th  of  October 
17139  feized  of  an  eftate-tailzie  in  the  barony  and  eftate  of 
Parky  notwithftanding  fucb  tailzie  was  a(Fe£ted  with  prohibit' 
tive,  irritant,  and  refolutive  daufes,  the  iaid  barony  and  eftate 
of  Park  did,  by  virtue  of  the  ftatute  of  the  7th  year  of  the 
reign  of  Queen  Jnney  chap.  21.  become  forfeited  to  the  Crown 
by  the  faid  Sir  William  Gordon* s  attainder,  during  his  life,  and 
the  continuance  of  fuch  ifTue-male  of  his  body  as  would  have 
b^en  inheritable  to  the  iaid  eftate-tailzie  in  cafe  he  had  not 
been  attainted ;  and  alfo  for  fuch  eilate  and  intereft  as  was  veft* 
ed  in,  or  might  have  been  claimed  by  the  iaid  Sir  William  Gor^ 
don  by  virtue  of  the  laft  limitation  in  the  (aid  fettlement  to  die 
heirs  and  aifigns  whatfoever  of  the  iaid  Sir  Jamis  Gordon^ 
after  all  the  fubftitutions  therein  contained  fliall  be  expired  or 
determined :  and  that  by  virtue  of  the  fubftitution  to  the  beirs« 
male  of  the  faid  Sir  James  Gordon*%  body  of  his  then  prefenC 
marriage,  the  refpondent  John  Gordon  hath  right  to  fucceed  to 
ft^e  faid  barony  and  eftate  of  Park  a&er  the  death  of  the  iaid 
Sir  William  Gordon  and  failure  of  fuch  tilue^male  of  his  body  as 
aforeiaid,  according  to  the  limitations  <>f  the  iaid  fettlea)en(t 

And  it  is  farther  ordered,  That  liberty  be  referved  to  the 
Crovm,  and  alio  to  the  iaid  John  Gordon^  and  any  other  per- 

G  4.  fon 
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fon  who  may  become  intided  to  the  fiid  barony  tad  eftate 
of  Park  by  virtue  of  any  of  the  faid  fubftitudons,  to  apply  to 
the  faid  court  of  feffion  f3r  fuch  &lther  order  or  diredion  in 
the  premifes  as  (hall  be  juft^  as  often  as  any  new  right  fhall 
accrue  to  them  refpe6Hvdy  in  confequence  of  any  of  the  fub«« 
ftitutions  or  limitations  in  the  laid  fetdement 

Note.  The  court  of  feffion,  in  all  cafes  of  the  like  kind 
^hich  came  before  them  after  the  rebellion  of  1 7 15,  held  ac- 
cording to  an  opinion  then  generally  entertained  among  the 
Scotch  lawyers,  that  eftates-tail  afFe£led  with  irritant,  prohi-v 
bidve,  and  refolutive  claufes  were  liable  to  forfeiture  only 
during  the  life  of  the  perfon  forfeiting ;  and  the  crown  did  not 
appeal  from  any  of  thofe  judgments :  though  it  is  extremely 
clear  that,  fuppofmg  thofe  eftates  to  be  by  the  law  of  Scotland 
ftftates  of  inheritance,  they  are  made  liable  to  forfeiture  (or 
high  treafon  by  the  ftatute  of  Queen  Anne^  in  the  fame  manner 
as  eftates  of  inheritance  in  England  are  made  liable  to  for- 
feiture by  the  ftatutes  of  /f.  VIII.  and  Edw.  VI.  cited  in  the 
argument  of  this  cafe.  And  that  they  are  by  the  law  of  Scot-* 
land  eftates  of  inheritance  was  not  denied  by  Mr.  Gordon*9 
counfel.  See  Craig  di  Juro  feudal^  iik  Z*  c.  i6.  pe  Sucr 
tiffUne  Taliata^  f  2,  3* 


The  Cafe  of  yohn  Swan  and  BUzabitb  Jefferys. 

St  Tri    0    A^  Chibnsford  afiizcs  in  the  Summer  1751,  John  Swan 
"^^  and  EKtaietb  yefferys  were  indi£ked  for  the  murder  of 

^pnT^      • J^ff^ny>  ^"^^^   for  giving  the  mortal  wound,  and 

plea. '  y^ff*^5  fof  being  prefent  aiding  and  abetting,  and  they  both 

pleaded  not  guilty  :  but  their  trial  was  poftponcd  to  the  next 
affiles. 

In  the  mean  time  the  attorney-general,  who  had  received 
orders  to  profecute  at  die  expence  of  the  Crown^  was  fatisfied 
from  the  evidence  laid  before  him,  that  Swan  was  in  the 
a£iua)  fervice  of  the  deceafed  at  the  time  the  m^dcr  was  com- 

piitted| 
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nBCted,  ar  vt  iegfi  rifhrn  the  defign  was  firft  bUL  He  ttero» 
fore  thought  it  adYifitblt  to  prefer  another  bill  againft  diem  for 
the  parts  tbey  refpe^vely  took  in  the  lame  murder,  charging 
^%aan  with  petty  treafon,  and  Jefferys  vnAi  murder.  Accord** 
ipg]^,  at  the  next  aiEzes  fuch  bill  was  preferred  and  found,  and 
the  ]uifoaers  were  arraigned  upon  it. 

The  prifoners  pleaded  in  abatement  ore  tenuty  that  anbfhisr 
ituili^baent  was  depending  for  l^e  fame  bffenCe;  knd  {detfded 
over  to  Ae  treafon  and  felony.  The  counfel  for  the  Crowh 
did  not  infift  upon  drawing  up  the  plea  in  form  (as  was  done  in 
Layer^^  Cafe),  but  demurred  ore  tefttts  5  and  the  counfel  for  the 
iprifoners  joined  in  demurrer. 

Mr.  Juftice  ff^right^  who  fat  on  the  crOWtl-fide,  defiril^  the 
company  of  Mr.  Juftice  Fofter^  who  went  that  circuit  widi 
bim,  at  the  arguing  of  the  plea,  he  went  into  court  an4  lat 
llienc  tin  that  matter  was  determined  and  the  jury  fwonu 

T!)e  prifoners*  counfel  infifted,  that  they  ought  not  lo  havfe 
been  arraigned  on  this  new  bill,  pending  the  former  indi£bnient, 
on  idiich  iili^e  is  already  joined }  becaufe  if  they  plead  \o  iifue 
on  this  indiftment  they  may  be  liable  to  be  tried  twice  for 
one  and  the  fan|e  fad :  it  will  be  in  the  option  of  the  O^wn 
after  iffiie  is  joined  upon  both  indidmencs,  to  proceed  t<>  tridl 
^N>n  either  of  them }  and  if  the  prifoners  (hould  be  Acquitted 
upon  one,  dley  may  ftill  be  tried  upon  the  othet.  For  though 
auierfiits  acquit  of  murder  may  be  a  good  bar  to  an  indiitment 
of  petty  treafon  for  the  fame  faft,  or  auterfiits  acquit  of  petty 
treafon  to  an  indiAment  of  murder;  yet  Ae  prifoners  having 
pleaded  to  ilTue  on  both  indidments,  tfaey  may  be  told,  that 
they  come  too  late  with  thdr  plea  in  bar,  ifliie  being  already 
joined  on  the  fa<St. 

They  therefore  prefled,  that  die  trial  on  the  firft  indiftm^nt 
might  go  on  before  the  prifoners  fhould  be  called  upoh  to 
plead  to  the  fecG^ ;  for,  faid  they,  if  the  prifoners  fhould  be 
found  guilty  on  that  indictment  the  ends  of  publick  juftice  will 
be  folly  anfwered :  and  if  they  fliould  be  acquitted,  and  the 
(ounfel  for  the  Crov^  (bould  think  proper  to  proceed  on  tbi» 

new 
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new  bill.  At  prifixners  ought  to  be  left  at  liberty  to  avail  them^ 
felves  of  that  acquittal  as  they  ihall  be  advifed. 

The  ceurt  was  of  opinion,  that  the  charge  in  the  bill  laft 
found  muft  be  anfwered,  notwithftanding  the  pendency  of  the 
former,  for  auterfoits  arraign  is  no  plea  in  this  cafe.  Per- 
haps the  bill  laft  found  is  better  adapted  to  the  nature  of  the 
cafe  than  the  former,  and  the  King's  counfel  muft  be  at  li- 
berty to  profecute  in  fuch  manner  as  may  beft  anfwer  the  ends 
of  publick  juftice.  But  at  the  fame  time  the  court  muft  take 
care,  that  the  prifoners  be  not  expofed  to  the  inconvenience 
of  undergoing  two  trials  for  one  and  the  (ame  idA* 

'.S**^S^*"*  With  regard  to  the  prifoner  J^fferys^  the  ofFence  charged 

the  fame  of-       HI  both  iiididmcnts  is  exafUy  the  fame,  as  well  in  confideration 
^^®-  of  law  as  in  point  of  fiiS ;  with  regard  to  Sivariy  the  fiafi  in 

c.  9.)  both  is  the  fame  y  and  fo  is  the  fubftantial  part  of  the  charge^ 

wilful  murder  of  malice  prepenfe ;  but  falling  under  a  different 
confideration  in  the  fecond  indiilment,  merely  from  the  relation 
the  prifoner  is  fuppofed  to  ftand  in  to  the  deccafeil :  and  if  that 
relation  fliould  not  be  made  out  in  proof,  yet  ftill  he  may  be 
found  guilty  of  murder  upon  that  indi^flment. 

And  therefore,  as  the  ends  of  publick  juftice  would  be  fully 
aiifwered  with  regard  to  both  the  prifoners,  by  trying  them  on 
the  indiflment  of  petty  treafon  and  murder,  the  court  propofed 
to  the  King's  counfel,  that  the  firft  indi£lment  ftiould  be 
quaflied  by  confent,  to  which  they  agreed  ;  which  was  accord- 
ingly done,  and  the  court  proceeded  to  the  trial  of  the  prifon^ 
crs  on  the  fecond  inditSlmcnt  on  the  ilTue  of  not  guilty. 

The  court  in  this  cafe  followed  the  precedent  in  Cro.  Carm 
(See  3  Bur.  1 47,  Sir  If^dUam  JVithyp<de*s  cafe;  only  they  took  in  the  con- 
*4^*-)  fent  of  the  King's  counfel,  which,  I  think,  they  needed  not  to 

have  aiked;  the  juftice  of  the  cafe  being  a  fufficient  warrant 

for  what  they  did. 

Before  the  jury  was  called,  the  judges  agreed  between  them- 
felves,  that  if  the  prifoners  ftiould  not  think  fit  to  challenge  at 
all,  they  might  be  tried  together :  but  if  they  fliouId  Iniift 
OR  their  challenges,  they  muft  be  tried  feparately;  becau£r 
they  cannot  join  in  their  challenges,  the  number  of  their 

jwemptory 
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peremptory  challenges  being  differently  limited,  Swan^t  to 
35,  and  Jefferjs's  to  20. 

Tlie  court  informed  them  of  this,  and  the  prifoner  Swan 
declaring  that  for  his  part  he  waved  all  benefit  of  challenging, 
the  prifoner  Jefferys  challenged  two  or  three,  and  a  jury  was 
Iworn.  The  prifoners  were  found  guilty,  Swan  of  petty  tre:^- 
fon,  and  yefferys  of  murder ;  and  were  both  foon  afterwards 
executed  upon  a  gibbet  ere£led  near  the  place  where  the  b& 
Yf2S  committed  j  and  Swan  was  hanged  in  chains. 

At  a  meeting  of  the  judges  at  the  Lord  Qhief-Juftice  Leis 
chambers  in  June  1752,  to  confider  of  the  aft  of  the  laft  fef-  «S  G.  II.  n- 
fion,  for  the  better  preventing  the  horrid  crime  of  murder,  it  murder, 
was  agreed  by  much  the  greater  part  of  the  judges,  that  the 
judgment  for  difledling  and  anatomizing  and  touching  the  time 
of  execution  ought  to  be  pronounced  in  cafes  of  petty  treafon, 
though  murder  is  only  mentioned,  except  in  the  cafe  of  wo- 
men *  :  and  in  that  cafe  too,  the  time  of  execution  may  be  a 
part  of  the  judgment. 

There  was  fome  doubt,  whether  hanging  in  chains  might 
ever  be  made  part  of  the  judgment  ^  but  on  debate  it  was 
agreed  by  nine  judges,  that,  in  4}!  cafes  within  the  ad,  the 
judgment  for  dtd'eftion  and  anatomizing  only  (hould  be  part  of 
the  fentence  :  and  if  it  ihould  be  thought  advifable,  the  judge 
might  afterwards  diteft  'the  hanging  in  chains  by  fpecial  order 
to  the  fherifF,  purfuant  to  the  power  given  for  |hat  purpofe  in 
the  provifoe* 

The  Cafe  of  George  Giibons^ 

AT  the  Old  Bailey  in  Jum  1752,  prefent  Lord  Chief-  Bmilary, 
Baron,   Mr.  Juftice  Fo/ier^  and  Mr.  Juflice   Birch  i 
George   Gibbons  vfzi  indided  for  burglary  in  the  dwelling- 


*  Tliough  \Ym  I  £•  .yi.  (.  ia«  enacteth,  that  wtliiii  poifoning  (haU  be 
deemed  murdtr  of  malice  prepenfed,  and  cliac  the  off.nJer  Ihall  fitjff  and  Jot^ 
feit  as  in  other  cafes  of  wifful  murder  \  yet  if  the  wife  or  fervant  poifon  huf. 
band  or  m after  they  are  cbnftantly  indicted  for  petty  ti'eafon  and  fufler  the 
pains  peculiar  to  that  otfence.  Petty  treafon  is  confidcrcd  in  no  other  light 
tbac  as  an  aggravated  murder.    (See  Pifc.  IL  r.  9.} 

houfe 
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hcmfe  t}f  John  JMen.  It  appeared  in  evidence^  that  the  pri- 
foner  in  the  night-time  cut  a  hole  in  the  Idndow-fliutters  of 
the  profecHtor's  fliop,  which  was  part  of  his  dwelling-hmife, 
and  putting  his  hand  through  the  hole  took  out  watches  and 
other  things  which  hung  in  the  ihop  within  his  reach :  but  no 
entry  was  proved  otherwife  than  bjr  putting  his  hand  through 
the  hole^  This  was  holden  to  be  burglary  and  the  prifoner 
was  convi(^ed, 

3  Inft.  64.  N.  B.  This  hllh  betfn  always  fo  holden.     The  law  requireth 

hcxh  %ilX      ^"  entry,  to  complete  the  crime  of  burglary ;  but  if  any  part 

of  the  body  be  within  the  houfc,  hand  or  foot,  this  at  com* 
mon  law  is  TuiEcient.  And  I  conceive  that  luch  a  kind  of 
entry  will  be  fuifEcient  to  bring  the  cafe  within  the  ftatutes  of 

J  Ed.  VI,  c.  IX.  Sd,  VI.  and  EHz.  with  regard  to  houfe-breaking  attended  with 

sV^Hz.  c.  15.    larceny  in  the  day-time. 

I  am  likewife  of  opinion,  that,  widi  regard  to  the  fmgle  point 
of  breaking  the  houfe,  ^atever  kind  of  breaking  will  make  % 
man  guilty  of  burglary  at  common  law,  will  bring  him  within 
thofe  ftatutes}  and  that  no  a£t  of  violence  fhort  of  a  common- 
law  burglary  will. 

MS.  Denton.  At  a  meeting  of  the  judges  upon  a  fpecial  verdift  in  Januarj 

1690,  they  were  divided  upon  the  queftion,  whether  breaking 
open  the  door  of  a  cupboard  let  into  the  wall  of  the  houfe  was 

1  Hale  517.       burglary  or  not.     Hald  faith,  that  fuch  breaking  is  not  burglary 

at  common  law  ^  but  tliinketh  it  would  be  fuHicient  to  bring 
the  cafe  within  the  ftatutes  I  have  juft  cited.     This  diftin<5tioQ 

tH  lie  5089514.  he  groundeth  on  Simp/on' s  cafe,  and  even  faith  that  in  that 

cafe  the  breaking  open  a  cheft  in  die  houfe  brought  the  cafe 
within  the  39th  of  £/rz.,  which,  I  fpeak  it  with  great  deference, 
if  a  moveable  cheft  be  meant,  cannot  be  law. 

ft  Hale  358.  Simpfon's  cafe,  as  truly  ftated  by  Hah  in  one  part  of  his 

work  and  by  Kelyng^  dodi  not  in  my  opinion  warrant  any  fuch 
diftin£lion.  It  did  not,  nor  poffibly  could,  turn  on  the  circum-^ 
ilance  of  breaking  a  cheft  or  fixed  cupboard  or  any  thing  like 
it :  nor  doth  it  appear  from  the  ftate  of  the  cafe,  that  there  was 
the  leaft  occalion  to  rcfort  to  any  fuch  conftru£tive  breaking  \ 
for  in  h£i  both  outer  and  inner  doors  were  broke  open. 
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The  cafe)  i|i  iny  opiivom  Uir^e4  Ti^giy  on  tbis  po^t*   T^^  - 
mm  h^  broke  op^  libe  cheft^  %n4  ir^gki  th  goods  in^  |^  ht^ff  (He  only  uid 
19  or^eir  to  tarry  them  qft  but  wa^  ^prehended  in  d»e  boufe.  flooT.^SecKd. 
It  was  paade  a  queftion  whether  |his  amounted  to  a  ileali^g  in  31-  <  Hale  359.) 
^  houfe  Within  th^  39th  of  Elix.  and  it  wa$  holden  th%t  it 
di4 :  the  man  had  once  jK>i{eiIed  hii^eif  of  the  goods  <7ffMn# 
furandi*    Tbis  at  common  la^  amounted  to  a  caption  and 
a^Kutation,  othcrwife  few  perfons  who  are  taken  in  the  bSk  J^^^^'s^™-^ 
could  he  conyi£led  of  larjceny ;  and  this  being  fo,  the  cos^  Lib.  Afll  39. 
firu£tion  of  the  ftatute  muft  be  accommoda;e4  to  the  rules  of 
common  law  in  like  cafes. 

With  regard  to  cupboards,  prefles,  lockers  and  other  fix^ 
lures  of  the  Uke  kind,  I  think  we  muft,  in  favour  of  life^ 
diitinguiih  between  cafes  relative  to  mere  property,  a(id  iiich 
wherein  life  is  concerned.    In  queftions  be^een  the  heir  or  (»  Vcm.  joS. 
devifee  and  the  executor,  thofe  fixtures  may  with  proprie^       *        ' 
enough  be  confidered  as  annexed  to,  and  parts  of  the  freehold. 
The  law  will  prefiime,  that  it  was  the  intention  of  the  owner, 
under  whofi  bounty  the  executor  claimeth^  that  they  ihould  be  fo 
confidered ;  to  the  end  that  the  houfe  might  remain  to  thole, 
who,  by  operation  of  law  or  by  his  bequeft,  fhould  become  in- 
titled  to  it,  in  the  fame  plight  he  put  it  or  fhould  leave  it,  entire 
and  unde&ced.    But  in  capital  cafes,  I  am  of  opinion,  that  fuch 
fixtures,  which  merely  fupply  the  place  of  chefls  and  other  or- 
dinary utenfUs  of  houiholi^  fhould  be  confidered  in  no  otheip 
light  than  as  mere  moveables,  partaking  of  the  nature  of  thofe 
utenfils  and  adapted  to  the  fame  ufe. 


P 


Doctor  Cameroris  Cafe. 

LEAS  before  our  Lord  the  King  at  W^JimnJler  of  (ioSt.Tri.aoa.) 

Eajier  term  in  the  26th  year  of  the  reign  fife.  twntei/of  irca- 

Amongfk  the  pleas  of  the  King  RoU.  Sen  J^ 


£.  N  G  L  A  N  D.  Owr  prefent  Sovenign  Lord  the  King  bath 
tranfinitted  to  his  beloved  and  faithful  Sir  William  Lee  and 
others  his  fellows^  JHftiaS'i  &c.  [as  in  the  cafe  of  Mr.  Murray 
of  Brougkton^  mutatis  mutandis. ]  P'47* 

Dodor 
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tooBtorj^cbibald  Cameron  J  vAio  was  one  of  the  perf}ms*at« 
tainted  by  the  a&  of  the  19th  of  the  King,  was,  on  the  fevenJ- 
teenth  of  May  1753^  brought  to  the  b^,  by  habeas  corpus 
cKrefted  to  the  lieutenant  of  the  Tower;  and  being  arraigned 
by  the  fecondary  on  the  Crown-fide^  the  writ  of  mittimus  vfiA 
the  certiorari  and  return  were  read  to  him  by  the  fecondary* 
The  attorney-general  then  prayed,  that  execution  might  be 
awarded ;  and  the  fecondary  demanded  of  the  prifoner,  \9hat  he 
had  to  lay  why  execution  fhould  not  be  done  upon  him. 

The  prifoner,  who,  during  the  whole  time  he  flood  at  the 
W,  behaved  with  great  propriety,  not  infenfible  of  his  condition 
nor  greatly  difconcerted,  faid,  That  he  was  led  to  take  a  part  in 
the  rebellion,  againft  his  own  judgment  and  inclination,  by 
Ibme  upon  whom  his  all  depended  i  that  he  fttll  flattered  hIm-» 
ielf  he  fhould  appear  not  unworthy  of  his  Majefty's  mercy ; 
and  he  mentioned  fome  fa£h  which  he  hoped  might  intitle  him 
to  it.  He  faid  he  did  not  oiFer  thefe  things  as  a  defence  be 
relied  on  in  point  of  law,  but  as  hAs  which  he  hoped  might 
have  ibme  weight  in  another  place,  for  he  was  determined  to 
throw  himfelf  intirely  on  his  Majefty's  mercy* 

Whereupon,  proclamation  being  made  for  filence,  the  Chief- 
Juftice,  after  a  fhort  exhortation  to  the  prifoner,  pronounced 
the  ufual  judgment  in  cafe  of  high  treafon,  as  an  award  of 
execution  grounded  on  the  a£l  of  attainder.  And  a  rule  was  made 
for  his  execution  on  the  feventh  of  June^  and  writs  for  that 
purpofe  to  the  lieutenant  of  the  Tower  and  the  (heriff  of 
P.  43, 44*  .        Middlefex  were  ordered,  as  in  the  cafe  of  Mr.  Ratcliffe. 

And  he  was  executed  accordingly. 

iH.vil.23,15.       The  court  in  pronouncing  judgment  in  this  cafe  followed 
'  Lev^i.  ^^  precedents  in  the  cafes  of  Humphry  Stafford^  and  of  Bark-^ 

^  St.  Tri.  855,   Jiead^  Okey  and  Corbet,     The  cafes  of  Holloivay  and  Sir  Thof^s 
^'^^'  Jrmftrong  in  Charles  the  fecond's  time,  and  of  Lord  Griffin 

in  the  late  Queen's  time,  were  mentioned  at  a  conference  among 
the  judges  of  the  King's  Bench  on  this  occafion;  but  little  re- 
gard was  paid  to  them. 

For  in  Holloway*s^  which  was  the  leading  cafe,  the  opinion 
of  the  Court  feemeth  to  have  been  given  haftily  and  againfl 
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the  fenfe  of  the  bar.  And  in  Lord  Griffin^s  cafe  Chie£- 
Jufttce  Holtj  who  was  at  that  time  abfent,  was  of  a  contrax^ 
ofMnion,  and,  as  I  have  beard,  conftantly  perfifted  in  it ;  and 
I  do  not  fee  how  an  attainder  by  outlawry  at  common  law  is^ 
in  this  rdpedl,  diftinguifliable  from  die  cafe  of  an  attainder  by 
ad  of  parliament,  which,  in  the  prefent  cafe,  is  but  in  nature 
of  a  parliamentary,  outlawry. 

Indeed,  in  cafes  within  the  a£^  of  the  19th  of  the  King, 
r.  34,  where  the  proceeding  is  upon  a  fuggeftion  on  the  roll 
that  the  prifoner  did  not  furrender  to  juftice  purfuant  to  that 
a^  die  conftant  courfe  hath  been  to  award  execution  with- 
out pronouncing  fentence  of  death  as  in  cafes  of  felony:  but 
that  practice  is  grounded  on  the  words  of  the  a£l;  ^'  And  it 
fliall  be  lawful  for  the  Court  to  award  execution  againft  fuch 
offender  in  fuch  manner  as  if  he  had  been  convided  and  at« 
TAINTED  in  the  (aid  court." 

The  record  in  the  cafe  of  BarkJIead  &r.  was  iearched,  and 
the  judges  had  copies  of  it.  It  is  of  Eafter  term  in  the  four- 
teenth of  King  Charles  the  fecond ;  it  agreeth  mutatis  mutant- 
dis  with  the  record  in  Mr.  Murray's  cafe ;  and  after  fetting  forth 
the  z&  of  parliament  by  which  the  prifbners  ftood  attainted  it 
proceedeth,  £t  mode  fcilicet  die  Mercurii  prox*  poft  quinden* 
Pafcb*  ifto  eodem  termino  coram  domino  rege  apud  Wejf  w- 
niunk  ptadiff  Johannes  Barkftead^  'Johannes  Okey^  ^  MiU 
Corbet^  per  Johannem  Robinfon  mil.  ^  bar,  locum^tenent*  Turris 
London* J  virtute  brevis  domini  regis  de  habeas  corpus  ei  inde  di^ 
reSt'  ad  barram  hie  duff  in  propriis  perfonisfuis  (in  cujus  cu/foiP 
praantea  ex  caujis  pradiff  commijji  fuerunt)  qui  committuntur 
eidem  locum^tenenf  :  fuper  quo  quafsf  ejl  per  cur*  de  eifdem  J^ 
hanne  BarkJleaJ^  Johanne  Okey^  ^  Milone  Corbety  ft  quid  pro 
fe  habeantj  vel  dicere  fciarjij  quare  cur*  hie  ad  executionem  de  eis 
i^  eorum  quolibet  procedi  non  debeat ;  qui  feparatim  dicunt  quod 
ipji  nonfunt  eadem  perfona^  nee  eorum  aliquis  eji  eadem  perfona^ 
qua  de  alta  proditione  pradiff  in  a£fu  parliamenti  pradiSf  Jpe» 
cificaf  conviff  fcf  attinff  exijiunt\  ^  hoc  parat*  funt  verificare 
prout  cur*  fcff.  unde  petunt  judicium  iffc ;  tif  GalfridUs  Pahner 
mil,  fcf  bar.  attornaf  domini  regis  generalis  qui  pro  eodem  do^ 
mino  rege  in  hac  parte  fcquitur  prafens  hie  in  cur*  pro  eodem 
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A«m  Ti^  diciiy  fMod  prMdiff  y$hannn  Barhfttadi  Joh^nus 
Qtey^  ff  A^  Cnrbiii  mode  ccmparenf  funt  eadtm  parfoiue^  CsT 
puibei  i§nmi  e/t  eadem  firfona  in  fradiS*  a^u  farlianunti  m«- 
vinatf^  qm  d§  aki  froditiom  praiiif  cwruiff^  d  attina*  exift^ 
tfMty  &  boc  pre  demine  ngi  petit  quod  inquiratur  per  pairiam  | 
a  praS^  Johannes  Bark/U^d^  Johcmes  Okey^  bf  Mlo  Cor-- 
bet  Jimliter  Vc.  Idea  immediate  veniat  inde  jurata  coram  do» 
nino  rego  Hidem  Vc»  Et  juratores  juraiio  pradi^*  per  vice" 
ifmif  Middkfix  preedkEf  ad  boc  impannellaf  exaff  veniuntj  qui 
^veritatem  de  pramijps  dicend*  eleSi*  triat*  bf  jurat*  dicunt  fU'^ 
per  facramentum  fuumy  quodpradiSf  Johannes  Barkjieads  Jo* 
bannes  Oiejij  if  Milo  Corbet  funt  eadem  pfrfona^  &  qmlibet 
€orwn  eft  eadetp  pexfina  in  pree^if  aiiu  parliamenti  nominal  qui 
4e  altd  proditione  pradiii?  in  a£tu  parliamenti  pradi^P  cortviSf  tf 
esttinff  exifluntj  prout  pradUl*  Galfridus  Pabner  mil.  6f  bar, 
Jktomaf  domini  regis  nunc  generaP  pro  di^*  domino  rege  fufe^ 
rius  alUgavit  (fc»  if  uherius  qua/it*  eft  de  prafat*  Johanne 
IS^kftoady  Johanne  Okej^  ^  Milone  Corhety  feparatimy  fi  quid 
tdfi/frius.  prq  fe  habeant  vet  dicere  velint  necne^  qui  nihil  dicuni 
(fe^  J4e9  confidtraf  eft  qufid  pradiff  Johannes  Barkfteady  Jo» 
pannes  Okeyy  (f  MHo  Corbet  ducantury  ^  qmlibet  eorum  dueatur 
vffHi  Turrim  Londouy  if  deinde  per  medium  civitat*  London  di^ 
reSo  ufiui.  ad  fkrcas  de  Tyburn  trabantury  if  quiJibet  eorum 
trahaiury  if  jnper  furcas  illas  ibidem  fu^endantur  if  quilibet 
ttrum  ftifpendaOufy  if  viventes  ad  terram  pofternantury  if  qmili* 
bet  eorum  profiematuTy  if  interiorafua  extra  ventres  fuos  if  eorum 
ettjufiibit  oapiantury  ipftfque  viventibsis  comoutantury  if  capita 
eorum  if  eorum  ct^ujKbet  amputentury  if  corpora  eorum  if  eo.um 
etffMfiibet  in  quahior  partes  dividantury  if  quod  capita  if  quar^ 
teria  ilia  ponantur  ubi  dominus  rex  ea  affignare  vobarit  ifcm 
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Th^  Cafe  of  Lord  Griffin^  from  a  MS.  Pvcport  of 
the  late  Lord  Chief-Baron  Dod. 

Pafch.  7  Ann3B  1708.. 

LORD  Griffin^  who  had  been  outlawed  for  high  trealbin^  Execution 
was  this  term  brought  to  tht  King's  Bench;  and  the  awarded againd 
*  °  a  perl  »n  out- 

whde  record  of  the  indi£tment  and  outlawry  was  read  to  hiin,  lawed  forbi^h 
and  he  was  demanded  if  he '  had  aught  to  fay  why  execution  ''•*^'°"* 
ihould  not  be  done  \  and  he  not  making  any  material  obje&ion 
the  court  ordered  execution  to  be  done.  But  note,  Sir  Janus 
Mountagu  folicitor*general  (there  being  then  no  attorney- 
general)  prayed,  that  judgment  as  in  cafe  of  high  treafon  might 
be  pronounced ;  or  that  at  leaft  it  might  be  entered  on  the 
roll  in  the  award  of  execution  \  and  faid,  that  this  was  the  opi- 
nion of  Hob  Chief-Juftice,  then  at  Bath  propter  agrituiinenu 
But  Powell  and  the  court  held,  that  the  award  of  execution 
Ihould  be  general;  for  the  judgment,  in  the  outlawry  implieth 
all  the  particulars,  and  no  fecond  judgment  ought  to  be  given* 
And  fo  they  faid  it  was  holden  in  the  cafes  of  Holloway  an4 
Sir  Thomas  Armftrong.  Mes  per  auters  dujbitatur  quia  le  livn 
dell  H.  Vll.fo.  24.  e/f  contra;  and  it  was  faid,  that  in  the 
cafe  of  Barkjiead^  Okey^  and  Corbet  the  court  followed  the  pre- 
cedent of  that  book.  „, 

The  Cafe  o{  Elizabeth  Harris. 

« 

AT  Aylejburyy  Lent  affizes  1753,  before  Mr.  Juftice  Deni^  Arfonby  a 
fon^  Elizabeth  Harris,  a  girl  of  fourteen  years  of  age  j^n^'f^fe^'ft  Sf 
and  of  fufficient  underjianding  for  her  years,  was  indifted  for  the  houfo. 
malicioufly  fetting  fire  to  and  burning  a  dwelling-houfc  in  the 
pofleifion  of  Edward  Stokes :  and  Anne  the  wife  of  fFiUiam 
Gmrfe  was  indifted  as  an  acceflary  to  the  felony  before  the 

The  prifoner  Elizabeth  was  the  daughter  of  the  prifoner 
Anne  by  a  former  hufband,  John  Harris.  It  appeared  in  evi- 
dence at  the  trial,  that  John  Harris  died  feixed  of  the  equity 
of  redepiption  of  this  houfe  and  of  another  adjoining  to  it, 
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fubjed  to  a  mortgage*term  for  20 /^  and  that  the  equity  dc- 
fcended  to  his  eldeft  ion,  a  child  left  with  other  childreit  un- 
der the  care  of  their  mother  the  prifoner  j/nm ;  who  was  intitled 
to  dower  out  of  tfaefe  houfes,  but  no  dower  was  ever  afligned* 
That  jfnney  having  die  care  of  her  fon  and  his  eftate>  let  thefe 
booies  to  Edward  Stokis  at  the  rent  of  5/.  a  year,  and  received 
the  rent  for  fome  time ;  but  having  a  large  family  of  children 
(be  was  obliged  to  a(k  relief  of  the  parifh  where  (he  lived* 
That  flie  was  denied  fuch  relief  on  account  of  thefe  houfes ;  the 
parifluoners  infiftii^  that  the  overfeers  of  the  poor  (houkl 
be  let  in  to  the  receipt  of  the  rent,  before  (he  ihould  be  inti-* 
tied  to  any  parochial  relief*  That  thereupon  (he  firequentljr 
declared,  that  £he  would  fet  the  houfen  on  fire  if  the  parifli  did 
not  relieve  her  ^  that  fhe  liad  young  children  whom  the  pariik 
could  not  punifli,  though  they  might  punifli  her ;  and  that  flie 
would  order  the  leaft  ch'dd  (he  had  who  could  carry  a  coat 
of  (ire,  to  burn  the  houfen  down*  And  many  other  decla- 
rations of  the  like  kind  (he  made,  which  difcovered  an  obftinate- 
reft^tion  in  her  to  burn  the  houfes,  rather  than  (libmit  to  the 
terms  the  parifhioners  infifted  on. 

It  appeared  farther,  that  the  prifoner  Elizabeth  fet  the  houfe 
en  fire  by  the  dire^lion  of  the  prifoner  Anne^  who  went  from 
home  6n  purpofe  to  be  abfent  at  the  time  the  faA  was  com* 
mitted ;  and  that  no  other  houfe  was  burnt. 

The  jury  found  both  the  prifbners  guilty.  But  a  doubt  arif- 
ing  by  reafbn  of  the  intereft  the  prifoner  Jnne  had  in  the  houfe, 
Mr.  Juflice  Denijon  thought  proper  to  refpite  judgment,  in 
order  to  take  the  opinion  of  the  judges  on  the  cafe. 

July  die  2d  1753,  at  a  meeting  of  die  judges  at  die  Chief* 
Juftice's  chambers  it  was  unanimoufly  agreed,  that  both  the 
prifoners  arc  guilty  of  febny.  The  only  doubt  was  with  re- 
gard to  the  intereft  the  prifoner  Anne  had  in  the  houfe,  and 
it  was  grounded  on  the  reafoning  in  Holmes's  cafe ;  for  had  (he 
had  fuch  eftate  in  the  houfe  as  would  have  cleared  her  of  the 
charge  of  felony,  the  prifoner  Eli%a6eth^  who  a£ted  by  her  di- 
re£lions,  could  not  have  been  guilty  of  felony.  , 
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But  all  the  judges  ^recd,  that  the  prif^mtr  Jnn/s  title  to 
dower  was  not  fuch  an  intereft  as  could  bring  her  within  the 
nde  in  H^bnes's  cafe.  Hohn^s  had  die  pofleffion  by  legal  tide,  Cro.  Car.  376- 
and  during  the  continuance  of  hts  leafe  could  maintain  his  '  *'^ 
pofleffion  againft  all  mankind }  and  therefore  the  houfe  might 
in  a  limited  fenie  be  cdled  bh  dwn.  But  in  the  prefent 
cafe,  die  pofleilion  was  in  Edward  Stokes  under  a  demife  from 
Anne  in  behalf  of  her  (on,  and  fubjedl  to  a  yearly  rent  which 
ilie  received.  And  her  tide  to  dower,  had  Edward  Stsies's  in- 
tereft been  out  of  the  cafe,  did  not  fo  much  as  give  her  a 
right  of  entry,  it  being  a  bare  right  of  at^ion. 

Mr.  Juftice  Demfin  find,  that  he  had  no  doubt  upon  him 
fron  the  beginning.  But  it  being  a  new  cafe,  and  fome  of 
the  bar  being  doubtful,  be  thought  it  advifeable  to  take  the 
<^iinion  of  the  judges. 

At  the  next  affiles  judgment  of  death  was  pronounced  upon 
both  the  priibners,  and  Anne  was  executed  \  but  Elizabeth  be- 
mg  young  and  aAing  under  her  mother's  dire^ion  was  reprieve 
ed,  and  recommended  to  mercy  on  condition  of  tranfportation. 

It  was  faid  in  the  debate  of  this  cafe  by  fome  of  the  judges 
and  not  denied  by  any,  that  had  Anne  been  feized  of  the  free- 
hold and  inheritance  of  the  houfe,  and  Stokes  in  poffeffion  un- 
der a  leafe,  it  would  have  been  felony  in  Anne  to  have  burnt  it : 
otherwife  all  tenants  and  their  concerns  would  be  very  muck 
at  the  mercy  of  their  landlords. 

The  principle  three  of  the  judges  went  upon  in  Hobms's 
cafe,  (for  Croke  did  not  concur  in  the  judgment,)  doth  feem  to 
warrant  this  opinion.  They  confidered  the  houfe  then  under 
confideradon  as  the  property  of  Holmes^  as  his  own  houfe^  by 
feafon  of  the  eftate  he  had  in  it  under  ^his  leafe.  Croke  did  not 
difpute  the  principle,  but  argued  againft  the  conclufion  die 
other  judges  drew  from  it.  And  if  this  be  fo,  I  do  not  fee 
why  it  may  not  with  ftri^t  legal  propriety  be  faid  of  a  rever- 
fioner,  who  fliould  malicioufly  fet  fire  to  houfes  in  the  pofieiEon 
of  his  tenants  under  leafes  from  himfelf  or  bis  aaceftors,  that 
he  ades  alienas  combujjh. 

Ha  The 
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The  judgment  in  Holmes's  cafe,  to  fay  no  more  of  it,  was 
a  very  merciful  judgment.  The  houfe  might  with  ftriA  IcgaJ 
propriety  have  been  conildered  as  the  houfe  of  the  landlord. 
Both  landlord  and  tenant  have  a  property,  one  temporary  and 
limited,  the  other  abiblute  and  perpetual ;  like  the  b^ee  and 
the  abfolute  owner  of  goods  in  the  cafe  of  larceny  *. 

The  Cafe  of  Anne  Lewis. 

a  G.  II.  c.  15.       A  '^  ^^^  ^^  Bailey  fei&ons  in Jftm  Liwis  was  in- 

nrm/of '"  e^*  ^^^  ^'^^^  ^"  *®  ftatute  of  the  fecond  of  the  King  for  fe- 
lon who  never  lonioufly  uttering  and  publifliing  a  certain  falfe,  forged  and 
txiftcd.  counterfeit  deed,  purporting  to  be  a  power  of  attorney  from 

S/W^^^^EIizabith  Tingle  adminiftratrix  of  her  father  Richard  TmgU 

deceafed,  late  a  marine  belonging  to  his  Majefty's  ihip  the 
He^oTj  to  Frederick  Predbam  of  Bernard' S'-inn  gentleman; 
impowering  the  faid  Predbam  to  demand  and  receive  of  the 
commifConers  of  his  Majefty's  navy,  or  whom  elfc  it  may  con- 
cern, all  prize-money  due  unto  her  i  with  intention  to  defraud. 
Edmund  Ma/on ;  the  (aid  Jnne  knowing  the  (aid  deed  to  be 
falfe,  forged  and  counterfeit. 

The  prifoner  was  convifted  upon  very  full  evidence.  But 
it  appearing  upon  the  trial  that  Rithard  Tingle^  to  whom  ad- 
miniftration  had  been  taken  in  the  name  of  Elizabeth  his  fup- 
pofed  daughter,  died  childlefs  and  unmarried,  a  doubt  was  con- 
ceived, whether,  fmcc  there  never  was  fuch  perfon  in  rerum 
natura  as  Elizabeth  the  daughter  of  Richard^  the  counterfeit- 
ing a  letter  of  attorney  in  that  name  and  under  that  defcription 
be  a  forgery  within  the  ftatute  :  and  upon  this  doubt  judgment 
was  refpited. 

This  doubt  arofe  from  what  Chief- Juftice  Coke  faith,  Ipeak- 
ing  of  forgery,  in  his  3  Inft.  i6g.  "  This,  faith  he,  is  properly 
"  taken  when  the  aft  is  done  in  the  name  (f  another  perfonJ** 

From  whence  it  was  inferred,  that,  there  never  having  been 
fuch  perfon  as  Elizabeth  TtJigle  the  daughter  of  Richard^  the 
counterfeiting  a  deed  purporting  to  be  executed  by  fuch  per- 

(*  3ee  the  cafes  of  Spalding,  Breeme  and  Ptdley  iu  L&ich  193.  195.  2t^.y 

fon. 
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Ion,  cannot  come  within  this  definition  of  the  offence ;  it  is 
not  an  afl  done  in  the  name  of  another  perfon. 

It  was  admitted  by  the  learned  judge  who  raifed  this  doubt,  (Sir  Martia 
that  an  alteration  made  in  a  deed  really  executed,  in  order  to  ^"S^t.) 
give  it  an  operation  different  from  the  meaning  of  parties,  if 
rt  be  done  mala  fide  and  with  an  intention  to  defraud,  wiH  come 
within  the  legal  notion  of  forgery ;  as  antedating  a  deed  of 
fronveyance  in  order  to  over-reach  a  former  deed ;  an  alteration 
in  the  name  and  defcription  of  the  premifes  conveyed,  or  in 
the  fum  of  money  fccured  by  bond  or  other  deed,  or  in  the 
eftate' intended  to  pafs;  thefe  alterations  and  others  of  the  like  , 
nature,  made  to  the  prejudice  of  a  third  perfon,  and  with  4    " 
fraudulent  intention,  come  within  the  ad  on  which  the  prefent 
profecittton  is  founded ;  in  like  manner  as  they  have  been  holden' 
to  be  within  that  of  the  5th  of  Eliz.     For  ih  thefe  inftances 
diere  was  2l  fa^e-maklng^yfWxchis  one  of  the  words  defcripdve 
of  the  offence  ufed  in  both  the  flatutes,  that  is,  the  true  deed 
was  falfiiied;  but  ftill,  faid  he,  diere  was  a  real  deed  on  which 
the  forgery  did  operate. 

*  So  in  the  cafe  of  a  deed  or  inftrument  totally  forged,  it  was 
faid  by  the  fame  learned  judge,  that  it  muft  purport  to  be  the 
deed  of  fome  perfon  really  exifting,  or  that  hath  exifted,  whofe 
deed  by  pofBbility  might  have  been  forged ;  otherwife  it  can- 
not be,  according  to  G>ke*%  defcription  of  the  offence,  **  An 
**  aft  done  in  the  name  of  another  perfon^ 

But  at  a  meeting  of  the  judges  a  few  days  after  Trinity  term 
1754,  at  Lord  Chief- Juftice  Kyder*s  chambers,  eleven  judges 
being  prefent,  ten  of  them  were  very  clearly  of  opinion,  that 
the  prifoner's  cafe  is  within  the  letter  and  meaning  of  the  aftj 
and  in  that  opinion  Chief-Juftice  JVilUsy  who  was  abfent,  fig- 
niiied  his  concurrence  by  letter  communicated  at  that  meeting. 

In  fupport  of  this  opinion  it  was  argued,  that  Lord  Coke*s 
defcription  of  the  offence,  on  which  the  doubt  is  grounded,  is 
apparently  too  narrow.  It  expreflfeth  tlie  mofl  obvious  mean- 
ing of  the  word,  and  taketh  in  that  fpecies  of  forgery  which  is 
moft  commonly  pra£tifed  i  but  there  are  other  fpecies  of  for«- 
gcry  which  wIU  not  come  within  the  letter  of  that  defcription ; 

H  3  the 
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the  cafe  of  antedating,  and  the  other  cafes  which  have  been 
mentioned,  and  are  admitted  to  come  within  the  legal  notion  of 
forgery,  are  of  that  kind. 

The  offence  the  prifoncr  ftandeth  charged  with  is  the  pub- 
liihing  as  true  a  certain  falfe,  forged  and  counterftit  deed,  pur- 
porting to  be  a  power  of  attorney  from  Elizabeth  TingUy  with 
an  intent  to  defraud,  knowing  it  to  be  falfe.  This  is  hcr'of- 
fence,  and  it  is  one  of  the  offences  defcribed  in  the  a£t.  For 
it  is  to  be  obferved,  that  the  act  in  defcribing  the  ofience  doth 
not  ufe  the  v/ords,  tbi  deed  <if  any  perfin^  or  the  deedof  amthiv^ 
or  any  words  of  the  like  import,  but  any  faife  deed.  Is  the 
deed  in  queftion  then  a  folfe  deed,  or  is  it  not  ?  Undoubt- 
edly it  is.  Was  it  publilhed  with  an  intention  to  defraud  ?  \\ 
certainly  was.  I'his  being  fo,  it  would  found  very  harfh  ta 
lay,  that  the  prifonei's  cafe  is  not  brought  within  the  letter  and 
cneaning  of  the  a6t,  becaufe  no  fuch  perfon  ever  exifted  as 
Elizabeth  Tingle  the  daughter  of  Richard-,  in  other  words^ 
becaufe  Ihe  with  an  intention  to  defraud  publifhed  a  deed  im- 
poflible  to  be  true* 

It  may  be  faid,  cut  bono',  to  \diat  purpoie  will  it  be  ta 
forge  deeds  or  other  inftruments  in  the  names  of  perfons  who 
never  exifted  ?  The  naked  ftate  of  the  prefent  cafe  aiifwcreth 
that  queftion.  Letters  of  adminiftration  to  Richard  Tingle 
had  been  taken  out  in  the  name  of  EUxabeth  his  fufpf^d 
daughter ;  by  thefe  letters  an  exiftence  in  ihew  and  appearance 
is  given  to  Elizabeth  the  daughter ;  and  this  was  effected  by  a 
grofs  impofition  on  the  court,  and  by  downright  perjury ;  fo 
that  here  is  a  title  in  (hew  and  appearance  eftablifhed  by  fraud 
and  perjury  in  a  fiditious  perfon :  this  title  is  transferred  in 
fliew  and  appearance  by  the  deed  ftated  in  the  cafe :  and  all  this 
is  done  with  intent  to  defraud  an  innocent  perfon.  Which 
clearly  bringeth  the  prifoner's  cafe  within  the  letter  and  mif- 
chief  of  the  z£k.  At  the  next  felEons  at  the  Old  Bailey  (July 
17th  1754)  the  prifoner  had  judgment  of  death. 

Note*  After  refpiting  judgment  in  the  cafe  of  jfnne  Lewis^ 
and  before  the  judges  could  meet  by  reafon  of  the  late  Chief- 
Juftice  Lee*s  frequent  indifpofition  and  avocations,  two  other 

cafet 
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^afes  of  the  like  kind  and  depending  on  die  fittne  ddubt  came 
faefont  the  court  at  the  Old  Bailey^  and  judgment  was  refpited 
in  them.  But  judgment  of  d»th  was  afterwards  given,  vH 
confbmiity  to  the  opinion  in  Anne  Liwis^s  cafe  *• 

Mary  MitcbelTt  Caic. 

AT  the  Lent  aiSxes  1754  for  the  county  of  Ktnt  Marj 
Mitchell  was  indicted  on  the  ftatute  of  the  7th  of  the  7  g.  II.  c.  lu 
King  for  felonioufly  uttering  and  publilhing  a  certain  falfe,   '^^jf*  for^UeiU 
forged  and  counterfeit  warrant  and  order  for  the  delivery  of  vering  gooi\s. 
goods,  purporting  to  have  been  figned  by  one  George  Moy^ 
knowing  the  fame  to  be  falfe,  forged,  and  counterfeit,  with 
intent  to  defraud  one  JVilliam  yefferys  of  the  feverai  •  goods 
mentioned  in  the  cider:  and  upon  very  full  evidence  (he  was 
found  guilty :  but  Mr.  Juftice  Fojier^  before  whom  fhe  was 
tried,  bought  it  advifable  to  refpite  judgment  upon  a  doubt, 
whether  the  order  fet  forth  in  the  indictment  be  fuch  warrant 
er  order  as  bringeth  the  prifoner's  cafe  within  the  ftatute. 

The  prifpner,  who  was,  or  pretended  to  be  imitled  to  pa« 
rochial  relief  in  the  parifh  of  Maidftongy  went  to  the  {bop  of 
the  faid  William  Jefferysy  who  fold  women's  apparel ;  and  prcr 
tending  that  flie  came  from  the  faid  George  Maj^  who  wit 
then  an  overseer  of  the  poor  of  that  parilh,  produced  to  Mr« 
Jefferys  the  order  fet  forth  in  the  indidmcnt  \  and  defired  him 
to  let  her  have  the  feverai  things  mentioned  in  the  order,  upon 
the  credit  of  it.  But  Jefferys^  fufpe£ting  a  forgery,  fcnt  tho 
priibner  away,  but  kept  the  order,  and  Mr.  May  having  boctt 
fpoken  with,  the  prifoner  was  foon  afterwards  fecured. 

The  order  was  to  this  efFed. 

Mr.  JeflFerys,  O^,  i6di,  1753. 

/  dejire  you  to  let  this  wmnan  bavi  fix  yards  of  ordinary  Jiufy 
me  pair  ofjlockings^  one  Jhifty  one  apTMy  om  bandkerchirf^  and 
I  will  fee  it  all  paid  for^     fVitnefs  my  band^  George  May. 


^m* 


(*  Sec  Bolland's  cafe  ia  Loacb  78. 258.) 

H  4  The 
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The  doubt  was,  whether,  thi^  writing  be  fuch  warrant  or 
.order  for .  the  delivery  of  goods  as  bringeth  the.cafe  within 
the  meaning  of  the  a^ ;  fince  fujipofing  it  to  have  been  ge* 
nuine,  it  could.h^ve  been  confideced  in.no,  otherjight  than  as 
z  requeft  from  May  for  the  delivery  of  the  goods  on  his  credit, 
and  an  undertaking  on  his  p:irt  ,to  fee  them  paid  for.  And 
upon  a  conference  among  the  judges  on  the  5th  oijuly  2754, 
at  Lord  Chief- Juftice  Ryder's  chambers,  nine  of  them  were 
clearly  of  opinion,  that  thir  writing  is  not  a  warrant  or  order 
for  the  delivery  of  goods  within  the  meaning  of  the  aft.  One 
doubted,  but  aCQuiefced ;  another  diffented  j  Mr.  Baron  Legge 
was  abfent. 

Thofe  wj|o  took  the  cafe  to  be  ouf  of  the  aft  argued,  that 
the  words  warrant  or  order^  as  they  ftand  in  the  aft,  are  fyno- 
nymous,  and  expreflive  of  one  and  the  fame  idea,  and  in  com- 
mon parlance  import,  that  the  perfon  giving  fuch  warrant  or 
order  hath,  or  at  leaft  claimeth,  an  Intereft  in  the  money  or 
goods  which  are  the  fubj  eft-matter  of  that  warrant  oir  order  j 
riiat  he  hath,  or  at  leaft  aflumeth,  a  difpofmg  power  over  fuch 
money  or  goods,  and  taketh  on  him  to  transfer  the  property,  or 
cuftody  of  them  at  leaft,  to  the  perfon  in  whofe  favour  fuch 
warrant  or  order  is  made.  This  they  took  to  be  the  ftrift 
literal  conftruftion  of  the  aft.  And  though  the  prefent  cafe, 
and  many  other  cafes  of  the  like  kind  mentioned  in  the  debate, 
may  come  within  the  miichiefs  intended  to  be  prevented,  yet 
in  the  conftruftion  of  afts  fo  penal  as  this,  the  old  rule  of  ad- 
hering ftriftly  to  the  letter  muft  not  be  departed  from ;  and 
therefore  the  prifoner  ought  to  be  difcharged  from  this  indift- 
ment. 

fSirSidneyStaf.       The  learned  judge  who  diflcnted  argued,  that  the  aft  of 
fordSmytbe.)     ^j^g   ^^j^   ^^  ^^  King,  on  which   the    queftion  >rifctb,  was 

made  on  purpofe  to  take  in  the  cafes  which  had  not  been  pro* 
j^.G.  IL  c  15.     vided  for  by  the  former  aft :  and  therefore  ought  to  receive  a 

liberal  conftruftion.  That  the  word,  order^  is  every  day 
ufed  among  traders  in  a  larger  fcnfe  than  is  now  contended 
for.  Letters  or  meflagcs  between  dealers,  where  one  defireth 
the  other  to  fend  him  a  quantity  of  goods  in  the  way  of 
trade,   they  caH   orders  i   and   yet  the   perfon  fending   this 

order 
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order  hath  no  intereft  in  the  goods,  no  difpoHng  power  over 
them,  nor  pretend  eth  to  any. 

That  had  the  paper  in  queftion  been  genuine  and  the  goods, 
delivered  on  the  credit  of  it.  May  would  have  been  liable:  or 
had  the  goods  been  delivered  on  the  credit  of  this  paper^ 
J^fftryi  would  have  been  defrauded* 

He  concluded  therefore,  that  as  the  prefent  cafe  rs  wtthiA 
the  mifchief  intended  to  be  prevented,  and,  as  he  apprehended, 
likewife  within  the  words  of  d)e^a£^  judgment  of  death  ouglht 
to  pafs  upon  the  prifbner. 

At  the  next  affixes  the  prifoner  was  called  up  to  the  bar, 
.and  judgment  wa^  given,  that  fbe  be  difcharged  from  this  in- 
dictment, .  And  there  being  no  other  charge  againft  ker>  fhe 
was  delivered  out  of  gaol  *• 

»     •  •    • 

The  Cafe  of  M' Daniel  and  Others. 

AT^the  on  Bailey  {c&an  in  Deambir  1755  Jufticb 'Fj/?^r  (ioSt.Tri, 
.pvonounced  the  judgment  of  the  court  in  idle  oife*  be-  4i70 
tween  the  King  and  Macdaniel  and  others,  to  t&e  eiFed  fol- 
lowing. . 

The  ipdi&nent  charged)^  that  at  the  general  gad-delivery  indiament 
holdeii  ai  ASaidftone  in  the  county  of  KenU  on  the  13th  of  againft  acce\ 

M       n  '      y  -11  /   1      ¥^.  «  w  J  /         1    fines  before  tfce 

^Ptr  ^  the  twenty-eighth  yetfr  of  the  Kmg,  Pettr  Kelly  and  f^a  ia  r6b. 
yohn  Ellis  were  by  duecourfe  of  law  convided  of  si  felony  and  ^*T^* 
robl;)ery  committed  by  them  in  the  King's  highway  in  the  pari(h 
of  Sairit  Paul Deptford  in  the  county  of  Kent^  upon  the  perfoa 
of  James  Salmon  one  of  the  prUbners  at  the  bar,  and  that  the 
prifonprs  Stephen  MacJfiniel^  J^f^n  Berry j  Janus  Eageuy  and 
James  Salmon^  before  the  faid  robbery,  did  in  the  parifh  of 
Saint  Andrew  Holbourn  in  this  city,  felonioufly  and  nu^icioufly 
comfort,  aid,  affift,  abet,  counfcl,  hire,  and  command  the 
(aid  Peter  Kelly  and  John  Ellis  to  commit  the  faid  felony  and 
robbery. 

On  this  indiftment  the  prifoners  have  been  tried,  and  the  Special  r^rdift. 
jury  have  found  a  fpecial  verdid  to  this  efFe£t. 

That  Kelly  and  Ellis  were  by  due  courfe  of  law  conviAed 
of  the  (aid  felony  and  robbery. 


(*  See  the  cafes  of  Lockett,  Williams^  EUor  and  Clinch  in  Leach  89.  loS. 

That 
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Th^t  before  the  robbery  all  the  prifoiiers  and  one  Tbmas 
Blecj  in  order  to  procure  to  themfelves  the  rewards  given  by 
ad  of  Parliament  for  apprehending  robbers  on  the  highway, 
did  malicioufly  and  fdonioufly  meet  at  the  Bell-inn  in  Holboum 
in  this  city  ^  and  did  then  and  there  agree,  that  the  iaid  Thomas 
Blee  (hould  procure  two  perfons  to  commit  a  robbery  on  the 
highway  in  the  parifh  of  Saint  Paul  Deptfordy  upon  the  perfon 
of  the  prifoner  Salmon. 

That  hff  that  purpofe  they  did  all  malicioufly  and  fdoni- 
oufly contrive  and  agree,  i:hftt  the  faid  Blee  fhould  inform  the 
perfons  fo  to  be  procured,  that  he  would  affift  them  in  ftealing 
linen  in  the  pariib  of  Saint  PaulDcptfsrd* 

■ 

That  in  purfuance  of  this  agreement,  and  with  the  privity 
of  all  the  prifoners,  the  (aid  Bke  did  engage  and  procure  the 
faid  Ellis  and  Kelly  to  go  with  him  to  Deftford  in  order  to 
fteal  linen ;  but  did  not  at  any  time  before  the  robbery  inform 
them  or  either  £f  them  of  the  intended  robbery. 

That  in  confequence  of  the  feid  agreement  at  the  Bell,  and 
with  the  privity  of  all  the  prifoners,  &e  faid  ElUs  and  Kelly 
went  with  the  iaid  BU£  to  Deftford, 

That  the  (aid  BUe^  Ellisy  zni  Kelly  being  there,  and  die  pri- 
(oner  Salmon  beii^  likewHe  there  wailing  in  the  highway  in 
)>urfuance  of  the  laid  agreement,  the  faid  BUe^  EUis  and  Kelly 
felonioufly  aiTaulted  him,  and  took  from  his  peribn  the  money 
and  goods  mentioned  in  the  indidlment. 

They  fiuther  find,  diat  none  of  the  prifoners  had  any  con-» 
veriation  with  the  (aid  Ellis  and  KeHy  or  either  of  them  pre- 
vious to  the  robbery :  but  they  find,  that  before  the  robbery 
the  prifoners  Macdaniel^  Eagen  and  Berry  faw  the  faid  Ellis 
and  Kelly y  and  approved  of  them  as  perfons  proper  for  the  pur- 
pofe of  robbing  the  faid  Salmon. 

But  whether  the  prifoners  are  guilty  in  manner  as  charged 
1(1  the  indi&nent,  they  pray  the  advice  of  the  court. 

fwoqueftioDSi       T^\^  fpecial  verdidt  hath  been  argued  before  all  ^  judges 

of  Englandy  ai^d  two  queftiom  have  been  made. 

Firit, 
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.  Firftf  Whether  it  appeareth  from  the  fads  ftated  in  the 
Ipecial  verdidl,  that  any  robbery  was  committed  \ty  ElUs  and 
Kelfy  on  the  perfon  of  James  Salm$n  ? 

Second)  Suppofing  that  EllU  and  Kilij  were  guilty  is  ptiiH 
cipals  in  the  robbery,  whether  the  fa<^s  found  will  warrant  the 
court  in  paffing  judgment  upon  the  prifoners  or  any  of  them 
upon  this  indidlment  \ 


The  fecond  point  feemeih  to  have  been  the  doubt  on  uriuch  What  wiU 
the  jury  pray  the  advice  of  the  court ;  and  I  have  reafon  to  be-  ^cffanTJScMS 
Iieve,  diat  when  it  firft  came  to  be  coniidered^  it  was  matter  of  the  fa^ 
great  doubt  widi  ibme  gentlemen  of  the  pcofeffion,  wfaofe  abi-> 
lities  were  never  yet  called  in  queftion: 

For  which  reaibn,  and  becauie  the  law  touching  acceilaries 
before  the  fed  is  a  matter  of  great  and  \exv  exteofive  confer 
quence  to  the  juilice  of  the  kingdom  and  ought  to  be  weU  un^^ 
derftood,  I  will  deliver  my  thoughts  upon  the  fecond  queftion 
before  I  come  to  that  which  will  finally  govern  the  prefent 
cafe. 

As  to  the  prifoner  Salmon^  the  judges  upon  confideration  of  , 

this  fpecial  verdid  are  unanimoufly  of  opinion,  that  he  cannot 
be  guilty  within  this  indidmcnt :  fbr  unlefs  he  was  party  to 
the  agreement  at  the  Bell,  there  can  be  no  colour  to  involve 
him  in  the  guilt  of  Ellis  and  Kelly* 

And  on  the  other  hand,  if  he  did  part  with  his  money  and 
goods  in  confequencc  of  that  agreement,  it  cannot  be  faid 
that  in  legal  conftrudion  he  was  robbed  at  all :  fince  it  is  of 
the  eflence  of  robbery  and  larceny,  that  the  goods  be  taken 
againfi  the  will  of  the  owner. 

There  was  a  late  cafe  cited  in  the  argument  on  the  part  of 
the  Crown,  which  I  (hall  conftder  by-and-by,  and  diftinguifh 
from  the  prefent. 

It  hath  been  holden,  and ,  I  think  rightly,  that  a  man  may  Cromp.  Juft. 
make  himfeif  an  acccflary  after  the  fail  to  a  larceny  of  his  own  ^''  **'  ^^^  ^' 
goods,  or  to  a  robbery  on  himielf,  by  harboiu'ing  or  conceal* 
ing  the  thie^  or  affifttng  in  his  efcape. 

And  under  fome  circumfVances  a  man  may  be  guilty  of 
larceny  in  ftealing  his  own  goods,  or  of  robbery  in  taking  his 
own  property  from  the  perfon  of  another.  A  delivereth  c^oods 
to  B.  to  keep  for  him,  and  then  flealeth  them,  with  intent  i  Hale  513. 

to 


12+  T  H  E      R  E  P  O  R  T. 

Stanf.  16.  A-       to  charge  B.  with  the  value  of  them ;  this  would  be  felony  in 
^  y/.    Or  jf^  having  delivered  money  to  his  fervant  to  carry  to 

fome  diftant  place,  difguiretH'  himfelf  and  robbeth  the  fervant 
on  the  road,  with  intent  to  charge  the  hundred  \  this,  I  doubt 
not,  would  be  robbery  in  A. 

For  ill  thefe  cafes  the  mortey  -  ind  goods  were  taken  from 
thofe  who  had   a  fpecial  temporary  property  m  them,  ivith  a 
(Braa.decoron.  wickcd  fraudulent  intention;  which  is  the  aiitient  known  de- 
C.32.  Ficta,iib.  frnition  of  hrcenyj  frauduleata  contralfatio  rei  aliena:  invito 
'*  ^'  ^  domino.     But  I  never  did  hear  before  dils  time  of  any  attempt 

(See  Trcm.  P.    to  chai^e  a  man  as  acceflary  before  the  fadl  to  a  robbery  com- 
^'  *  ^''  mitted  on  his  own  perfon. 

As  to  Ae prKoners  Alacdanielj  Berry  ^ni  EagenjX^e  judges 
are  unanimoufly  of  opinion,  that,  fuppofing  a  robbery  was 
committed  on  Salmon^  the  fadb  found  by  the  fpecial  verdifl; 
are  fufficient  to  charge  them  as  acceffaries  ip  the  manner  they 
are  charged  in  this  indidment. 

For  the  verdiS  findeth,  that  every  circumftance  attending 
the  faft,  the  place  where,  and  the  perfon  on  whom  it  was  to  be 
committed,  the  means  by  which  it  was  to  be  effected,  and  Ac 
perfons  by  whom  it  was  to  be  done ;  all  thefe  circumftances 
were  fettled  and  agreed  upon  by  the  prifoners  previous  to  the 
fadL  And  in  confequence  of  this  confult  and  agreement  the 
fafl  was  committed. 

It  is  indeed  found,  that  none  of  the  prifoners  had  any  con- 
vcrfation  with  Ellis  and  Kelly  previous  to  the  robbery ;  and 
that  BUe  did  not  acquaint  Ellis  and  Kelly  with  his  intention  to 
commit  any  robbery,  but  drew  them  to  Deptford  under  pre^ 
tcnce  of  ftealing  linen. 

Thefe  circumftances  feem  to  have  been  the  foundation  of 
the  jury's  doubt;  and  the  prifoners'  counfel  have  laid  great 
ftrcfs  on  them. 

As  to  that  circumftance,  that  Blee's  true  defign  was  not 
made  known  to  Ellis  and  Kelly^  it  appearcth  manifeftly  by 
the  faas  found,  that  it  was  part  of  the  original  agreement 
•at  tlie  Bell  that  the  true  defign  Jhould  he  concealed  from  them; 
and  that  they  were  to  be  drawn  tp  tlie  place  of  aSion  under 
another  pretence.  This  circumftance  therefore  being  part 
of  the  original  agreement,  the  prifoners  cannot  avail  them^ 
felvcs  of  i*t,   if   the    agreement   upon   the  "whole  and   what 

was 
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\fas  done  in  cqofequence  of  it  be  fufficient  to  make  *tfaeni  ae** 
ceflaries. 

As  to  the  other  circumftance^that  the  prifoncrs  had  no  con* 
verfation  with  Ellis  and  Kelly  before  the  afl&ult  upon  Salmon^ 
their  counfel  relied  chiefly  on  the  wojds  of  the  flatutqs  on 
which  this  indictment  is  founded. 

The  ftatutes  are  the  4th  and  sth  of  PL  and  Ma.  and  the  4  &  s  P.  ic  M* 
3d  and  4th  of  fV.  and  Ma.  The  words  of  the  former,  which   ^^'^  w.  3cM. 
are  defcriptive  of  the  ofFence,  are,  "  If  any  perfon  fliall  mali-   c.  9. 
**  cioufly  counfel,  hire,  or  command."     The  latter  rctaincth 
the  words  counfel,  hire,  or    command,  and    addeth  others, 
**  ihall  comfort,  aid,  abet,  or  affift."    From  thefe  words,  which, 
it  muft  be  admitted,  are  defcriptive  of  the  offence,  the  pri- 
foners'  counfel  concluded,  1  hat  without  a  perfonal  immediate 
communication  of  counfels,  intentions,  and  views,  from  tlie 
fuppofed  acceflarics  to  the  principals,  there  can  be  no  accefiary 
before  the  fad. 

But  the  judges  are  all  of  opinion,  That  whoever  procureth 
a  felony  to  be  committed,  though  it  be  by  the  intervention  of 
a  third  perfon,  is  an  acceflary  before  the  fadl,  and  within  thefe. 
ftatutes.  Fpr  what  is  there  in  the  notion  of  commanding, 
hiring,  counfelling,  aiding,  or  abetting,  which  may  not  be 
effected  by  the  intervention  of  a  third  perfon,  without  any  di- 
red  immediate  connexion  between  the  firfl  mover  and  the 
2&0T  ? 

jf  biddeth  his  fervant  hire  (bmebody,  no  matter  whom,  to 
murder  i?,  and  furnifheth  him  with  money  for  that  purpofe ; 
the  fervant  procureth  C,  a  perfon  whom  J  never  faw,  nor 
heard  of,  to  do  it :  is  not  jfy  who  is  manifeftl y  the  firft  mover 
or  contriver  of  the  murder,  an  acceffary  before  the  fa«fl  ?  It 
would  be  a  reproach  to  the  juflice  of  the  kingdom  to  fuppofe 
he  is  not. 

It  is  a  principle  in  law  which  can  never  be  controverted, 
Aat  he  who  pi^ocureth  a  felony  to  be  done  is  a. felon.     If  pre-  ^ 

fent  he  is  a  principals  if  abfent  an  acceffary  before  the  fafl. 

In  the  cafe  of  the  Earl  of  Sonurfet,  who  was  indifted  upon   i  ^  Tri.  335. 
the  ftatute  of  Ph.  and  Ma.  as  an  acceffary  before  the  hA  to 
the  murder  of  Sir  Thomas  Overbury^  the  Lord  Chancellor 
ElUfmere  High  Steward,  in  the  outfet  of  the  caufe  and  be- 
fore any  evidence  given,  direfted  the  peers  triers,  awd  all  die 

judges 
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jd^es  prefent  concurred  with  his  lordAifH  ^t  the  only  pofait  in 
ifluc  was,  whether  the  Earl  caufed  or  procured  the  murder 
or  ftot*  And  accordingly  the  Earl  was  found  guilty  i^n  evi- 
dence which  (atisfied  his  peers,  that  he  had  contributed  to  the 
murder  by  the  intervention  of  his  lady,  and  of  Sir  yarvis 
Eluuysj  and  Franklin^  who  were  themfelves  no  more  tfaan  ac- 
.  ceilkries ;  without  any  fort  of  proof  that  he  had  ever  converfed 
with  Weflon^  the  only  principal  in  the  murder,  or  had  corre* 
Iponded  with  him  direftly  by  letter  or  meffage. 

The  beft  writers  on  the  Crown  Law  agree,  that  perfon* 
procuring,  or  even  confenting  beforehand,  are  acceflaries  be^ 
fore  the  b&» 

Lord  Qbke  in  his  comment  on  Weft.  i.  f.  14,  in  explaining 
die  words  commandment  and  aid  a^s  applied  to  accefGuies  be- 
fore the  feftj  faith,  "  Under  this  word  command  arc  underftood 
««  all  thofe  who  incite,  procure,  fet  on,  or  ftir  up  any  other  to 
"  do  the  fed :  and  under  the  word  aid  are  comprehended  all 
«  perfons  counfelling,  abetting,  plotting,  aflcnting,  confenting, 
^  and  encouraging  to  do  the  ad,  and  noc  prefent  when  the  a& 
^  is  done.'* 

I  Hale  374.  Lprd  HaU  (kith,  «  Mifprifion  of  felony  is  the  concealing 

<^  of  a  felony  which  a  man  knows  but  never  confented  to ;  for 
«  if  he  confented  he  is  either  principal  or  accej/ary.'*     Again, 

Id.  615, 616.       «  An  acceflary  before  is  he  that  being  abfent  at  the  time  of 

"  the  felony  committed  doth  yet  procure,  counfel,  command, 
**  or  abet  another,  to  commit  a  felony.** 

Many  authorities  to  this  purpofe  may  be  cited,  which  for 
brevity-fake  I  will  barely  refer  to  ♦• 

It  was  oUeded  by  the  prifoners'  counfel,  that  penal  ftatutes 
are  to  be  conftru^  with  great  ftri<^fs ;  and  that  the  wordft 
procure  or  confent  are  not  to  be  found  in  either  of  the  ftatutcs 
upon  which  this  indi&nent  is  formed. 

The  principle  is  true,  that  in  profecutions  on  penal  flatutes 
the  words  c£  die  ftatute  are  to  be  puriucd.    But  it  is  equaHf 

— — " — — 

•  Sec  Stanf.  40.  Lambard  287.  ediU  1 588.  Dab.  c.  16s.  /.  5.  And  fo« 
Co.  Ent.  Appeal,  fh  5,  6.  Dyer  120,  \%t,  x  And.  195.  Rafialy  Appeal,  ph 
r  Cr  Precedents  of  appeals  and  indidmcnts  asainit  ac«f  ffarief  before  cbe  H% 
aU  cHarEiDs  them  as  procwert  of  the  felony. 

tnwi 
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true)  lliat  we  ire  not  to  be  governed  by  die  fbund^  but  by  the 
well-known,  true,  legal  import  of  the  words. 

Some  of  die  words  made  ufe  of  in  the  prefent  indi£fanent 
and  in  one  or  other  of  the  ftatutes  upon  which  it  is  founded 
are,  command^  aid^  and  abeU  The  paflage  I  have  juft  cited  . 
rom  Lord  Coke  fheweth,  that  perfons  procuring,  contriving^ 
or  confenting  come  within  the  words  aid  and  command.  And 
that  perfons  procuring  are,  in  the  language  of  die  law,  abet* 
tors  may  be  proved  by  many  authorities,  which  it  is  not  ne- 
ceflary  to  cite  at  large  ♦. 

This  being  fo,  the  prifoners  Macdaniel^  E^gefh  and  Berry^ 
who  were  the  contrivers  of  this  fcene  of  iniquity,  ^reed  upon 
the  place  and  manner  of  execution,  and  conduced  the  whole 
by  die  intervention  of  their  inftniment  Blee^  are  acceflaries 
before  to  this  robbery,  fiippofing  a  robbery  to  have  been  com- 
mitted :  for  in  conftrudion,  and  indeed  in  the  language  of  the 
kw,  dieydid  command  Ellit  zad  Kelfy  to  commit  the  hGt, 
and  diid  aid  and  abet  them  in  it. 

I  come  now  to  the  odier  queftion,  Whedier,  upon  die  ftate  if  goods  He 
of  the  cafe  in  the  f^ial  verdifl,  any  robbery,  in  die  legal  no-  *^*^^  ^''*  ***®' 
tion  of  diat  ofFencc,  was  committed  on  Salmon  or  not  ^"^er'  ^'^ 

And  die  judges  are  of  opinion,  diat  it  dodi  not  appear,  "^^^"^^ 
from  the  fodts  ftated  in  the  verdid,  that  the  taking  the  money 
and  goods  from  Salmon  by  Ellis  and  KiUy  dodi  amiount  to  a 
jobbery,  in  die  legal  notion  of  that  offence. 

Somediing  was  faid  in  arguing  diis  cafe  upon  die  queftion^ 
how  far  a  perfon  charged  as  an  acceffary,  and  brought  to  his 
trial  after  the  convidion  of  the  principal,  can  controvert  the 
trudi  of  die  fea  found  by  die  verdid  againft  the  principal; 
or  how  ftr  die  fuppofed  acceflary  can  be  let  in  to  fliew,  eidier 
that  no  felony  was  committed,  or  that  die  perfon  conviftcd 
^  principal  was  not  guilty  of  it. 

This  general  queftion  is  of  great  extent  and  of  mighty  im-  (SceDifcUl. 
portancc  in  profecutions  of  this  kind;  and  Ibme  diverfity  of  c.2,  ^3-) 
opinion  there  is  among  the  judges  upon  it. 


•  Sce^.,>rs  Termi  /.  Uy,  verb.  Abettors. '  St^ford,  U:  3,  c.  11.  JTcftm.  2. 
c.  i».    KaftaTi  tAUfo,  43.  k»  44.  a.   Dyer  no. 


But 
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But  it  w91  not  be  nccelTary  at  prefent  to  enter  a^  all  into 
it;  becaufe  the  court  in  die  prefent  cafe  muft  found  it's  judg-* 
ment  upon  the  fads  found  by  the  verdidl,  and^  upon  theoju 
alone.  Now  it  is  exprefely  found,  that  Salmon  was  party  to 
the  original  Agreement  at  the  Bell  j  that  he  confented  to  part 
with  his  money  and  goods  under  dolour  and  pretence  of  a  rob« 
bery;  and  that  for  that  purpofe,  and  in  purfuance  of  this  con- 
fent  and  agreement,  he  went  to  Depifordy  and  waited  there  till 
this  colourable  robbery  was  efFeded. 

This  being  the  ftite  of  the  cafe  wiA  regard  to  Salmon^  the 
judges  are  of  opinion,  that  in  confideration  of  law  no  robbery 
was  committed  on  him.  His  property  was  not  taken  from 
him  againft  his  wilL 

Pqtiiftg  in  fear        It  was  (aid  by  the  prifoners*  counfel,  that  the  verdift  doth 

not  find>  that  Salmon  was  put  in  fear ;  and,  fay  they,  there  can 
be  no  robbery  without  the  circumftance  of  putting  in  fear. 

(See  4  Black.  I  think  the  want  of  that  circumftance  alone  ought  not  to  be 
and^tbe  cai^of  regarded.  I  am  not  clear>  that  that  circumftance  is  of  ne- 
Bonnaily  and  ceffity  to  be  laid  in  the  indidhnent,  fo  as  the  &£b  bp  charged 
Leach  176.2^1 )  ^°  ^^  ^^^^  vioUnter  et  contra  voluniatem^      I  know  there  are 

opinions  iq  the  books  which  feem  to  make  the  circumftance 
of  fear  neceflary ;  but  I  have  feen  a  good  MS.  note  of  an 
opinion  of  Lord  Holt  to  rfie  contrary ;  and  I  am  very  clear, 
that  the  circumftance  of  adtual  fear  at  the  time  of  the  robbery 
needeth  not  to  be  flriSly  proved;  Suppofe  the  true  man  is 
knocked  down  without  any  previous  warning  to  awaken  his 
fears,  and  lieth  totally  inf^nfible  while  the  thief  rtfleth  his 
pockets,  is  not  this  a  robbery  ?  And  yet  where  is  the  cir- 
cumftance of  a&ual  fear  ?  Or  fuppofe  the  true  man  maketh 
a  manful  reliftance  but  is  overpowered  and  his  property 
taken  from  him  by  the  mer&  dint  of  fuperior  ftrength,  this 
doi^btlets  is  a  robbery.  And  in  cafes  where  the  true  man  de- 
iivereth  his  purfe  without  refjftance,  if  the  h£i  be  attended 
with  thofe  circumftances  of  violence  or  terror  which  in  com- 
mon experience  are  likely  to  indute  a  man  to  part  with  his  pror 
pcrty  for  the  fafety  of  his  perfon,  that  will  amount  to  a  rob- 
bery :  and  if  fear  be  a  neceflary  ingredient,  the  law,  in  odium 

X  fpoUatoris^ 


THEREPORT.  xaj 

JpoRatorUy  will  prefumc  fear  where  there  appear eth  to  bd  fo 
juft  a  ground  for  it. 

I  come  now  to  the  cafe  which  I  promifed  at  the  beginning 
to  coniider  and  to  diftingui(h  from  the  prefent  cafe.  One 
Norden^  having  been  informed,  diat  one  of  the  early  flage* 
coaches  had  been  frequently  robbed  near  the  town  by  a  fingle 
highwayman,  refolved  to  ufe  iiis  endeavours  to  apprehend  the 
robber.  For  this  purpofe  he  put  a  little  money  and  a  piftol 
into  his  pocket,  and  attended  the  coach  in  a  poft-chaife,  till  tiie 
highwayman  came  up  to  the  company  in  the  coach  and  to  him^ 
and  prefenting  a  weapon  demanded  their  money.  Nordtn  gave 
him  the  little  money  he  had  about  him,  and  then  jumped  out  of 
the  chaife  with  his  piftol  in  his  hand  \  and  with  the  affiftance  of 
fome  others  took  die  highwayman. 

The  robber  was  in(U£led  about  a  year  ago  in  this  court  for 
a  robbery  on  Nordtn^  and  convided  :^  and  very  properly,  in 
my  opinion,  was  he  convicted. 

But  tiiat  cafe  differeth  widely  from  the  prefent  In  that 
cafe  Norden  fet  out  with  a  laudable  intention  to  ufe  his  endea- 
vours for  apprehending  the  highwayman,  in  cafe  he  fhould  diat 
mormng  come  to  rob  the  coach,  which  at  that  tirm  wat 
totally  uncertain ;  and  it  was  equally  uncertain  whether  }ie 
would  come  alone  or  not.  In  the  cafe  now  under  confident- 
tion  there  was  a  moft  deteftable  confpiracy  between  Salman 
and  the  reft  of  the  prifoners,  that  his  property  (hould  be  taken 
from  him  under  the  pretence"  and  (hew  of  a  robbery ;  and  time, 
place,  and  every  other  circumftancc  were  known  to  Sabnom 
beforehand,  and  agreed  to  by  him. 

In  Norden*s  cafe  there  >yas  no  concert,  no  fort  of  connection 
between  him  and  the  liighwayman;  nothing  to  remove  or 
leffen  the  difficiJty  or  danger  Norden  might  be  expofed  to  in 
the  adventure.  In  the  prefent  cafe  there  was  a  combination 
between  Salmon  and  one  at  leaft  of  the  fuppofed  robbers,  I 
mean  BUe :  and  though  Salmon  might  not  know  the  perfons 
of  Ellis  and  Kelfy ;  yet  he  well  knew,  that  they  were  brought 
to  the  place  by  l^s  friend  Blu^  and  were  whoUy  under  his  di- 
redion* 

So  widely  do  theie  cafes  differ ! 

I  Ta 
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To  Conclude,  all  the  prifoners  have  been  guilty  of  a  mdft 
V/icked  and  dcteftable  confpiracy  to  render  a  T^ry  iaiutary  law 
fubfervient  to  their  vile  corrupt  views.  But  great  as  their 
bfFence  is,  it  doth  not  amount  to  felony:  and  therefore  the 
judgment  of  the  court  is,  that  they  be  all  difcharged  of  this  in- 
ditflment. 

A  bill  of  indiOmcrtt  was  afterwards  found  agatnft  all  tbe 
prifoners,  and  profecuted  at  the  expence  of  the  Crown,  xxpon 
iisQ  reprefentation  of  the  judges,  for  a  confpiracy,  in  which  the 
principal  fa£bs  found  by  the  fpecial  verdkS:  on  the  felony-bill 
were  chai^d.  On  this  indidmenc  they  were  all  convided : 
and  the  court  gave  judgment,  that  they  be  all  fet  in  aikt  upon 
the  pillory  twice ;  that  they  (land  committed  for  ieven  years, 
and  until  they  find  fureties  for  their  good  behaviour  for  three 
years  afterwards. 

One  of  them  (Eagen)  lofl  his  life  in  the  piHory  through 
the  refentment  of  the  populace.  And  on  diat  account  the 
others  did.  not  ftand  a  fecond  time ;  but  th^  are  all  in  Newgate 
very  dofely  confined  under  their  fentence. 

What  follow*         In  the  cafe  cited  in  the  marginal  note,  f,  ia6.  from  i  Jnd. 
«d  in  courc!^^  *  X95«  ^  indidhnent  was  holden  to  be  fufficient,  though  the 

words  of  the  flatut&of  PL  and  Ma,  were  not  purfued;  the 
words  exciiavity  nwvitj   (ff  procuravit   being  deemed  taurta- 
•  mount  to  die  words  of  the  (faitute,  and  defcriptive  of  the  6me 
.ofience. 

^  I  take  this  cafe  to  be  good  law,  though  I  confefs  it  is  the 
'  only  pitcedent  I  have  met  with,  where  the  words  of  the  ftatute 
have  been  totally  dropped:  and  I  the  rather  incline  to  this 
opinion,  becaufe  I  obferve  that  the  legiilature,  in  flatutes  made 
from  time  to  time  concerning  acceflaries  before  the  bStj  hath 
hot  confined  itielf  to  any  certain  mode  of  expreffion ;  but  hath 
rather  chofen  to  make  ufe  xjf  a  variety  of  words,  aU  terminating 
in  the  fame  general  idea. 

•31EH2.ft.12.  Some*ftatutes  make  ufe  of  the  word  accefTaries,  fingly, 

f.  5.  ai  Jac.  c.  6.  t^ithout  any  other  words  defcriptive  of  the  offence.    Others  f 

a K  U^^^^*  ^^^ *^  words, abennent,  ptocurcment,  helping,  maintaining 

X  I  £d.  VI.  and  counfelling,  or,  ;(.  aiders,  abettors,  procurers,  and  c<nm« 

(i"4&5'p.&M.  fellors.    One  |  deTcribetfa  the  offence  by  the  words,  com- 

c-4*  mand,  counfel,  or   hire;  another  §  calleth   the  offenders, 

6  39  Eli*'  c-  9*  « 

ci:  3  pro- 
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proMWs,  or  acceflfaries.    One,  *  having  macle  ufe  4^  the  *  3  &  4  w.fc 
^Rponb,  conoiort,  aid^  abet^  affift,  counfel>  hire,  or  command^      '  '  ^* 
intmediatdy  afterwards  in  describing  the  fame  oflFence  in  ano- 
ther cafe)  ufetb  the  words  couniel,  hire,  or  command  cnlj. 
f  One  ftatute  calleth  them  counfellors  and  contrivers  of  fe^  f  x  a.  ft.  a; 
lonies ;  and  many  others  make  ufe  of  the  terms  counfdyiors,  ^  ^' 
aiders,  and  abettors,  or  barely  aiders  and  abettprs. 

From  theCb  different  modes  of  expreffion,  ail  fiairly  deicrip- 
tiveofthe  fiune  offence,  I  think  one  may  fafely  conclude,  diat 
ill  the  conftni<%on  of  ftatutes,  which  ouft  clergy  in  the  cafe  ol 
farticipes  criminis^  we  are  not  to  be  governed  by  the  bare 
found,  but  by  the  true  legal  import  of  the  words  j  and  alfo) 
that  every  perfon  who  cometh  within  the  defcription  of  thefe 
ftatutes,  various  as  they  are  in  point  of  expreffion,  is  in  the 
judgment  of  the  legiflature  an  acceflary  before  i}ie  h£i  $  linlefs 
he  is  prefent  at  the  hSt^  and  in  that  cafe  ke  is  tmdoubtedly  a 
prinqpal. 

« 

Two  of  thefe  mifcreants^  Macdtnid  and  &rfy,  tttfgethef  n  is  hot  mur» 
.^th  one  j\dary  JomSj  were  afterwards  indi<S^ed  for  murder  ^^^^^l^^^ 
upon  a  conlpiracy  of  the  like  nature  againfir  one  Kiddm^  n^  another  b/ 
wasconviAed  and  executed  for  a  robbery  on  the  highwa]fi  V^nwcy* 
\ipon  the  evidence  of  Berry  and  yomu  ' 

Upon  this  indictment  they  were  tried)  and,  the  (pecial  matter 
being  fet  forth  in  Ae  indi^ment,  the  court  fufFered  them  to 
be  cooyii^ed,  but  inunedtately  re^^iled  ju<^ent;  in  frdct  - 
that  the  point  of  law  might  h^  more  jEully  coniidered  upoji  mo-^ 
tipn  in  arreft  of  judgments     But  the  ,attorhey«^generttl  de^  (Ste4Black. 
dining  to  argue  the  point'  of  law,  .the  priforier#  w^re  at  a.  fub*  c*  i4*  p- 19^* 
fequentfd&ondiibhargedofthatiindiament  :  ^°^^^'^ 

This  prolefcution,  I  am  fatisfied,  arofe  frorfi  i'  laudable  zdal 
for  kee{nng  the  fountains  of  juftice  pure  and"tinptiflutcdi  and 
A  juft  indignatiDn  agiinft  an  offence  of  diis  ffgrid  tenoiifnity. 

It  xnuft  be  confefledi  thgt  there  are  ftrong,  pailages  in  our 
antient  writers  which  greatly  countenance  a  proiecj^.tton  of 
this  kind*  Sm  iJlofe  .writeixmuft  dlwaj^  be  r^d  with  great 
i^Mipn  ujpon  ibe  fubjed  gf  homicide* 

I  %  iBnidl09f 


-lU  ^    i! 


.1    i<. 


*••*••-•-••'•  .  •  '»■'•- 


132 


(See3lnft.4*0 


On*  murder  or 
xnaoflaughter } 


THE     REPORT. 

BraSoHy  whom  the  writers  erf*  diat  age  for  the  moft  part 
follow,  was  a  do£lor  of  bodi  laws  before  be  came  to  the  bench. 
It  is  no  wonder  therefore,  that  having  before  him  no  tolerable 
iyftem  of  the  Engli/hhv/y  then  in  it's  iniant^-ftate,  he  fhould 
adopt  what  he  found  in  the  books  of  the  civil  and  canon  law, 
which  he  had  read  and  feemeth  to  have  well  underftood  *• 

■ 

Succeeding  writers  of  that  age  reiined  upon  hintj  and  in 
dicir  loofe  way  wrote  upon  the  fubje<^  rather  as  divines  and 
cafuifts  dian  as  lawyers  j  and  feem  to  have  conHdered  the 
offence  merely  in  the  light  in  which  it  might  be  (xippo&d  to  be 
confidered  in firp  atli. 

But  the  practice  of  many  ages  backwards  doth  by  no  means 
countenance  their  opinion. 

And  during  all  the  violence  and  rage  of  the  profecution 
againft  Dn  Oatesy  it  feemeth  not  to  have  entered  into  the 
imagination  of  thofe  concerned  in  it,  or  of  the  court,  who 
would  not  have  fpared  him  if  they  could  have  taken  their 
full  blow  at  him,  that  the  offences  of  which  he  was  convi£led 
could  have  been  fo  charged  as  to  have  reached  his  life :  though 
the  judgment  they  pafled  on  him,  the  moft  cruel  I  believe  t^t 
ever  was  given  in  fFeJbmnJter^hall  in  cafe  -of  a  mifdemeanour^ 
might  probably  have  ended  in  his  death  f. 

Richard  Mafon^s  Cafe. 

AT  fFinchefler  Sumoier-aiEzes  1756  Ricbm'd  Mafin  was 
indi£bed  before  Mr.  Seijeant  fnUis,  who  went  judge 
of  affile  that  circuit,  for  the  wilful  murder  of  William  Mafon 
his  brother ;  and  was  upon  full  evidence  convided  to  the  la- 
tisiadion  of  the  feijeant,  and  judgment  of  death  was  pafled  on 
him.  But  the  ferjeant  being  informed  that  fome  gendemen  of 
rank  at  the  bar  doubted,  whether  upon  the  circumflances 
given  in  evidence  the  offence  amounted  to  murder  or  man-* 
daughter,  he  reipited  execution  till  the  opinion  of  the  judges 
could  be  taken  upon  the  cafe,*  which  he  reported  to  have  been 
1(8  followeth. 


•l-Kii 


^-^ 


i*^MMI 


(See  Cod*  L  9*         *  ^^  ^^C»*  1*  48.  tit.  S.  ad  hgem  CorMiiam  At  Sfcmt,  L.  9,  tk^s^  W  Ugtm 
tit.  16.  ad  ^fallam\  and  the  writers  on  the  canoa  law»  colleAed  by  LinvjtoJ,  1. 1.  tit.  ii. 

verW  NkOccidts,  •    * 

f  See  4  St.  Tri.  the  proceedtogs  asainft  hixDf  and  what  lell  fxvn^  the  coniC 

at  the  time  of  giving  jndsmeot. 
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•  The  prifoner,  with  the  deceafed  and  another  brother  and 
fome  neighboi^rs,  was  drinking  in  a  friendly  manner  at  a 
publick  houfe ;  till  growing  warm  in  liquor  but  not  intoxi** 
^ted,  the  prifoner  and  the  deceafed  began  in  idle  fport  to  pull 
^d  pufli  each  other  about  the  room.  They  then  wreftled  one 
&U>  and  foon  afterwards  played  at  cudgels  by  agreement. 

All  this  time  ^o  tokens  of  anger  appeared  on  either  fido, 
till  the  prifoner  in  the  cudgel-play  gave  the.  deceafed  a  fmart 
blow  on  the  temple.  The  dece^ed  thereupon  grew  angry, 
and  duowing  away  hi»  cudgel  clofed  in  with  the  prifoner,  and 
^ey  fought  a  fhort  fpace  in  good  earneft :  but  the  company 
interpofuig  they  were  foon  parted^ 

The  prifoner  then  quitted  the  room  in  anger ;  and  when  be 
got  into  the  ftreet  was  heard  to  fay,  ^^  Damnation  feize  me  if 
^  I  do  not  ffetch  fomething  and  ftick  him."  And  being  re- 
proved for  ufing  fuch  expreiEons  he  anfwered, "  I'll  be  damned 
^  to  all  eternity  if  |  do  not  fetch  fomething  and  run  him  through 
««thcbody,'^ 

The  deceafed  and  the  reft  of  the  coi^pany  continued  in  the 
room  where:  the  affray  happened :  and  in  about  half  an  hour 
the  prifoner  returned,  having  put  off  a  flight  thin  cosit  he  had 
on  when  he  quitted  the  room,  and  put  on  one  of  a  coarfe  thick 
cloth.  The  door  of  the  room  being  open  into  the  ftreet,  the 
prifoner  ftood  leaning  againft  the  door-poft,  his  left-hand  iu 
his  boibm  and  a  cudgel  in  his  right,  looking  in  upon  (he  com-« 
pany,  but  not  fpeaking  a  word« 

The  deceafed  feeing  him  in  that;  pofture  invited  him  into 
the  company ;  but  the  prifoner  anfwered,  **  1  will  not  come 
«« in."  ^  Why  will  you  not  ?"  (aid  the  deceafed.  The  pri- 
foner replied,  ^^  Perhaps  you  will  fall  on  me  and  beat  me.'* 
The  deceafed  afiiired  him  he  would  hot }  and  added>  ^  Befides, 
^  you  think  yourfelf  as  good  a  man  as  me  at  cudgels,  perhaps 
^you  will  play  at  cudgels  with  me/'  The  prifoner  anfwered^ 
^  I  am  not  aftaid  to  do  fo  if  you  will  keep  ofFyour  fifts." 

Upon  thefe  words  the  deceafed  got  up  and  went  towards 
the  prifoner,  who  dropped  the  cudgel  as  the  deceafed  was 
coming  up  to  hinu    The  deceafed  took  up  the  cudgel  and 
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\fHb  it  gave  the  prisoner  two  blows  on  die  fliouMer.  The 
prifbner  trnmedlately  put  his  right-4iand  into  his  bo£>iii,  an<{ 
drew  oat  the  blade  of  a  tuck-fword  ciying,  ^  Damn  you,  ftand 
<'  ofF  or  1*11  ftab  you  ;'*  and  immediately,  without  giving  the 
deceafed  time  to  ftep  back,  made  a  pafs  at  him  with  the  fwor4» 
but  milled  him.  l^he  deceafed  thereupon  gave  back  a  Kttie^ 
and  the  prifoner,  fhortening  the  fword  in  his  band,  leaped  for* 
ward  toward  the  deceafed,  and  ftabbed  him  Co  the  heart,  and 
he  inftantly  died. 

The  judges  having  had  copies  of  the  cafe  left  at  their 
chambers  met  in  Aiichaelmas  vacation  at  Lord  MansJUU^% 
chambers  and  unanimoufly  agreed,  that  there  are  ki  this  cafe  fe 
many  circumftances  of  deliberate  malice  and  deep  revenge  on 
the  defendant's  part,  that  his  offence  cannot  be  Ids  than  wilfiil 
murder.  He  vowed  he  would  fetch  fbmething  to  ftick  bim^ 
to  run  bim  through  the  body.  Whom  did  he  mean  by  bim  f 
£very  circumftance  in  the  cafe  fheweth  he  meant  his  brother«r 
He  returned  to  the  company  provided  to  appearance  with  an 
ordinary  cudgel,  as  if  he  intended  to  try  fkill  and  mauihood  a 
fecond  time  with  that  \^eapon  ;  but  the  deadly  weapon  was  all 
the  while  carefully  concealed  under  his  coat;  which  moft 
probably  he  had  changed  for  the  purpofe  of  concealing  die 
weapon. 

He  flood  at  the  door  refufing  to  come  nearer,  but  artfiilly 
drew  on  the  difcourfe  of  the  paA  quarrel ;  and  as  foon  as  he 
faw  his  brother  difpofed  to  engage  a  fecond  time  at  cudgels,  he 
dropped  his  cudgel  and  betook  him  to  the  deadly  weapon, 
which  till  diat  moment  he  had  concealed. 

He  did  indeed  bid  his  brother  ftand  olF|  but  he  gave  him 
no  opportunity  of  doing  lb  before  the  firft  pafs  was  made.  His 
brodier  retreated  before  the  fecond,  but  he  advanced  as  h&^ 
and  took  the  revenge  he  had  vowed* 

The  ciitumftance  of  the  blows  before  the  fword  was  pro- 
duced, whidi  I  prefume  might  weigh  with  the  gentlemen  who 
doubted,  alteredi  not  the  cafe  at  all,  nor  doth  the  preceedent 
(]uarrel;  becaufe,  ail  circumftances  coniQdered,  he  appearedi 
to  have  returned  with  a  deliberate  refolution  to  take  a  deadly 
revenge  for  what  had  palTed  i  and  the  blows  were  plainly  a 

provo* 
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provocation  fougbi  on  his  part,  that  he  migfit  execute  the 
wickeii  purpofe  of  his  heart,  with  ibme  colour  of  excUfe, 

He  was  foon  afterwards  executed. 

See  Hale's  Sum.  48.  and  i  Hak  457.  two  cafes  of  provo- 
cztions  fought  adjudged  murder  i  though  coming^'far  (hort  of 
this  in  point  of  malignity. 

« 

The  Cafe  of  Riciard  Curtis. 

HE  was  indidlcd,  at  the  Summsr-ailizes  1756  for  the  Mnrderofn 
town  and  county  oiNewcaJlle  upon  Tyne^  for  the  (ourder  Sng  proc«S?" 
of  JVtlliam  jftkinfon.  * 

Upon  the  trial  the  cafe  speared  to  be,  that  a  procefi  in  the 
nanure  of  a  capias  ad  jathfadtndum  iiTued  stgainft  one  CharUt 
Ccavlxng  out  of  the  town-court,  diro^d  to  yofepb^  Dixon  a 
ferjeaot  at  mace  belonging  to  the  county  who  got  Jobn  Suntus 
another  ferjeant  at  mace  to  go  and  execute  it  for  him.  Sur^tees 
accordingly  v/ent  to  Cowling^s  workfhop  adjoining  to  Jus 
houfe,  and  taking  hold  of  him  told  him,  that  he  had  an  execu* 
don  agalnft  him.  Cowling  demanded  a  fight  of  the  procefs  j 
which  being  refufed,  Cowling  witli  the  aififtance  of  the  prifoner 
by  force  and  violence  refcued  himfelf. 

Suretees  immediately  acquainted  Dixon  with  what  had  hap- 
pened ;  and  thereupon  Dixon  prevailed  upon  the  mayor's  of- 
ficer to  infer  t  the  name  of  Suretees  in  the  procefi  :  and  Suretees 
then  went  before  a  juftice  of  the  peace  for  the  town  and  county 
and  made  information  on  oath,  that  he  did,  by  virtue  of  tho. 
feid  procefs  to  him  and  Jofcph  Dixon  direfted,  apprehend  the 
laid  CoiuUng^  who  by  wreilling  and  ftrokes  got  out  of  his  bands 
and  made  his  efcape» 

The  juftice  thereupon  granted  a  warrant  direded  to  all  (a» 
jeajits  at  niace,  conftables,  and  other  officers  within  tfae  iaid 
town  and  county,  reciting  the  proce&  already  mentioned,  that 
Sureties  had  that  day  arretted  Cowling  by  virtue  thereof,  and 
that  Cowling  had  by  wreftling  and  ftrokes  refcued  himfelf,  and 
commanding  all  officers  ^c.  to  apprehend  the  (aid  Cowling 

I  4  «Bd 


136  T  H  E     R  E  P  O  R  T. 

and  to  bring  him  before  the  juftice  nvho  granted  the  warranty 
or  any  odier  juftice  of  the  peace  of  the  town  and  county,  to 
be  dealt  with  in  the  prienufes  as  the  law  dire£teth. 

Upon  the  receipt  of  this  warrant,  Dixon  and  Sureties  (who 
were  both  ferjeants  at  mace)  went  back  to  Cowling's  work-^ 
(hop,  taking  with  them  the  deceafed  and  one  Coulfon  as  dieir 
affiftants.  They  found  the  ihop-door  (hut,  and  calling  to 
Cawlingy  who  was  there  with  the  pfifoner,  informed  him,  that 
they  had  an  efeape-warrant  againft  him,  and  required  him  to 
furrender;   otfaerwife  they  faid  they  would  break  open  die 

door. 

» 

Cowling  refufed  to  furrender ;  and  the  prifoner,  looking  fyut  at 
m  window  with  an  ax  in  his  hand,  fwore,  that  the  firft  man 
that  entered  (hould  be  a  dead  man.   Dixon  however  with  Coul" 

■ 

fan  and  the  deceafed  broke  open  the  lhop*door;  and  die 
deceafed  bting  foremoft  in  entering  the  fliop,  the  priibner  at 
one  blow  with  the  ax,  on  the  left  iide  of  the  head,  killed  him 
on  the  fpot. 

Upon  this  evidence  the  prifoner  was  found  guilty  of  wilful 
murder.  But  feme  gendemen  of  the  profeffion  expreffing 
their  doubts  to  the  judge  who  tried  him,  he  refpited  execution 
till  the  opinion  of  the  other  judges  could  be  had  on  the  cafe. 

In  Trinity  term  1757  eleven  of  the  judges  had  a  conference, 
on  the  cafe,  and  nine  of  them,  with  whom  juftice  Wilmot  who 
was  abfent  concurred,  were  clearly  of  opinion,  that  the  de- 
fendant is  guilty  of  murder.  Two  of  the  judges  held  it  to  be 
manflaughter.  All  the  judges  prefent  at  the  conference  agreed, 
that  the  juftice's  warrant,  though  obtained  by  very  unwarranta- 
ble pra&ice  on  the  part  of  Dixon^  and  by  perjury  on  the  part 
of  Sureties^  was  a  legal  warrant  for  the  arrefting  Cowling  for 
a  breach  of  the  peace.  For  in  cafes  wherein  the  juftice  of  the 
peace  hath  juriididion,  and  in  this  he  undoubtedly  had,  the 
legality  of  his  warrant  will  never  depend  on  the  truth  of  the  in- 
formadon  whereon  it  is  grounded. 

They  likewife  agreed,  that  peace-officers,  having  a  legal 
warrant  to  arreft  for  a  breach  of  the  peace,  may  break  open 
doors,  after  having  demanded  admittance  and  given  due  nodce 
of  dieir  warrant. 

The 
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The  point  on  which  they  divided  was,  whether  in  this  cafe 
fucb  due  notice  had  been  given. 

The  nine  judges  were  of  opinion,  that  no  precifc  form  of 
words  is  required  in  a  cafe  of  this  kind.  It  is  fuflicient  that 
the  party  hath  notice,  that  the  officer  cometh  not  as  a  mere 
trefpafler,  but  claiming  to  z&  under  a  proper  authority :  and 
if,  after  this  notice,  he  be  reiifted,  and  he  or  any  of  his  aiEft-  * 
ants  killed  in  confequeiKe  of  fuch  refiftance,  it  will  be  mur- 
der ;  provided  it  cometh  out  in  evidence  that  the  officer  had  a 
legal  warrant* 

The  perfon  making  fuch  refiftance,  after  fuch  notice,  doth 
it  at  his  own  peril.  He  zSteth  avowedly  and  deliberately  in  de- 
fiance of  the  ordinary  courfe  of  juftice :  and  therefore  it  will 
be  no  excufe  on  his  pait  to  lay,  that  he  did  not  know  or  be- 
lieve that  the  officer  came  armed  with  a  proper  authority* 
This  rule  is  founded  on  the  policy  of  the  law,  and  upon  every 
principle  of  government 

The  judges  who  differed  thought,  that  the  officers  ought 
to  have  declared  in  an  explicit  manner  v^at  fort  of  warrant 
they  had* 

They  faid,  that  an  efcape  doth  not  ex  vi  termtni^  nor  in  the 
notion  of  law,  imply  any  degree  of  force  or  breach  of  the 
peace ;  and  confequently  the  prifoner  had  not  due  notice,  that 
they  came  under  the  authority  of  a  warrant  grounded  on  a 
breach  of  the  peace :  and  for  want  of  this  due  notice  the  of- 
ficers are  not  to  be  confldered  as  adling  in  difcharge  of  their 
duty,  but  as  mere  trefpaflers. 

On  this  queftion  alone  the  cafe  turned. 

But  a  few  of  the  judges,  who  conceived  the  faft  to  be  mur- 
der, were  of  opinion,  that  it  would  have  been  fo,  even  admit- 
ting that  the  officers  could  not  have  juftified  the  breaking 
open  the  door.  Here  was  no  arreft  aftually  made,  the  officers, 
even  admitting  that  due  notice  had  not  been  given,  had  com- 
mitted a  bare  tre^ais  in  the  houfe  of  Cowlings  where  the  pri- 
foner happened  to  be ;  no  trefpafs  done  to  the  property  of  the 
prifoner }  no  attempt  on  his  perfon. 

But  admitting  that  a  trefpafs  in  the  houfe,  with  an  intent  to   * 
make  an  unjuftifiable  arreft  on  the  owner,  could  be  confidered 
as  fome  provocation  to  a  byftander ;  yet  furely  the  knocking  a 
man's  brains  out,  or  cleaving  him  down  with  an  ax  on  fo 
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Hight  a  provocation,  favoureth  rather  of  brutal  rage,  or,  to  fyc?k 
more  properly,  of  diabolical  mifchief,  than  of  human  frailty. 
And  it  ought  always  to  be  remembered,  that,  in  all  cafes  of 
homicide  on  fudden  provocation,  the  law  indulgeth  to  humian 
frailty,  and  to  that  alone* 

Befides,  the  circumftance  of  the  prifoner's  ftanding  with  the 
ax  in  his  hand,  declaring  before  any  attempt  to  enter  the  fbop^ 
^  that  the  firft  man  that  did  enter  fhould  be  a  dead  man,"  ihew« 
cth  it  to  be  an  a£t  of  deliberation  as  well  as  cruelty. 

And  where  the  circuniftances  of  deliberation  and  cruelty 
concur,  as  they  do  in  this  cafe,  die  hA  is  undoubtedly  murder  i 
as  flowing  from  a  wicked  heart,  a  mind  grievoufly  depraved, 
and  afting  from  motives  highly  criofiinal.  Which  is  die  ge- 
nuine *  notion  of  malice  in  our  law. 

Cro.  Car.  371.        In  the  cafes  of  Sir  IL  Ferrers's  fervant  and  of  Hopkin  Hug^ 
K«l!59»     ^*  '  ^^^>  which  were  mentioned  on  this  occafio%  there  was  a  mutual 

combat,  blows  given  or  palTes  made  on  each  fide  s  the  parties 
fought  upon  equal  terms :  and  when  that  is  the  cafe,  be  Ae 
original  provocation  ever  fo  flight,  every  blow  or  pafs  be- 
cometh  a  frefti  provocation ;  the  blood  kindleth  every  moment^ 
and  in  the  tumult  of  the  paffions  die  voice  of  realbn  is  not  heard. 

L.  Raym.  1296.       I  muft  confefs,  that  the  circumftance  of  a  mutual  combat 

was  wanting  in  the  cafe  of  The  ^leen  againft  Tooly  and  others^ 
which  was  likewife  mentioned  on  this  occafion ;  but  that  cafe, 
I  fpeak  it  with  great  deference,  ftandeth,  as  I  conceive,  on  no 
better  grounds  than  the  opinion  of  feven  learned  judges  againfl; 
five  f. 


In  the  Cafe  of  Earl  Ferrers,  April  ij^  1760. 

Sec  the  printed  rW^  H  E  Houfe  of  Peers  unanimoufly  found  Earl  Ferrert 

A  peer  con-  X       g^^ilty  ^  ^^  ^^^^^J  *"^  niurder  whereof  he  flood  in- 

vidied  of  mur-  di^ed ;  and  the  Earl  being  brought  to  die  bar,  the  High  Stewar4 

ro^r^e^^ldg.  acquainted  him  therewith:    and  Ac  Houfe  immediately  ad* 

ment  according .   .  .  .  ■■ 

II.^?37^  ^^'  •  ^  Difcourfe  II.  towards  the  beginning. 

'  ^  See  the  Difcourfe  on  Homicide,  ^baf,  %.Jt^  lOt 
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joitfiwd  to  the  dnmber  of  PArUateent,  and  having  put  tte  fol-  and  if  «xecu. 
lowing  queftionS  to  the  }«4g«adjoiirned  to  the  next -day.  ^d^r^n°te 

day  appointed 

ift,  "  Whether  a  Peer  indited  of  felony  and  murder,  and  *  n«^  time 
^  tried  and  con?i£ted  thereof  b)sfore  the  Lords  in  Pariiament)  poUa^d. 
^  ought  to  receive  judgment  for  the  lame,  according  to  the 
^  provifions  of  the  aft  'of  Parliament  of  the  25th  year  of  his 
**  Majefty's  reign,  intitlcd  Jn  a&for  bitter  frtventivg  the  her* 
^  rU  crime  of  murder  ? 

aA,  ^  Suppofii^  a  Peer  lb  mdi£M  and  convided  ou^  by 
*  law  to  receive  fuch  judgment  as  aforefiud,  and  the  day  ap^ 
«  pointed  by  the  judgment  fer  execution  ihould  lapfe  before 
•*  fuch  execution  done,  whether  a  new  -time  mzj  be  appointed 
<*  for  the  execution,  and  by  virhom  V* 

On  the  i8th,  the  Hotiiie  then  fitdng  in  the  chamber  of  Par« 
liament,  the  Lord  Chief-Baron,  in  the  abfencc  of  the  Chie&  (SirThomn 
Juflice  of  the  Common  Pleas,  delivered  in  writing  the  opinion  ^^^^-^ 
of  the  judges,  which  they  had  agreed  on  and  reduced  into  fotvck 
that  morning* 

His  Lordfhip  added  many  weighty  reafens  in  fupport  of  the 
opinion,  which  he  urged  with  great  ftrength  and  propriety,  and 
delivered  with  a  becoming  dignity. 

To  the  firft  queftion. 
^  We  are  all  of  opinion,  that  a  Peer  indicSrcd  of  felony  and 
^  murder,  and  tried  and  convifted  thereof  before  the  Lords 
^  in  Parliament,  ought  to  receive  judgment  for  the  fame 
^  according  to  the  provifions  of  the  ad  of  Parliament  of  the 
«  afth  year  of  his  Majefty's  reign,  intitled  An  a^ for  bettir 
•*  pnventuig  the  herrid  crime  of  murder.^* 

To  the  fecond  queftion. 
^  Suppoiing  the  day  appointed  by  the  judgment  for  execution 
^*  iboold  l^e  before  fiich  execution  done  (which  however  the 
^  law  will  not  prefume).  We  are  all  of  opinion,  that  a  new 
**  time  may  be  appointed  for  the  execution  either  by  the  High 
«  G^urt  ef  Parliament  before  which  fuch  Peer  JhaU  hav0 
•  b^n  attaintidy  or  by  the  court  of  King's  Bench,  the  Par- 

"  liamcnt 
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^  liamcnt  not  then  fitting;  the  record  o£  the  attainder  be« 
^  ing  properly  removed  into  that  court." 

Tlie  reafons  the  judges  went  upon  in  their  aniwer  to  die 
firft  queftion  are,  I  prefume,  too  obvious  to  be  mentioned  at 
large;  and  the  Houfe  refolved  and  ordered.  That  judgment 
ihall  be  pronounced  in  Wiftmin/kr'haU  purfuant  to  the  late 

aa. 

The  reafons  upon  which  the  judges  founded  their  anfwer 
to  the  fecond,  relating  to  the  fiurther  proceedings  of  the  Houfe 
after  the  High  Steward's  commiffion  diflblved,  which  \»  ufually 
dome  upon  pronouncing  judgment,  may  poffibly  require  feme 
farther  difcuf&on.  I  will  therefore,  before  I  conclude,  mention 
thofe  which  weighed  with  itie^  and,  I  believe^  with  many  odiera 
of  the  judges. 

The  Houfe,  before  diey  adjourned  to  the  court-room  \i\ 
Wefimififter-hatt  for  pronouncing  judgment,  refelved  and  or** 
dered.  That  execution  be  refpited  to  die  5th  day  oi  May  follow** 
ing.  Upon  which  day  execution  was  done  at  Tyburn  purfuant 
to  the  judgment,  and  the  body  delivered  at  Surgeons-hall  to  be 
difleded  and  anatomis^ed. 

The  writ  to  the  iheriffs  for  execution  was  as  foUoweth, 

George  the  fecondy  ty  the  grace  9f  God  of  Great  Britain^ 
France,  and  Ireland  Kingy  defender  of  the  faith  andfoforthy  T(k 
the  Jberijfs  of  London  and  Jberiff  of  Middlefex,  Greeting  .^ 
IFhereas  Lawrence  Earl  Ferrers  vifcount  Tamworth  bath  been 
indi£ted  offekny  and  murder  by  him  done  and  committed^  whicby 
faid  indihment  hath  been  certified  before  us  in  our  prefent  Par^' 
Uament ;  and  the  faid  Lawrence  Earl  Ferrers  vifcmU  Tiun^ 
worth  hath  been  thereupon  arraigned^  and  upon  jucb  arraigmmnt 
hath  pleaded  not  guilty ;  and  the  faid  Lawrence  Earl  Ferrers 
vifcount  Tamworth  hath  before  us  in  our  faid  Parliament  heem 
iriedj  and  in  due  form  of  law  conw£fed  thereof;  and  whereas 
judgment  hath  been  given  in  our  faid  Parlianienty  that  the  faid 
Lawrence  Earl  Ferrers  vifcount  Tamworth  Jball  be  hanged  by 
the  neck  till  he  is  deady  and  that  his  body  be  dijji^od  and  ana^ 
tomiTudy  the  execution  of  which  judgnseni  yet  rmaimth  to  bi 

donf^ 


THE      REPORT. 

4mi^  Wifiquirey  and  hj  tbrfi  prefints  ftrUilj  cmmand  youj  ibat 
upon  Monday  tbi  $tb  ^  rfMxj  inftantj  between  tbe  boun  ef 
nine  in  tbe  morning  and  one  in  tbe  afternoon  if  tbe  fame  iaj^ 
him  tbe  find  Lawrence  Earl  Ferrers  vifiount  Tamworth  furitb'- 
9ut  tbe  gate  of  our  Tower  of  IjonAon  (to  jou  tben  and  tbere  to  be 
delivered  as  by  anotber  writ  to  tbe  lieutenant  of  our  Tower  of 
LondcMH  or  to  bis  deputy  direitedy  we  bave  commanded)  into  your 
afiodyyou  tben  and  tbere  receive^  and  bimin  your  euftody  fo  being 
you  fortbwitb  convey  to  tbe  accuftomed  place  of  execution  at  Ty* 
bttni»  and  tbat  you  do  caufe  execution  to  be  done  upon  tbefaid 
Lawrence  Earl  Ferrers  t/^^Jiiff  Tamwordi  in  your  euftody  fo 
beingy  in  all  tbings  according  to  tbe  f aid  judgment.  And  tbis 
.  you  are  by  no  means  to  omit  at  your  peril,  fFitnefs  ourfeff  at 
Weftminfter  tbe  fecond  day  of  May,  in  tbe  33J  year  of  our 
reign. 

YoRKS  and  Youkk. 

Reafixis  (^c. 

Every  proceeding  in  the  Houfe  of  Peers  ading  in  it's  judi- 
cial capacity,  whether  upon  writ  of  error^  impeachment,  or 
indi£hnent  removed  thither  by  certiorariy  is  in  judgment  of 
law  a  proceeding  before  the  King  in  Parliament :  and  there- 
fore the  Houfe  in  all  thofe  cafes  may  not  improperly  be  ftiled^ 
The  court  of  our  Lord  the  King  in  Parliament. 

This  court  is  founded  upon  immemorial  uiage,  upon  the 
law  and  cuftom  of  Parliament,  and  is  part  of  the  original 
fyftem  of  our  conftitution. 

It  is'open  for  all  the  purpofes  of  judicature  during  the  con- 
tinuance of  the  Parliament :  it  openeth  at  the  beginning,  and 
ihutteth   at  the  end  of  every  feffion;  juft  as  the  court  of 
King's  Bench,  which  is  likewife  in  judgment  of  law  holden  be-  . 
fore  the  King  himfelf,  openeth  and  fhutteth  widi  the  term. 

The  authority  of  diis  court,  or,  if  I  may  ofe  the  expreffiooy 
it's  cotiftant  a&iVity  for  the  ends  of  publick  juftice  tndepen« 
dent  of  any  fpecial  powers  derived  from  the  Crown,  is  not 
doubted  in  the  cafe  of  writs  of  error  from  thofe  courts  of  law 
whence  error  lieth  in  Parliament,  and  of  impeachments  for 
miidemeaniors* 

It 
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It  was  fbnneify  doubted,  wbechor  in  the  cafe  of  an  iinpead|i>> 
ment  for  tneafun^  and  in  tbe  ca&  of  an  iodiSmeiit  againft  ai 
Peer  for  any  capital  crime  removed  into  Parliament  by  cer* 
Ararif'^mbenheT  in  thefe  cafes  the  court  can  proceed  to  trial 
and  judgment  without  an  Higji  Steward  appointed  byfpecial 
commiffion  from  die  Crown. 

This  doabt  feemetfa  to  haire  arifen  from  die  not  diftingiiiib'* 
ing  between  a  proceeding  in  the  court  of  the  High  Sttward^ 
and  that  before  the  King  in  Parliament.  The  name,  ftile,  and 
title  of  ofice  is  the  &me  in  both  cafes,  but  the  ofice^  and 
'At  powees  and  ptcheniinences  annexed  to  them,  di&r  very 
widdy;  and  (ly  doth  the  conftitution  of  the  courts  wliere  the 
odices  are  executed*.  The  identity  of  die  name  may  have 
confounded  ovr  ideas^  as  equivocal  words  often  do  if  the  aa* 
ture  of  things  is  not  attended  to ;  but  the  nature  of  the  ofices 
properly  ftated  will,  I  hope,  remove  every  doubt  on  thefe 
points. 

In  the  court  of  the  High  Steward,  he  alone  is  judge  in  all 
points  of  bLW  and  praftice ;  the  Pcexis  triers  are  merely  judges 
cf  fiu9^  and.  are  fommoned  by  virtue  of  a  prepeipt  from,  the 
High  Steward  to  appear  before  him  on  the  day  appointed  by 
him  for  the  xrial,  Ut  rei  Veritas  MMusJari  poierit. 

The  High  Stewad's  commiffiDn,  after  reciting  tfasit  an  in- 
di£bnent  hath  Jbeen  found  againft  the  Peer  by  the  grand  jury  of 
the  proper  county,  impowereth  him  .to  fend  for  the  indi£hnent, 
to  convene  the  prifbncr  before  him  at  fuch  day  and  place  at 
he  fliaU  appoint ;  then  and  there  to  hear  and  determine  the 
matter  of  fuch  indi£hnent ;  to  caufe  the  Peers  triers  tot  &  tales 
per  quos  rei  Veritas  melius  fciri  poterity  at  the  (ame  day  and 
place  to  ajqjear  before  him ;  veritatejue  inde  comperta^  toptxj- 
ceed  to  judgment  according  to  ihfe  law  and  -cuflom'  of  £«y- 
landy  and  thereupon  to  award  execution  ♦• 

By 'this  it  is  plain,  that  the  foler  right  of  judicature  is^  in  cafcs 

tOftUsinnd.iKftfld.inthe.High.S^tetward;  diatit  rcfidedi  folely 

in.iiiS'peribh^  and  cadeqvendy  widiQut  thiscommiffioay  whitii 

.iaibiftt  inaature  of  a  commiiHoo  of  ^er  and  tttmner^,  no  otie 

.flepi  cacL'bc  taken. in  coder  to  a  trial :  and  jthat  wbcti  hia 

*  See  Lord  Claterulon*s  commiflibn  as  JFligh  Steward,  and  tlie  writs  'ai\d  pre* 
cepts  preparatory  to  the  trial  in  Xord  MorUfs  cafe.    7  Su  Trti  ^%t  ^3. 
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comiftiAosi  b  dtflUved,  wtddi  he  declareth  by  bwaddng  hk  ftafF, 
die  cooft  no  loiter  eidfteth. 

But  in  a  trial  of  a  Peer  in  full  Parliament,  or,  to  fpeak  Willi 
legal  precifion,  before  the  King  in  Parliament,  for  a  capital 
offence,  whether  upon  impeachment  or  indictment,  the  caie  is 
quite  otherwife.  Every  Peer  prefent  at  the  trial,  (and  every 
Temporal  Peer  hath  a  right  to  be  prefent  in  every  part  of  tiie 
proceeding,)  voteth  upon  every  queftion  of  law  and  (a6l ;  and 
liie  qudHon  b  carried  by  the  mijor  vote  ;  the  High  Steward 
hinifelf  voting  merely  as  a  Peer  and  member  a£  jdiat  cooxt  in 
common  with  the  reft  of  the  Peers,  and  in  no  other  yrigbt; 

It  hath  indeed  been  ufual,  and  very  expedient  it  is  in  point 
of  order  and  regularity,  and  for  the  folemnity  of  the  proceed- 
ing, to  appoint  an  officer  for  prefiding  during  the  time  of  the 
trial  and  nntii  judgment,  and  to  give  him  the  ftile  and  title  of 
Steward  of  England.  But  this  maketh  no  fort  of  alteration  in 
the  conftitution  of  the  court.  It  is  the  fame  court  founded 
in  immemorial  ufage,  in  die  law  and  cuftom  of  Parliament, 
iwhether  fuch  appointment  be  made  or  not. 

It  adeth  in  it's  judicial  capacity  in  every  order  made  touch«r 
tng  die  time  and  place  of  the  trial,  the  poftpomng  the  trttl 
from  time  to  time  upon  petition  according  to  the  itatur e  and 
cincumfiances  of  the  cafe,  the  allowance  or  non-allowance  ef 
counfd  to  the  prifener,  and  other  matt?ers  relative  to  the  trial ; 
and  all  this  before  an  High  Steward  hath  been  appointed  *. 
And  fo  litde  was  it  apprehended  in  fome  cafes,  which  I  ihall 
mention  prefently,  that  the  extftence  of  the  court  depended  on 
the  appointment  of  an  High  Steward,  that  the  court  itfelf  di- 
reded  in  what  manner  and  by  what  form  of  wards  he  Jljould  be 
appointed.  It  hath  lifcewife  received  and  recorded  the  prifon- 
cr*s  confoffixxi,  which  amounteth  to  a  conviftion,  before  the 
appointment  of  an  High  Steward,  and  hath  allowed  to  prifon- 
crs  the  benefit  of  aSs  of  general  pardon,  wiiere  they  appeared 
intided  to  it,  as  well  without  the  appointment  of  an  High 
Steward,  as  after  his  commiffion  diflblved. 


•    n  ■ 


*  See  tho  orders  previous  to  the  trial  in  the  cafes  of  the  Lord^  KHmrimk 
Jec  and  iiord  Lovat,  ^nd  many  other  BiodprD  cafes* 
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And  when,  in  the  cafe  of  impeachments,  the  convnond  hacte 
fimietimes  at  conferences  between  the  Houfes  attempted  to 
interpofe  in  matters  preparatory  to  the  trial,  the  general  anfiver 
hath  been,  <'  This  is  a  point  of  judicature  upon  which  ibs 
'^  Lords  will  not  confer,  they  impofe  fUence  upon  themfelves," 
or  to  that  eiFe6l.  I  need  not  here  cite  inftances ;  every  man 
who  hath  confulted  the  Journals  of  either  Houfe  hath  met 
with  many  of  them. 

I  will  now  cite  a  few  cafes  applicable,  in  my  o|Mnion,  to  the 
piefent  queftion :  and  I  ihall  confine  myfelf  to  fuch  as  have 
happened  fince  the  reftoration ;  becaufe  in  queftions  of  this 
kind,  modern  cafes,  fettled  with  deliberation  and  upon  a  view 
of  former  precedents,  give  more  light  and  fatisfiuSion  than  the 
deepeft  fearch  into  antiquity  can  afford ;  and  alfo  becaufe  the 
prerogatives  of  the  Crown,  the  privileges  of  Parliament,  and 
the  rights  of  the  fubjedt.in  general,  appear  to  me  to  have  been 
more  ftudied  and  better  underftood  at,  and  for  fome  years  be- 
fore that  period,  than  in  former  ages. 

lor^  jonrniL      Jn  the  cafe  of  the  Earl  of  Danhy  and  the  popifh  Lords  then 

under  impeachments,  the  Lords  on  the  6th  of  May  1679  ap- 
pointed time  and  place  for  hearing  the  Earl  of  Danhy  by  his 
counfel  upon  the  validity  of  his  plea  of  pardon,  and  for  the  trials 
of  the  other  Lords  ;  and  voted  an  addrefs  to  his  Majefty  pray* 
ing  that  he  would  be  pleafed  to  appoint  an  High  Steward  for 
thofe  purpofes. 

Thefe  votes  were  on  the  next  day  communicated  to  the 
Commons  by  meffage  in  the  ufual  manner. 

On  the  8th,  at  a  conference  between  the  Houfes  upon 
the  fubje£l*matter  of  that  meifage,  the  Commons  expreffed 
themfelves  to  the  following  efFeS,  "  They  cannot  appre- 
^  hend  what  fhould  induce  your  Lordfhips  to  addrefs  his 
**  Majefty  for  an  High  Stewa?:d  for  determining  the  vali- 
ne dity  of  the  pardon  which  hath  been  pleaded  by  the  Earl 
<<  of  Danhyj  as  alfo  for  die  trial  of  the  other  five  Lords, 
^  becaufe  they  conceive  the  conftituting  an  High  Steward 
^  is  not  neceflary,  but  that  judgment  may  be  given  in  Par- 
**  liament  upon  an  impeachment  without  an  High  Stew- 
^  ard  }'*  and  concluded  with  a  propofition,  that  for  avoiding  any 
interruption  or  delay  a  committee  of  both  Houfes  might 
4  ^  be 
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be  nominated  to  confidcr  of  the  moft  proper  ways  and  mediods 
of  proceeding. 

This  propofition  the  Houfe  of  Peers  after  a  long  debate 
tejeStcd, 

DiJJintientihnsy  Finch  ♦  Chancellor,  and  many  other 
Lords. 

However  on  the  i  ith  the  Cc^mmons*  propofition  of  the  8th 
was  upon  a  fecond  debate  agreed  to,  and  the  Lord  Chancel- 
lor, Lord  Prefident,  and  ten  other  Lords  were  named  of  the 
committee,  to  meet  and  confer  with  a  committee  of  the  Com« 
mons. 

The  next  day  the  Lord  Prefident  reported,  diat  the  commit- 
tees of  both  Houfes  met  that  morning,  and  made  an  entrance 
into  the  bufmefs  referred  to  them ;  that  the  Commons  defired 
to  fee  the  Commiflions  which  are  prepared  for  an  High  Stewarl 
at  thefe  trials,  and  alfo  the  Cdmmiifions  in  die  Lord  Pimbroki% 
and  the  Lord  MorleyH  cafes. 

That  to  this  the  Lords  Committees  faid,  ^  The  High 
^  Steward  is  but  Speaker  pra  teTnpore^  and  giveth  his  vote  as 
^  well  as  the  other  Lords :  this  clmngeth  not  the  nature  of  the 
«  court."  And  the  Lords  declared,  *'  That  they  have  power 
^  enough  to  proceed  to  trial,  though  the  King  fhould  not 
«*  name  an  High  Steward  f.** 

That  this  feemed  to  be  a  fatisfaftion  to  the  Commons  pro* 
vided  it  was  entered  in  the  Lords*  Journals,  which  are  records. 

Accordingly  on  the  fame  day,  «  It  is  declared  and  ordered 
«  by  the  Lords  fpiritual  and  temporal  in  Parliament  aflembled, 
«  that  the  office  of  an  High  Steward  upon  trials  of  Peers  upon 
«•  impeachments  is  not  neceflary  to  the  Houfe  of  Peers ;  but 
«  diat  the  Lords  may  proceed  in  fuch  trials  if  an  High  Steward 
«  be  not  appointed  according  to  their  humble  dcfire  J." 


■■to 


•  Aftarwardi  Earl  of  ^o*/mf  *««• 

t  In  th«  Commons*  Journal  of  the  15th  of  May  it  ftandcth  thus.  Their 
Lordihips  farther  dcc!ar«d  10  the  committee,  that  a  Lord  High  Steward  was 
made  ba€  via  only  j  that  noiwithftanding  the  making  of  a  Lord  High  Steward 
the  court  remained  the  fame  and  was  not  thereby  altered,  but  ftiU  remained 
the  court  of  Peers  in  Parliament ;  that  the  Lord  High  Steward  was  but  as 
a  fpeaker  or  chairman  for  the  more  orderly  proceeding  at  the  trials. 

t  This  rcfolution  my  Lord  Chief-Baron  referred  to  and  cited  in  his  argtt* 
mmt  upoa  the  iecond  queftion  propofed  to  Uie  judges,  which  is  before 

*«^  K  Oa 
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dn  Ac  13th  Ac  LorH  Prcfident  reported,  Aat  the  commit- 
tees of  boA  Houfes  had  met  Aat  morning  and  difcourfed  iit 
Ac  firft  place  on  the  matter  of  a  Lord  High  Steward,  and  had 
perufed  former  commiflions  for  the  office  of  High  Steward : 
and  Aen  putting  Ae  Houfe  in  mind  of  Ae  order  and"  refolu- 
tion  oiF  Ae  preceeding  day,  he  propofed  from  Ae  committees, 
Aat  a  new  commiifion  might  ifTue  fo  as  the  words  in  Ae  com- 
ihiffion  may  be  thus  changed,  viz.  inftead  of,  ac  pro  eo  quod 
effjcium  Senefchalli  Angliae  (cujus  prafentia  in  hac  parte  requi^ 
ritur)  ut  accepimus  jam  vacate  may  be  inferted,  ac  pro  eo  quoJ 
proceres  feT  magnates  in  parliamento  nojiro  ajfemhlati  nobis  humi- 
liter  fupplicaverunt  ut  Senefchallum  Angliae  pro  bac  vice  confti^ 
iuere  dignaremurj  to  which  Ae  Houfe  agreed  *. 

It  mud  be  admitted,  Aat  precedents  drawn  from  times  of 
ferment  and  jealoufy,  as  thefe  were,  lofe  much  of  their  weight  i 
fince  paifion  and  party-prejudice  generally  mingle  in  Ae  con- 
ted.  Yet  let  it  be  remembered,  Aat  Aefe  are  refolutions  in 
which  boA  Houfes  concurred,  and  in  which  the  rights  of  boA 
\rcre  Aought  to  be  very  nearly  concerned;  the  Commons' 
right  of  impeaching  with  eflFeft,  and  Ae  whole  judicature  of 
Ae  Lords  in  capital  cafes :  for  if  Ae  appointment  of  an  High 
Steward  was  admitted  to  be  of  abfolute  neceflity,  (however 
ncceflary  it  may  be  for  the  regularity  and  folemnity  of  the  pro- 
ceeding during  the  trial  and  until  judgment,  which  I^do  not. 
difpute,)  every  impeachment  may,  for  a  reafon  too  obvious  to 
be  mentioned,  be  rendered  ineffectual ;  and  Ae  judicature  of 
Ae  Lords,  in  all  capital  cafes,  nugatory. 

It  was  from  a  jealoufy  of  Ais  kind,  not  at  that  junSure 
alto^rethcr  groundlefs,  and  to  guard  againft  every  Aing  from 
whence  Ae  neceiTity  of  an  High  Steward  in  the  cafe  of  an 
impeachment  might  be  inferred,  Aat  Ae  Commons  propofed 
and  Ae  Lords  readily  agreed  to  Ae  amendment  in  Ae  Stew- 
ard's commiffion  which  I  have  already  ftated :  and  it  haA, 
I  confefs,  great  weight  wiA  me,  that  this  amendment,  which 

I 

*  This  amendment  arofe  from  an  exception  taken  to  the  commiiiioa  by  the 
committee  for  the  Commons,  which,  as  it  then  ftood,  did  in  their  opinion  im- 
ply, tliat  the  conftituring  a  L«)rd  High  Steward  wm  neceffary.  Wliereopon  it 
was  agreed  by  the  whole  committee  of  Lords  and  Commons,  that  the  com- 
m'lflion  Ihould  be  recalled,  and  a  new  commiirion,  according  to  the  faid 
amendment,  iffue  to  bear  date  after  the  order  and  refolucioo-  of  the  latb* 
(Commons*  Journal  of  tlic  15th  of  M^y)» 
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Was  at  the  fame  time  direiled  in  the  cafes  of  the  five  PopKh 
Lords  when  commiifions  ihould  pafs  for  iheir  trials,  hath  taken 
place  in  every  commiflion  upon  impeachments  for  treafons 
fince  that  time  *,  And  I  cannot  help  remarking,  that  in  the 
cafe  of  Lord  Lovat^  when  neither  the  heat  of  the  times,  nor 
the  jealoufy  of  parties  had  any  (hare  in  the  proceeding,  the 
Houfe  ordered,  ''  That  the  commiiSon  for  appointing  a  Lord 
"  High  Steward  fliall  be  in  the  like  form  as  that  for  the  trial 
**  of  the  Lord  Vifcount  Staffordy  as  entered  in  the  Journal  of 
**  this  Houfe  the '30th  ofNo'Uember  1680,  except  that  the  fame 
"  fliall  be  in  tlie  Engltjh  Language  f." 

I  will  make  a  fliort  obfervation  on  this  matter. 

The  order  on  the  13th  oi  May  1679  for  varying  the  form  ■ 
of  the  commiffion  was,  as  appeared!  by  the  Journal,  plainly 
made  in  confequence  of  the  refolution  of  the  12th,  and  was 
founded  on  it ;  and  confequently  the  conftant  unvarying  prac* 
rice,  with  regard  to  the  new  form,  goeth,  in  my  opinion,  a  great 
way  towards  fliewing,  that,  in  the  fenfe  of  all  fi^cceeding  times, 
that  refolution  was  not  the  refult  of  faSion  or  a  blameable  jea- 
loufy, but  was  founded  in  found  reafon  and  true  policy. 

It  may  be  objefted,  that  the  refolution  of  the  ilth  of  May 
1679  goeth  no  farther  than  to  a  proceeding  upon  impeach- 
ment. 

The  letter  of  the  refolution,  it  is  admitted,  goeth  no  farther, 
but  this  is  eafily  accounted  for.  A  proceeding  by  impeach- 
ment was  the  fubjeft-matter  of  the  conference,  and  the  Com- 
mons had  no  pretence  to  interpofe  in  any  other.  But  what 
(ay  the  Lords?  The  High  ^Steward  is  but  as  a  Speaker  or 
Chairman  pro  tem?oku  for  the  more  orderly  proceeding  at  thi 
trials ;  the  appointment  of  him  doth  not  alter  the  nature  of  thi 
courts  which  Jiill  remaineth  the  court  of  the  Peers  in  Parlia^ 
ment.  From  the(e  premifes  they  draw  the  conclufion  I  have 
mentioned.     Are  not  thefe  premifes  equally  true  in  the  ca(e 

of  a  proceeding  upon  indiftment  ?  They  undoubtedly  are. 

1  ■ 

*  See  ID  the  State  Trials  the  commifiions  in  the  cafes  of  the  Earl  of  Oxford, 
Earl  of  Derwmtvfoter  and  others.  Lord  JVmion,  and  Lord  Lovat, 

f  See  the  proceedings  printed  by  order  of  the  Houfe  of  Lords.  (4/«» 
Tcb.  1746). 

K2  It 


148  THEREPOkr. 

It  muft  likewife  be  admitted,  that  in  'the  proceeding  ttpoit 
indi^hnent  the  High  Steward's  commiffion  hath  never  varied 
from  die  antient  form  in  fuch  caies ;  die  words  objeded  to  by 
the  Commons,  Ac  pro  eo  quod  officium  Senefchatti  Angliae 
(cujus  prefentia  in  bac  parte  requlritur)  ut  accepimus  jam  vacatj 
are  ftill  retained.  But  diis  proveth  no  more  dian  that  the 
great  (eal^  having  no  authority  to  vary  in  point  of  form,  hadi 
from  time  to  time  very  pr udendy  followed  antient  precedents- 

I  have  sdready  ftated  the  fubftance  of  die  commifion  in  a. 
proceeding  in  the  court  of  the  High  Steward.  I  will  now  ftate 
the  fubftance  of  that  in  a  proceeding  in  the  court  c(  the  Peers 
in  Parliament ;  and  (hall  make  ufe  of  that  in  the  cafe  of  the 
Ear!  of  Kilmamoci  and  others,  as  being  the  lateft  and  in  point 
of  form  agreeing  with  the  former  precedents. 

The  commiffion,  after  reciting  diat  JVtlliam  Earl  of  Kibnar^ 
nod  Wr.  ftand  indided  before  commiffioners  of  gaol-delivery 
in  the  county  of  Surry  for  high  treafon  in  levying  war  againft 
die  King,  and  that  the  King  intendeth  diat  the  faid  fViUiam 
Earl  of  Kilmarnock  ^c,  fliall  be  heard,  examined,  ientenced^ 
and  adjudged  before  himfelf  in  this  prefent  Parliament  touching 
die  (aid  treafon,  and  for  that  the  o(Hce  of  Steward  of  Great 
Britain  (whofe  presence  is  required  upon  this  occajion)  is  now 
vacant  as  we  are  informed,  appointeth  the  then  Lord  Chan- 
cellor Steward  of  Great  Britain  to  bear,  execute,  and  exercife 
(f«r  this  time)  the  faid  office  with  all  things  due  and  belonging 
to  the  (ame  office  in  that  behalf. 

What  therefore  are  the  things  due  and  belonging  to  die 
office  in  a  cafe  of  this  kind?  Not,  as  in  the  court  of  the 
High.  Steward,  a  right  of  judicature  :  for  the  commiffion  itfelf 
fuppofeth  that  right  to  refide  in  a  court  then  fubfifting  before 
the  King  in  Parliament.  The  parties  are  to  be  there  heard, 
fentcnced,  and  adjudged.  What  (hare  in  the  proceeding  dodi 
the  High  Steward  then  take  ?  By  the  pradice  and  ufage  of 
the  court  of  the  Peers  in  Parliament  he  giveth  his  vote  as  a 
member  thereof  with  the  reft  of  the  Peers  j  but  for  the  fake 
of  regularity  and  order  he  prefideth  during  the  trial  and 
until  judgment  as  Chairman,  or  Speaker  pro  tempore.  In 
that  refpe^  therefore  it  may  be  properly  enough  faid,  that 

his 
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His  prcfcnce  is  required  during  the  trial  and  until  judgment, 
ana  in  no  cthtr.  Hcrdn  I  fee  no  di£Fercncc  between  the  cafe 
of  an  iiDpeachment  and  of  an  indi&ment. 

I  iay  during  the  time  of  the  trial  and  until  judgmentjbecaufc 
the  court  hath,  as  I  obfcrved  before,  from  time  to  time  done 
various  afts  plainly  judicial  before  the  appointment  of  an  High 
Steward;  and  where  no  High  Steward  hadi  ever  been  ap- 
pointed, and  even  after  the  commiilion  difiblved* 

I  wiQ  to  this  purpofe  cite  a  few  cafes. 

I  begin  with  the  lateft,  becaufc  they  are  the  lateft,  and  were 
ruled  with  great  deliberation,  and  for  the  moft  part  uppn  a 
¥iew  of  former  precedents. 

In  the  cafe  of  thp  Earl  of  Kilmarnock  and  others,  the  Lords,  Vid.  proceed. 
op  the  24th  of  Juru  1 746,  ordered  that  a  writ  or  writs  of  cer^  '"*^  "^  ^ 
tiorari  be   ifllied  for   removing  the  indiiEfanents  before  the 
-Houfe^  and  on  the  26th  the  writ,  which  is  made  returnable 
before  the  King  in  Parliament^  with  the  return  and  indiftments, 
was  received  and  read.     On  the  next  day  upon  the  report  of 
the  Lords  Committees,  that  they  had  been  attended  by  the 
two  Chief*Juftices  and  Chief-Baron,  and  had   heard  them 
touching  the  conftruftion  of  the  zSt  of  the  Vllth  and  Vlllth 
Af  King   William  ^  for  regulating  trials  in  cafes  of  treafon 
^  and  mifprifion  of  treafon,"  the  Houfe  upon  reading  the  re« 
port  came  to  feveral  refoiutions  founded  for  the  moft  part  on 
the  conftruAion  of  that  a(ft.     What  that  conftrudion  was  ap- 
peareth  from  the  Lord  High  Steward*s  addrefs  to  the  prifon.p 
ers  juft  before  their  arraignment.     Having  mentioned  that  aA 
as  one  happy  coniequence  of  the  revolution  he  addeth,  ^  How* 
^<  ever  injurioufly  that  revolution  hath  been  traduced,  whatever 
^  attempts  have  been  made  to  fubvert  this  happy  eftablifhment 
^  founded  upon  it,  your  Lordihips  will  now  have  tb?  benefit  Printed  tiial, 
i«  of  that  law  in  it' f  full  extent  J*  ^  "• 

I  need  not  after  this  mention  any  other  judicial  a£b  don^ 
by  the  Hpufe  in  this  cafe  before  the  appointment  of  the  High 
Steward  i  many  there  are :  for  the  putting  a  conftru£lion  upop 
pi  ad  relative  to  the  condud  of  the  court,  and  the  right  of 
{)ie  fubieS  at  the  trial  and  in  the  proceedings  preparatory  to 

K3  it| 


'$0  T  H  E     R  E  P  O  R  T. 

It ;  and  this  in  a  cafe  entirely  new,  and  upon  a  pointy  to  fay 
no  more  in  this  place,  not  extremely  clear.^  was  undoubtedly  an 
cxercife  of  authority  proper  only  for  a  court  having  full  cogni- 
zance of  the  caufe. 

I  will  not  minutely  enumerate  the  feveral  orders  made  pre- 
paratory  to  the  trial  of  Lord  Lovat^  and  in  the  feveral  cafes  I 
fhall  have  occafion  to  mention,  touching  the  time  and  place 
of  the  trial,  the  allowance  or  non-allowance  of  counfel,  and 
other  matters  of  the  like  kind,  all  plainly  judicial,  becaufe 
the  like  orders  occur  in  all  the  cafes  where  a  journal  of  the 
preparatory  fteps  hath  been  publiflied  by  order  of  the  Peers. 
With  regard  to  Lord  Lovafs  cafe,  I  think  the  order  direfting 
the  form  of  the  High  Steward's  Commiffion,  which  I  have 
already  taken  notice  of,  is  not  very  confident  with  the  idea  of 
a  court  whofe  powers  can  be  fuppoied  to  depend  at  any  point 
of  time  upon  the  exiftcnce  or  diffolution  of  that  commiffion. 

In  the  cafe  of  the  Earl  of  Denventwater  and  the  other  Lords 
impeached  at  the  fame  time,  the  Houfe  received  and  recorded 
the  confeifions  of  thofe  of  them  who  pleaded  guilty  long  before 
the  te/ie  of  the  High  Steward's  Commiffion;  which  iffued 
merely  for  the  folemnity  of  giving  judgment  againft  them 
upon  their  convidion. 

Seethe  pro-  This  appeareth  by  the  commiffion  itfelf;   it  recitetb  that 

cecdings  in         ^^  jj^^j  ^f"  D^rwentwatet  and  others  coram  nobis  in  proifenti 

ParUamento  had  been  impeached  by  the  Commons  for  higl^ 
treafon,  and  had  coram  nobis  in  prafenti  ParUamento  pleaded 
guilty  to  that  impeachment,  and  that  the  King  intended  that 
the  faid  Earl  of  Derwentwater  and  others  de  ^  pro  proditione 
unde  ipfi  ut  prafertur  impetit*  accufaf  tt*  conviSt^  exijiunt  co- 
ram nobis  in  prafenti  ParUamento^  fecundum  legefn  iff  confuetU'^ 
dinem  hujus  regni  nojiri  Magnae  Britannix,  audiantur^  fenten^ 
tientur^  ^  adjudicentury  and  then  conftituteth  the  then  Lon) 
Chancellor  High  Steward  (hac  vice)  to  do  and  execute  all 
things  which  to  the  office  of  High  Steward  in  that  behalf  do 
belong. 

The  receiving  and  recording  the  confeffion  of  the  prifon- 
ers,  which  amounted  to  a  conviction  fo  that  nothing  re-^ 
mained  but  proceeding  to  judgment,  was  certainly  an  exer- 
cife    of  judicial   authority,  whlcli    no   afTembly  hoW  great 

X  foever. 
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fi>ev«r,   not   having   full    cognizance   tif   the  caufei   cQuId 
exercile.. 

In  the  cafe  of  Lord  Salt/bury^  who  had  been  imp/cached  bjr  Scethejo  r« 
Ae  Commons  for  High  Treafon,  the  Lords  upon  his  petition  naisofthe 
allowed  him  the  benefit  of  the  a£t  of  general  pardon  paiTed  in 
die  fecond  year  of  JVtUiam  and  Marjy  fo  far  as  to  dUcharge  2  W.aDdM. 
him  from  his  imprifonment,  upon  a  conftru£)ion  they  put  upon  ^*^'  '•  ^  '®* 
that  z&^  no  High  Steward  ruer  having  bien  appointid  in  that 
cafe. 

On  the  2d  O^.  1690,  upon  reading  the  EarPs  petition  fct* 
ting  forth  that  he  had  been  a  prifoner  for  a  year  and  nine 
months  in  the  Tower  notwithftanding  die  late  a&  of  free  and 
general  pardon,  and  praying  to  be  difcharged,  the  Lords  or* 
dered  the  Judges  to  attend  on  the  Monday  following  to  give 
their  opinions.  Whether  the  (aid  Earl  be  pardoned  by  the  a£t 
On  die  6th  the  Judges  delivered  their  c^inions,  That  if  his  o£* 
fence  was  committed  before  the  13th  of  Feb,  1688)  and  not  ii| 
Ireland  or  beyond  the  feas,  he  is  pardoned.  Whereupon  it 
was  ordered  that  he  be  admitted  to  bail }  and  the  next  day  he 
and  his  fureties  entered  into  a  recagnizaxice  of  ball,  himfelf  u| 
io,ooo/.  and  two  fureties  in  5000/  each;  and  on  the  30th  he 
and  his  fureties  were,  after  a  long  debate,  difcharged  from 
their  recognizance* 

It  will  not  be  material  to  inquire,  whether  the  Houfe  diS  - 
right  in  difcharging  the  Earl  without  giving  the  Commons  an 
opportunity  of  being  heard;  fmce  in  fad  they  claimed  and 
exercifed  a  right  of  judicature  without  an  High  Steward,  whidi 
is  the  only  ufe  I  make  of  this  cafe. 

They  did  the  fame  in  the  cafe  of  the  Earl  of  Carnufartb^ 
and  the  Lords  IFlddrington  and  Niaim^  long  after  the  High 
Steward's  Commiffion  difiblved. 

Thefe  Lords  had  judgment  pafied  on  them  at  the  iame  time 
^at  judgment  was  given  againft  the  Lords  Derwentwater^ 
^fithjdaU^  and  Kenmuri\  and  judgment  being  given,  the  High 
Steward  immediately  broke  his  flafF,  and  declared  the  commif- 
iion  diilblved.  They  continued  priibners  in  the  Tower  under 
ireprieves  till  the  pafling  the  zSi  of  general  pardon  in  the  thir4 
pf  King  pkoRGS  the  iirft. 
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Lor(U' Joor-  On  the  lift  of  Novimiir  17179  the  Houfc  being .  informed 

i^  that  thefe  Lords  had  feverally  entered  into  recognizances  be- 

fore one  of  the  judges  of  the  court  of  King's  Bench  for  their 
appearance  in  the  Houfe  in  this  Seflion  of  Parliament,  and  that 
the  Lords  Camwartb  and  ITiddrington  were  attending  accord-* 
ingly,  and  that  the  Lord  Nairn  was  ill  at  Bath  and  could  not 
then  attend,  the  Lords  Carnwarth  and  ff^tddrington  were  called 
in  s  and  they  feverally  at  the  bar  prayed,  that  their  appearance 
might  be  recorded,  and  likewife  prayed  the  benefit  of  the 
S  0«  L  e.  19.      aft  for  his  Majefty*s  general  and  free  pardon. 

Whereupon  the  Houfe  ordered  that  their  appearance  be  re- 
corded i  and  that  they  attend  again  to-morrow  in  order  to 
plead  the  pardon.  And  the  recognizance  of  the  Lord  NairH 
was  refpited  till  that  day  fortnight. 

On  the  morrow  the  Lords  Carnwarth  and  fFiddrington  dien 
attendmg  were  called  in,  and  the  Lord  Chancellor  acquainted 
them  feverally,  that  it  appeared  by  the  records  of  the  Houfe 
that  diey  feverally  ftood  attainted  of  high  treafon,  and  aiked 
them  feverally  what  they  had  to  fey  why  they  ihould  not  be 
remanded  to  the  Tower  of  London. 

Thereupon  they  feverally  upon  their  knees  prayed  the  bene- 
fit of  the  a£t,  and  that  they  might  have  their  jives  and  liberty 
piirfuant  thereunto. 

And  the  Attorney-General,  who  then  attended  for  that  pur- 

pofe,  declaring  that  be  had  no  oljedion  on  his  Majefty's  behalf  to 

what  was  prayed,  conceiving  that  thofe  Lords  not  having  made 

any  efcape  fince  their  conviftion  were  intitled  to  the  benefit 

See  fea.  45.  ^  of  the  ad,  the  Houfe,  after  reading  the  claufe  in  the  aft  re- 

^    •  '  ^  *"      lating  to  that  matter,  agreed  that  Aey  fhould.  be  allowed  the 

benefit  of  their  pardon  as  to  their  lives  and  liberties,  and 
difcharged  their  recognizances  $  and  gave  diem  leave  to  depart 
without  ferther  day  given  for  their  appearance. 

Qn  the  6th  oi December  following  the  like  proceedings  were 
had,  and  the  like  orders  made  in  the  cafe  of  Lord  Nairn. 

I  obferve  that  the  hord  Chancellor  did  not  a(k  thefe  Lordsy 
What  they  had  to  fey,  why  execution  Jbould  not  be  awardei. 
There  was,  it  is  probable,  feme  little  delicacy  as  to  diat 
point.    But  fince  the  allowance  of  the  benefit  of  the  aft 
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€»  to  life  and  liberty,  which  was  all  that  was  prayed,  was  all 
effedual  bar  to  any  future  imprifonment  on  that  account, 
and  alfo  to  execution,  and  might  have  been  pleaded  as  iiich  in 
any  court  whatfoever,  the  whole  proceeding  muft  be  admitted 
to  have  been  in  a  court  having  complete  jurifdidion  in  the 
cafe,  notwithftanding  the  High  Steward's  commiffion  had  been 
long  diilblved.  Which  is  all  the  ufe  I  intended  to  make  of 
this  cafe. 

I  will  not  recapitulate;  the  cafes  I  have  cited,  and  the  coiw 
clufions  drawn  from  them  are  brought  into  a  very  narrow 
compafs.  I  will  only  add,  that  it  would  found  extremely 
barih  to  fay,,  that  a  court  of  criminal  jurifdiftion  founded  in 
immemorial  ufage,  and  holden  in  judgment  of  law  before  tbi 
King  himftlfy  can,  in  any  event  whatever'^  be  under  an  utter  in* 
^anacity  of  proceeding  to  trial  and  judgment  either  of  condem«i 
liation  or  acquittal,  the  ultimate  obje£b  of  every  criminal  pro- 
ceeding, w/thoMt  cert^  fiipplemental  powers  derived  from  the 
Crown, 

Th^e  caf^  wkb  t^e  obfervatxons  I  have  made  on  diemt 
I  hope,  Sufficiently  warrant  the  opinion  of  the  judges  upon 
that  part  of  the  fecond  queftion  in  the  cafe  of  the  late  £arl 
Ferrers  which  I  have  already  mentioned ;  and  alfo  whatt  was 
advanced  by  the  Lord  Chief-Baron  in  his  argument  on  that 
queftion,  <^  That  though  the  office  of  High  Steward  (hould 
^  happen  to  determine  before  execution  done  according  to 
« the  judgment,  yet  the  court  of  the  Peers  in  Parliamentt 
«*  where  that  judgment  was  given,  would  fubfift  for  all  the  pur- 
••  pofcs  of  juftice  during  the  fitting  of  the  Parliament :"  and 
confequently  that  in  the  cafe  fuppofed  by  the  queftion,  that 
court  might  appoint  a  new  day  for  the  execution. 

N.B.  On  the  19th  of  May  1760  TTaJhingten  Earl  Ferrers^ 
nes^  brother  to  the  late  Earl,  having  received  his  writ  of  ium- 
mons,  took  his  feat  in  Parliament  as  Earl  Ferrers. 

The  family  pedigree,  as  ^  as  concemeth  the  preftnt  cafe,  is 
as  foUoweth. 

Hobert  the  firft  Earl,  who  in  the  29th  of  Charles  IL  was 
fcmmoned  to  Parliament  by  the  title  of  Lord  Ferrers  of  C3tart^ 
l^  being  grandfon  and  heir  to  Deretby  iifter  and  coheir  to 
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RahiTt  D*Evireux  Earl  of  Effix  the  Parliameot-General,  wai 
in  the  loth  of  Queen  Jnne  created  Vifcount  Tamwortb  and 
£aii  Ferrers^  to  him  and  the  heirs-male  of  his  body. 


JRobert,  the  lirft  Earl. 
^  


Rohert,  Oied 
Vefore  his  fa- 
ther. 


iVaJhinpoKf 

the  fecond  Earl, 

died  without 

iifue  male. 


Ucnry^  the 
third  Early 
died  without 
iflfue. 


LeKurenct  died 
before  Iiis  bro- 
ther Hmry, 

■■  ■  ■  ,>A, 


Three  fons  who 
di.ed  without  if- 
fue  in  the  life  of 
;hmr  grapdfather. 


Efixabttb 
married  to 
Lord  North* 

\ 


Lawrence  f 
the  late  Earl,  at- 
tainted and  exe- 
cuted, died  with- 
out iCTue, 


Lady  Fnrtrs  of 
C^r//ry,wife  of 
Mr.  Ttwnjbend^ 


IVaJhington^ 
the    prefent 
Earl. 


foils. 


(See  Kel.  59* 

136. 137. 
Comb.  245. 
Cowp.5U.) 


Kot  murder> 
but  man- 
llaughter,  to 
kill  a  failor  be- 
longing  to  a 
prcfs-gang, 
which  had  not 
legal  warrant« 


The  Cafe  of  Alexander  Broadfoot^ 
ADVERTISEMENT, 

THIS  cafij  though  abnaijf  in  print ^  hsah  hten  thougbi  «f 
d^rvi  a  flaa  in  this  coUt^imu     It  is  tberrfore  hire  infertti* 

If  it  he  afkedy  where  are  the  adjudged  cafes  on  which  the  au^^ 
thor  groundeth  his  opinion  f  he  freely  amfejfeth^  that  he  hath  not 
met  with  one^  in  which  the  legality  of  preffing  for  the  fea-fervice 
hath  direftly  come  in  judgment.  What  this  is  to  be  imputr*  h 
every  reader  will  judge*  A  few  modem  cafes  there  are^  from 
which  the  legality  of  the  pra^ice  may  be  inferred.  But  the  au^ 
thor  chofe  to  ground  himfelf  on  much  better  authorities  than  in- 
ferences from  modern  reports. 

AT  the  gaol-delivery  holden  for  the  city  and  county  of  the 
city  of  Brijiol^  Juguft  30,  1 743,  Alexander  Broadfoot 
was  indided  for  the  murder  of  Cornelius  Calahan  a  jailor  be« 
longing  to  his  Majefty*s  (hip  the  Mortar  Sloop. 

^      The  cafe  was  thus;  Captain  Hanway^  commander  of  the 
'  Mortar  Sloops  had  a  warrant  from  the  Lofds  of  the  Admira]^^ 

|roun4e4 
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pounded  on  an  order  of  his  Majefty  in  council}  impovering 
him  to  imprefs,  or  caufe  to  be  imprefled,  feamef^  for  J)is  Ma^ 
jefty's  fervice.  The  warrant  exprefly  diredleth,  **  That  the 
«*  captain  fhall  not  intruft  any  perfon  with  the  execution  of  it^ 
«(  but  a  cotnroiilion-officer;  and  fhall  mfert  the  oaine  and  office 

f     .  -  •  .••■If 

.^  of  tlie  perfon  intruded  on  jthe  b^c|^  of  the  warrant." 

The  Lieutenant  of  the  Mortar  Sloop  (the  only  commifiQB- 
officer  on  board  befides  the  captain}  was  deputed  by  him  tp 
imprefs  according  to  the  tenor  of  the  warrant 

On  the  25th  of  April  laft  Captain  Hanwayy  being  at  anchor 
in  Kingroad  within  the  port  and  county  of  Brijloly  ordered 
the  Ihip's  boat  down  the  channel  in  order  to  prefs  as  they 
fliould  fee  opportunity.  But  the  lieuUnant  Jiaid  in  Kingroa4» 
fn  board  with  the  captain. 

Towards  evening,  the  boat  came  up  ^ith  a  merchant-man» 
die  Bremen  FaSlor^  homeward-bound,  in  that  part  of  the  chan- 
nel which  is  within  the  county  of  the  ci^  of  Briflol^  but  fonu 
kagues  from  Kingroad ;  and  fome  of  the  crew  went  on  board> 
in  order  to  prefs ;  who  bejng  infbrmed  diat  one  or  two  of  the 
firemen^s  men  were  concejiled  in  the  hold,  Calahan^  with  three 
others  of  the  boat's  crew>  went  thither  in  fearch  of  them. 
Whereupon  Broad/ootj  one  of  the  Bremen's  men,  (who  had 
before  provided  himfelf  with  a  blunderbufs  and  piftols  for  hi^ 
defence  agamft  the  prefs*gang,)  called  out  and  afked  diem 
what  they  came  for :  he  was  anfwered  by  foipe  pf  the  prels- 
gang,  **  We  come  for  you  and  your  comrades.*'  Whereupon 
be  cried  out,  ^  Keep  back,  I  have  a  blunderbufs  loaded  with 
<<  fwan-lhot."  Upon  this  the  odiers  flopped,  but  did  not  retire. 
He  then  cried  out,  *'  Where  is  your  lieutenant  ?"  And  being 
anfwered,  ^^  He  is  not  -far  off,"  he  immediately  fired  among 
them.  By  this  ihot  Calahan  was  killed  on  the  fpot,  and  one 
or  two  mope  of  the  prefs-gang  Wounded. 

The  cafe  being  thus,  the  recorder  was  of  opinion,  that  dip  Mr.  Serjeant 
boat's  crew  having  been  fent  out  with  a  general  order  to  imprefs  '*'"**'• 
as  they  Jbould  fee  opportunity ^  and  having,  in  purfuance  of  that 
order,  boarded  the  veffel  without  a  proper  officer,  exprefsly 
againft  the  terms  of  the  captain's  warrant,  every  dung  fhey 
Jid  was  to  be  looked  upon  as  an  attempt  upon  the  liberty  of 
fhe  perfons  concerned,  without  any  legal  warrant:  and  he  ac- 
cordingly 
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cordingly  direded  the  jury  to  find  Broadfo&t  guilty  of  man« 
ittaughcer.  But  this  being  a  cafe  of  great  expe&ation).and  un« 
conunon  pains  having  been  taken  to  poffbis  peofJe  with  an 
opinion  Aat  preffing  for  the  fea-fervice  is  a  violation. of  mdr^»tf 
cbartay  and  a  very  high  invafion  of  the  liberty  of  the  fubjcft,  the 
recorder  thought  proper  to  deliver  his  opinion  touching  the 
Jegality  of  preffing  for  die  fea-fervice ;  provided  the  perfons 
imprefied  are  proper  objedU  of  the  law,  and  thofe  employed  in 
that  fervice  com^  armed  with  ^  proper  warrant  for  that  pur* 
pofe. 

Captain  Hanway's  warrant  with  the  indorfement* 

By  the  commiifioners  for  executing  the  oiEce  of  Lord  High 
Admiral  of  Great  Britain  and  Jrelqnd^  &C9  and  pf  all  hi$ 
Majelty's  plantations,  &c. 

INpurfuami  rfbis  Majeft/s  order  in  council  dated  the  i^th 
day  ^January  1742,  we  do  hereby  impower  and  dire^  you  to 
imprefs  or  caufe  to  be  imfreffed  fo  many  feamen  and  feefaring 
men  and  perfons  whofe  occupations  and  callings  are  to  wort  in 
veffels  and  boats  upon  rivers^  as  /hall  be  necejfary  not  only  to 
complete  the  number  of  men  allowed  to  bis  Majefiy*s  Jhip  under 
your  command^  but  alfo  to  mannfucb  others  of  his  Majefty*s  Jhip$ 
as  may  be  in  want  of  men ;  giving  unto  each  man  fo  impreffed 
onefiiiUing  for  prefs-money.  And  in  the  execution  hereof  you 
are  to  take  care  that  neither  yourfelfnor  any  officer  authorized 
by  you  do  demand  or  receive  any  money^  gratuity^  rewardy  or 
ether  eonfideration  whatfoevery  for  the  /paring^  exchangingy  or 
difcharging  any  perfon  or  perfons  impreffedy  or  to  be  impreffedy  af 
you  will  anfwer  it  at  your  periL  Yoii  are  not  to  intruft  any 
perfon  with  the  execution  of  this  warrant  bi^t  9  coipmii£onr 
officer,  and  to  infert  bis  name  and  office  in  the  deputatio|i 
on  the  other  fide  hereof,  and  fet  your  hand  an4  feal  thereto. 
This  warrant  to  continue  in  force  till  the  31/?  day  g/'Deccmbef 
X743.  And  in  the  due  execution  of  the  fame  and  every  part 
thereof y  all  mayor Sy  Jberiffsy  juftices  of  the  peaccy  bailiffsy  con^ 
JlabUsy  headboroughsy  and  all  other  his  Majefiy^s  officer^ 
and  fubje£fs  whom  it  may  conceruy  are  hereby  required  to  he 
aiding  and  afjifting  unto  you  and  thofe  empUyed  by  you^  af  they 

tendef' 
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fender  bis  Mcjeftfs  fervice^  and  wiU  anfiver  the  contrary  M 
their  perils.  Given  under  our  hands  and  feal  of  the  office  of 
Mmrdty  the  yfl  day  ofjznuzry  1742. 

Jo.  Cockburne^ 
By  command  of  their  Geo.  Lee. 

Lordihips.  J.  Trevor. 

Thomas  Corbett« 

/  do  hereby  depute  A.B.  a  lieutenant  belonging  tc  his  Ma^ 
jefifs  Jhip  the  Mortar  Sloop  under  my  command^  to  imprefs  fea^ 
meny  fea-faring  meny  and  perfons  whofe  occupations  and  callings 
are  to  work  in  vejfels  and  boats  upon  rivers  according  to  the 
tenor  of  this  warrant.  In  tefiimony  whereof  I  have  hereunto 
fet  my  hand  and  feal  this  <■  day  of 


The  Recorder's  Argument 

This  queftion  touching  the  legality  of  prcffing  mariners 
fer  the  publick  fervice  is  a  point  of  very  great  and  national 
importance.  On  one  hand,  a  very  ufeful  body  of  men  feem 
to  be  put  under  hardflups  inconfiftent  with  the  temper  and 
genius  of  a  free  government.  On  the  other,  the  neceffity  of 
the  cafe  feemeth  to  intitle  the  publick  to  the  fervice  of  this 
body  of  men,  whenever  the  M^ty  of  the  whole  calleth  for  it. 

Before  I  fpeak  diredUy  to  the  point,  it  will  be  neceflkry  to 
throw  out  of  the  cafe  every  thing  which  doth  not  enter  into 
the  merits  of  the  prefent  queftion. 

We  are  not  at  prefent  concerned  to  inquire.  Whether  per- 
fons  may  be  legally  preffed  into  the  land-fervice,  nor  whether 
landmen  may  be  legally  preffed  into  the  fea-fervicc.  The  pre- 
fent queftion,  I  %,  is  not.  Whether  people  may  be  taken 
from  their  lawful  occupations  at  home,  and  fent  againft  their 
wills  into  a  remote  and  dangerous  fervice  j  into  a  fervice  they 
are  utterly  unacquainted  with,  and  poffibly  unfit  for.  No^  the 
only  queftion  at  prefent  is,  Whether  mariners,  perfons  who. 
have  freely  chofen  a  fea-fering  life,  perfons  whofe  education 
end  employment  have  fitted  them  for  the  fervice,  and  inured 
tfaem  to  i^— Whether  fuch  perfons  may  not  be  legally  preffed 

into 
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ifrfo  die  fervice  of  the  Crown,  whenever  the  publick  fafety  re- 
quireth  it,  ne  quid  detrimenti  refpublica  capiat. 

For  my  part  I  think  they  may.  I  think  the  Crown  hath  a 
right  to  command  the  fervice  of  thefe  people,  whenever  the 
publick  lafety  calleth  for  it.  The  fame  right  that  it  hath  to 
require  the  perfonal  fervice*  of  every  man  able  to  bear  arms  in 
cafe  of  a  fudden  invafion  or  formidable  infarredion.  The 
right  in  both  cafes  is  founded  on  one  and  the  (ame  principle, 
the  neceffity  of  the  cafe  in  order  to  the  prefervation  of  the 
whole. 

R  would  be  time  very  ill  (pent  to  go  about  to  prove,  Aat 
diis  nation  can  never  be  long  in  a  flate  of  fafety,  our  coafl: 
defended  and  our  trade  proteded,  without  a  naval  force  equal 
to  all  the  emergencies  which  may  happen.  And  how  can  we 
be  fecure  of  fuch  a  force  ?  The  keeping  up  the  fame  naval 
force  in  time  of  peace,  which  will  be  abfolutely  neceflary  for 
our  fecurity  in  time  of  war,  vrouid  be  an  abfurd,  a  fruitlelsy 
and  a  ruinous  expence. 

The  only  courfe  then  left  is  for  the  Crown  to  employ  upon 
emergent  occafions  the  mariners  bred  u^  in  the  merchants' 
fervice. 

By  this  means  the  trade  of  the  nation  becometh  a  nurfery 
for  her  navy;  and  the  merchant,  while  he  is  increadng  the 
wealth  of  the  kingdom,  is  at  the  fame  time  training  up  the  mari- 
ner for  it's  defence. 

And  as  for  the  mariner  himfelf,  he  when  taken  into  the 
fervice  of  the  Crown  only  cbangeth  maflers  for  a  time :  his 
fervice  and  employment  continue  the  very  fiame,  with  this  ad- 
vantage, that  the  dangers  of  the  fea  and  enemy  are  not  fo  great 
in  the  fervice  of  the  Crown,  as  in  that  of  the  merchant. 

I  am  very  fenfible  of  the  hardfhip  the  failor  fufFereth  from 
an  imprefs  in  fome  particular  cafes,  efpecially  if  prefTed  home- 
veard-bound  after  a  long  voyage.  But  the  merchants  who 
hear  me  know,  that  an  imprefs  on  outward-bound  veflels 
would  be  attended  with  much  greater-  inconveniencies  to  the 
trade  of  the  kingdom;  and  yet  that  too  is  fometimes  ne- 
ceflary* But  where  two  evils  prcfent,  a  wife  admini- 
,  ^ 

*  Tht/  peKonal  fervice  in  cafes  of  extreme  hecefllity  is  a  princTin)  branch  of 
the  allegiance  every  fubjeA  of  England  owech  to  the  Crown*  See  iz  H.  VII. 
c  1.  I  £<  III*  c.  5*  and  i6  &  17  Car,  I.  r.  iS. 

ftratioDi 
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ftration,  if  there   be  room  for  an   option,  will  choofe  Ac 
leaft. 

War  itfelf  is  a  great  evil,  but  it  is  chofen  to  avoid  a  greater. 
The  praftice  of  preffing  is  one  of  the  mifchiefe  war  bringeth 
with  it.  But  it  is  a  maxim  in  law,  and  good  policy  too,  that 
all  private  mifchiefs  muft  be  borne  with  patience  for  prevent- 
ing a  national  calamity.  And  as  no  greater  calamity  can  be« 
fal  us  than  to  be  weak  and  defencelefs  at  fea  in  a  time  of  war, 
fo  I  do  not  know  that  the  wifdom  of  the  nation  hath  hitherto 
found  out  any  method  of  manning  our  navy,  lefs  inconve- 
nient than  preffing,  and,  at  the  fame  time,  equally  fare  and 
efib&ual. 

The  expedient  of  a  voluntary  regifter,  which  was  attempted 
in  King  JVilliamh  time,  had  no  efFed. 

And  fome  bte  fchemes  I  have  feen  appear  to  me  more  in- 
convenient to  the  mariner  and  more  inconfiflent  wiA  the  prin- 
ciples of  liberty,  than  the  pra£Hce  of  prefSng  :  and,  what  is 
ftill  worfe,  they  are  in  my  opinion  totally  impradicable. 

Thus  much  I  thought  proper  to  fay  upon  the  foot  of  reafon 
and  publick  utility,  before  I  come  to  fpeak  dire^y  to  the  point 
of  law.     Which  I  (hall  now  do. 

According  to  my  prefent  apprehenflon,  (and  I  have  taken 
fome  pains  to  inform  myfelf,)  the  right  of  impreffing  marinen 
for  the  publick  fervice  is  a  prerogative  inherent  in  the  Crown^ 
grounded  upon  common-law^  and  ncognizid  by  many  aSfs  of  Pav'^ 
ItamenU 

A  general  immemorial  ufage  not  inconfident  with  any 
flatute,  efpecially  if  it  be  the  refult  of  evident  neccflity  and 
withal  tendcA  to  the  publick  fafety,  is,  I  apprehend,  part  of 
the  common-law  of  England*  If  not,  I  am  at  a  lofs  to  know 
what  is  meant  by  common-law,  in  contradiftinftion  to  ftatute- 
law.  And  Acrefore  it  is  a  great  miftake  in  this  cafe,  as  indeed 
it  would  be  in  any  other,  to  conclude  that  there  is  no  law,  be- 
caiife  perhaps  there  may  be  no  ftatute  that  exprefly  and  in  terms 
impoweretfa  the  Crown  to  prefs.  For  the  rights  of  the  Crown, 
and  the  liberties  of  the  fubjed  too,  ftand  principally  upon  the 
foot  of  common-law  \  though  bodi  have  been  in  many  cafes 
confirmed^  explained,  or  afcertained  by  particular  ftatutes. 

Ag' 
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As  to  the  J)oint  of  uiage  in  the  matter  of  preffing,  I  have 
met  with  a  multitude  of  commiffions  and  mandatory  writs  ta 
that  purpofe  conceived  in  various  forms;  and  from  time  to 
time  direded  to  different  officers,  as  the  nature  of  the  fervico 
required. 

It  would  be  tedious  for  me  to  cite  orie  half  of  them ;  but  I 
will  endeavour  to  range  them  under  fome  general  heads,  and 
dien  cite  a  few. 

Some  are  for  pref&ng  (hips* 

Others  for  preffing  mariners. 

And  others  for  preffing  ihips  and  mariners* 

In  fome,  the  parties  to  whom  diey  are  direded  are  required[ 
to  make  a  general  imprefe  upon  certain  great  and  emergent 
occafions. 

In  ediers  they  are  confined  to  a  certain  number  ofihips  and 
mariners  for  fpecial  fervices. 

And  in  others,  they  are  ftill  iardier  confined  to  certain 
places  on  the  coaft. 

Some  commiffions,  particularly  &oie  conferring  the  ad- 
miralty-jurifdiAion  and  die  rights  of  admiralty,  warrant  an^ 
imprefi  as  often  as  there  (hall  be  occafion. 

Others  impower  <^ommanders  of  fleets  or  fquadrons,  in- 
tended for  certain  expeditions,  to  prefs  for  that  particular 
fcrvice. 

And  others  impower  mafters  of  particular  (hips  to  prefs  for 
manning  their  refpeftive  veiTels. 

This  general  view,  will  be  fufficient  to  let  us  into  the  nature 
of  thefe  precedents.  And  though  the  affair  of  preffing  (hips 
is  not  now  before  me,  yet  I  could  not  well  avoid  mentioning 
its  becaufe  many  of  the  precedents  I  have  met  with  and  muft 
cite  go  as  well  to  that,  as  to  the  bufinefs  of  preffing  mariners  ; 
and  taken  together,  they  fcrve  to  (hew  the  power  the  Crown 
liatH  conftantly  exercifed  over  the  whole  naval  force  of  the 
kingdom,  as  well  (hipping  as  mariners,  whenever  the  publick 
Icrvice  required  it. 

This  however  muft  be  obferved,  that  no  man  ferved  the 
Crown  in  either  cafe  at  his  own  expence.  Mafters  and 
mariners  received  fiiU  wages,  and  owners  were  confbuit- 
ly  {Aid  a  fuU  freight.    But  whether  the  pay  in  either  cak 
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%6minetlced  from  die  time  of  preffing^  or  from  the  time  q[  z&us^ 
tntry  into  the  fervice^  is  not  fo  dear. 

There  is  in  OBtton^s  *  reco^rds  a  A6tt  ci  it  petitito  of  die 
CommonSy  and  of  the  King's  anfwer  upon  this  fubjed,  in  the 
47  E.  III^  which  inclineth  nle  to  diink^  that  the  latter  was 
the  cafe.     The  petition^  as^  abridged  by  Cotton^  is  dias  ;  ^^  Th^  Cott.  iift. 
^  mafters  of  (hips  may  be  paid  the  wages  of  them  and  tiieir  ^°j  p^'^.,^ 
^Vmarbers  from  the  day  of  their  being  appointed  to  ferve  the  47E.iil.K0h* 
w  King."     The  anfwer  is,  ^  That  uking  of  fhips  ihaU  not  be  **' 
^'  but  for  necei&ty,  and  payment  fhall  be  reafonable  as  here'* 
^tofirc:' 

In  the  &me  Parliament  an  atteir^t  was  made  to  oMaiii  fbr 
twnef^  of '£hii^  an  'allawance  for  wear  and  tear  in  the  King's 
fervice. 

The  petition  is  thus  abridged,  «  The  maftets  of  fhips  re-  Eod.ltot. 
*^  quire  an  allowance  for  the  taciding  of  their  ifaips  worn  by  uj'/^oI^m!' 
*<  the  King's  fervice.*' 

The  anfwer  is^  "  Such  allpwance  hath  7Wt  iuu  heretofore 
^  made.'' 

In  Ae  i  R.  it/ftn  attempt  of  the  like  kind  was  made  mi  Cott  17s* 

with .  die  like  fuccefe.    The  petition  is,  *'  That  owners  of  p  ^j^^-r.'JJ. 

^^  fhips  taken  up  for  the  King's  fervice,  for  their  lofies  in  ^e  Parsfecundal 

^^  the  fame^  may  be  confidered)  and  that  mariners  may  have  ^^'S^ 
^  the  like  wages,  as  archers  have/'     The  anfwer  is,  *•  'IfJhaH 
^  be  as  H  hath  been  ufedi.^* 

Thcfe  petitions)  though  ftiled  in  the  tebord  the  petitions  of 
the  CJommonSj-as  having  probably  begun  in  that  Houfe,  were 
really  the  afts  of  both  Houfes ;  otherwife  they  could  not  have 
been  oiired  to  the  King  in  a  parliamentary  way :  for  the  an* 
tient!*  method  of  paffing  bills  was,  that  the  matter  of  the  bill  . 
Ivas  tendered  to  the  Crown  for  the  royal  affent  by  both  Houfes 
in  form  of  petitions ;  and  according  to  the  anfwers  from  the 
Ihrone,  tbey  paiTed  into  laws  or  wero^'Tejeded. 

I  camiot  but  obfervej  that  when  we  fee  every  branch 
of  the  legiflature  fpeaking  of  the  fubjeft  of  preffing  in  the 
inannet  diey  do  in  thefe  petitions  and  anfwers,  it  is  not 
eafy  to  conceivei  that  the  legality  of  the  praftice  yfz&  then 
quefiionedi    It  is  plain*  at  leafl,  that  it  was  in  thofe  early 
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*  The  cUatioas  from  CttitoH  have  beea  fdunU  toa|;ree  with  the  record. 
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times  trcatted  in  Parliament  as  an  andent  and  well-known 
ufage. 

I   come  now  to  the  commiflions  and  mandatory  writs  I 
i^ake  of.     I  will  cite  a  few  from  Rymer^s  Feedera^  out  of  a 
great  number  of  the  like  kind  which  may  be  met  with  in  that 
valuable  colledion  of  public  records. 
29  E.  III.  William  Barret^  commander  of  the  fhip  Julian^  had  a  com- 

AdElisendum    ^^^^  ^^  make  choice  of  and  take  up  in  the  counties  of 
U  Capiemlam*    Kent^  EJfexy  Surrjy  and  Sujffx^  as  well  within  liberties  as  with- 
out} 36  mariners,  and  to  put  them  on  board  his  fhip,  in  order 
to  proceed  with  the  Prince  of  Wales  on  an  expedition  to 
GajUny  *. 

(5R711U816.)         The  like  commiflions  were  given  at  the  fame  time  to  the 

commanders  of  feven  other  fliips  for  maiming  their  re(pe<5live 
veflels  for  the  fame  fervice. 
1  It.  ir.  There  is  a  commiflion  to  'John  Orexvell^  one  of  the  King's 

f7^^^"™A '^?*^     feneants  at  arms,  to  arreft  and  take  up  60  able  mariners  in  the 
U,  CapicQduxn.     J^hcmes  and  Medway  and  parts  adjacent,  as  well  within  liber- 
ties as  without,  and  to  caufe  them  to  be  at  Sandwich  within 
15  days  for  the  King's  fervice. 

15  R.  11.  yohn  Elingham^  a  feijeant  at  arms,  is  impowered  to  arreft  and 

(7  Rym.  7 18.)     jjj^g  yp  jj^  ^g  counties  of  Some^feU  Gloucejler^  Brtflol^  Devon  and 

Cornwall  and  in  South  JVales^  as  well  within  liberties  as  with- 
out, fo  many  ihips,  barges,  and  other  veflels,  and  alfo  mari- 
ners fufKctent  for  manning  them,  as  ihould  be  found  fufiicient 
(See  alfo  7Rym.  ^^^  ^^  expedition  to  Ireland  under  the  King's  uncle  the  Duke 
i95»39i*4S3>    of  Gloucejier :  and  all  fherifFs, ,  mayors,  bailifFS)  mafters  of 
507,'  789,*  S39O    ^*P5  2«cl  mariners  arc  required  to  be  affifting  to  him  in  that 


fervice. 


(7  Rym.  718.)         In  the  fanrie  year  the  like  commiiCons  ifliied  to  two  other 

ferjeants  at  arms  for  the  fame  fervice,  in  IVales^  Irelandy  Lan^ 
cajhire^  and  Chejhin  f . 

„  ^  J^hn  Kingjion^  commander  of  the  fliip  Katherine^  is  com- 

(9  Rym.  138.)     miflioned  by  himfelf  or  deputies  to  arreft  and  take  up,  as  well 

within  liberties  as  without,  as  many  mariners  as  ftiould  be 
neceiTary  for  manning  his  ftiip,  and  to  put  them  on  board  for 
recaKo  R  m    ^^^  King's  fervice  :  and  all  ftierifFs,  mayors  &c.  are  required 
91, 104, 144,    '  to  be  affifting  to  him  in  tliat  fervice. 
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*  See  Madox's  HHl.  of  the  Exchequer  26%,  in  Notts,  y,  a  writ  co  the  thtriff 
of  Kfrti  far  the  like  fervice  ;  Ktipfati^s  50  nautas  &(.  9  E*  II. 
•f  [See  the  editor's  note  at  the  end  of  this  argument). 
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CommifSons  went  at  the  fame  time  to  (be  coimmanders  of  (9  Rym.  239.) 
/other  veflHs,  for  manning  their  refpedive  veiTels  in  the  fiune 
manner,  and  for  the  fame  fervice, 

A  mandatory  writ  iflTued  directed  to  jT^emas  College  Serjeant  *'  H.  vj. 
At  Arms,  and  to  Ralph  Ingoldefiy^  and  xo  the  cuftomers  of  the  *' 

port  of  Sandwich^  and  of  every  port  from  thence  to  Southampr 
Unj  requiring  them  to  arreft  and  take  up  for  the  King's  fervice  (See  aifowAyw^ 
;dl  and  Angular  fhipsi,  barges,  and  other  vcffels  capable  of  ^^'  ^ 
tranfporting  men  or  h^rfes,  of  what  burden  foeyer;  and  alfo 
all  mailers  and  mariners  who  coul^  be  found  in  ;my  of  th^ 
ports  mentioned  before,  and  tp  put  the  iaid  mafters  and 
mariners  on  board  the'  /aid  veflels  fpr  an  expedit^ior>  'to  th^ 
Putchy  of  j/juitaini  any  royal  letters  of  licence  theretofore 
granted  to  any  perfon  or  perfonSy  or  any  othef  matter  notwith- 
ftanding :  and  all  flierifFs,  mayors,  and  other  officers  are  re* 
quired  to  be  aflifting  to  them  in  that  fervic6. 

At  the  fame  time  Ae  like  wWts  iflfued  to  the  cuftomers  and  ("  ^V^*  »*•) 
other  officers  of  almoft  all  the  port-towns  in  the  kingdom. 

There  is  a  cooimiffion  to  the  mafter  and  purfer  of  the  A^ry  142.  ly, 

Grace  impowering  them  to  arreft  and  take  up,  as  well  widiia  ^*'  ^X'*^^'^+3') 

liberties  as  without,  wherdfoever  they  could  be* found,  as  many  (See alfo  n 

mariners  as  (hould  be  fufficient  for  manning  their  veflel,  and  ^™'  ^^^'^ 
io  put  themon  board  at  the  King's  wagps  and  for  Jiis  fe/vice. 

At  the  fame  time  the  like  commiffions  ifiued  to  four  other  ("  Rym-S^j.) 
mafters  for  manning  their  refpe£live  fhips  in  the  fame  cnaQner^ 

The  Uke  commiffipns  to  mafters  rffix  yeftel$.  »i  E^  ^v. 

The  like  to  eleven  mafters  in  the  i^me  form^  ao  E.  iv. 

I  will  now  mention  a  few  precedents  of  another  fort;  whicho   ifO') 
Jbecaufe  they  relate  iq  great  meafi^re  to  one  and  iaijie  fervice^ 
I  will  place  together,  to  avoid  as  much  as  poffib^e  a  ne$dle(^ 
repetition  in  matters  of  form. 

Tbefe  are  either  fpecial  commiffions  for  commanding  flee^ 
or  fquadrons  intended  for  certain  expeditions  mentioned  in  the 
iCommii]Jonsi  or  the  general  commiffions  conferring  the  whole 
admiralty-jurifdiclion  with  the  rights  of  adn>ir^1ty,  whether  to 
lOne  perfon  under  the  ftile  of  High  Admiral  or  to  two  un- 
M^  Jtl^  character  of  Admirals  of  the  north  .and  weft.    Which 
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htter  tras  the  uClial  manner  of  conferring  the  admiralty«jffrii* 
didion  before  the  office  of  L  ord  High  Admiral  of  England 
came  much  in  ufe. 

8H.V.  As  to  the  fpecial  commiflions,'  Sir  fFilliam  Bardolph  was 

(loRym.CT.)  appointed  admiral  of  a  fleet  then  intended  to  be  fitted  oat; 
£ligendi  &  Ca-  his  commiflion  impowerech  him  among  other  things  to  majcc 
PttDdi.  choice  of  and  take  up  for  the  King's  fervice  a  fuificient  num* 

ber  of  mariners  and  others,  and  to  put  them  on  board  the  fleet, 
and  to  punifli  and  chaflife  fuch  mariners  who  ihould  be  dif*> 
obedient  or  refraftory  in  that  refpeSf. 

5H.  vn.  The  Lord  JVtlloughby  de  Broke  was  appointed  commander 

(ixRym.455.)    -jj  chief  of  the  fleet  and  army  then  intended  for  an  expedition 

to  France  \  he  hath  the  fame  powers'  with  regard  to  the  man- 
ning the  fleet  as  Sir  William  Bardolph  had. 

S  H.  VII.  Sir  Robert  Poyntz,  is  appointed  to  command  the  fleet  in  the 

(x»  Rynv484-)  fcbfence  of  the  Lord  lyillougbby^  and  hath  the  lame  powers  with 

regard  to  manning  the  fleet. 

%t  Elra.  Sir  Martin  Frohujher  had  a  commiflion,  which,  after  re- 

(x^  Ryfls»  2a.)    citing  that  the  oommand  of  a  iinall  fquadron  intended  againft 

the  Spaniards  in  the  IViJl  Indies  hstd  been  given  to  him,  gocth 
on  thus,  **  Wc  therefore  let  you  to  wit  that  we  have  autho* 
^  rized  and  appointed,  and  by  thefe  prefents  do  give  fuU 
^  power  and  authority  unto  the  iaid  Sir  Martin  Frobujher^  and 
^  to  his  fiiflltcient  deputy  or  deputies,  wherefoever  he  (hall  have 
^<  need,  to  ptefs  and  to  take  up  fbr  our  fervice>  to  the  ftimiture 
^*  of  fuch  {hips  as  are  committed  to  his  charge,  in  any  place 
**  upon  our  coafts  o^  England  ox  Ireland,  any  mariners,  foldiers, 
<*  gunners,  or  odier  needful  artificers:"  and  then  requireth 
«1I  jufUces  and  other  officers  to  be  ailifting  to  him  in  the  pre- 
ttiffes* 

I  would  not  be  underftood  to  lay,  that  all  commanders  of 
fleets  or  fquadrons  for  fpecial  fervices  have  had  the  fame  powers 
as  thofe  I  have  mentioned.     The  truth  is,  the  greater  numbci:  • 
of  thefe  fpecial  commifSpns,  which  I  have  met  with,  and  thoft 
too  of  the  lateft  date,  are  filejVt  as  to  that  point. 
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I  come  now  to  the  general  commiffions  conferring  the  wbole 
ftdmiralty-jurifdidion  and  the  rights  of  admiralty. 

And  thofe  I  have  met  witli,  though  I  apprehead  they  all 
agree  in  fubftance  with  regard  to.  the  prefent  queftion,  yet  dif- 
fer a  little  in  point  of  form* 

la  the  lOth  E.  III.  and  in  the  12th  of  the  fiioie  reign,  the  10  E.  ill. 
sulmirak  (for  at  that  time  there  were  two,  one  for  the  north,  ^,t  £^111!*^ 
ibe  other  for  the  weft)  arc  impowered  to  make  choice  of,  as  (5  Rym.  3—^, 
^well  within  liberties  as  without,  able-bodied  men  fit  for  the  ^Lg"^ 
iervice,  and  to  put  thera  on  board  the  fleet.    The  word  £/i* 
gefiJiy  made  li^fe  of  in  thefe  commiflions,  is  the  word  ufed  to 
the  £une  purpofe  about  that  time  in  all  the  commiilions  for 
preffing  for  the  land-fervice,  which  was  thea  likewife  pradi{ed» 
You  have  the  word  in  relation  to  the  land-fervice  in  the  ftatute 
of. the  18  £.  III.  Stat.  2.  r.  7.     ^  Men  of  arms,  hoblers  and  ' 

^  archers,  cbojin  to  go  ia  the  King's  fervice  out  of  England^ 
^<  fhall  be  at  the  King's  wages  from  the  day  that  they  depart 
^  out  of  the  counties  where  they  were  chofen  till  their  return." 

In  the  50th  E.  in.  the  admirals'  commiffions,  widi  regard  50  E.  riL 
to  this  matter^  run  thus,  Necnon  naves  ^  naviculas  guerrinasy  ,jg  I"**  **^' 
quot  necejfaria^  cujufcumque  portagii  fuerinty  quotUns  niceffi 
fuirit^  congregandi  j  ^  martnarios  6f  alios  pro  naviSus  ^  navi-' 
£ulis  illis  neciffarios  eligendi^  capiendiy  (^  in  eifdem  pomndi ;  ^ 
hujufmodi  marinarios  qui  rehelles  vel  conirarientes  fturint  in  hac 
parte,  dehiik  compefcendi  ^  caJHgandi ;  &  omnia  alia,  qus  ad 
officium  admirafli  pertinent  in  hac  parte,  faciendi  &  exer- 
cendi ;  prout  de  jure  &  fecundum  legem  maritimam  fuerit  ia- 
cicndum« 

And  all  (heriffs,  mayors,  bailiffs,  miniders,  owners  of  fbipSy 
mafters  and  mdxiners  are  required  to  be  aiding  and  ailifting 
to  them  in  the  premifes. 

The  Admirals'  commiflions  run  exa£Uy  in  the  iame  iR.ii.* 
form.  (7  Rym.  171.) 

So  doth  Thomas  ofLancafier*s  commiffion  of  High  Ad-   6  H.  IV. 
.miral.  .  (8Ryau3ii8.) 

So  doth  the  Earl  of  Warwick^  commiffion  of  High  ^^  h.  vi. 
•     Admiral.  (u Rym.  679} 

And  fo  doth  the  Duke  of  Richmond's.  '7  H.  viii. 

(14  Rym.  42.) 

The  Lord  Seymour'%  commiffion  of  JHigh  Admiral  ^xprefleth   i  E.  vi. 
,^  matter  a  little  diiferently ;  the  words  are,  Ac  ad  nautas  ii  ^,^1.?^™'  "^' 
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marinarios  it  aHoSj  pro  omnibus  i^  fingulis  navibus  et  navtculh 
cohducgndum  iif  gubemandum  necejfariosy  eligendunij  capiendum 
&  apprehindendumy  atqtu  eofdem  in  di^is  navibus  bf  naviciilis 
ponendum  (^  retinendum. 

t^Ryifi.  T57  I'l  ^^  ^^inc  "i^^  ^^  IjotA  Seymour  had  another  commiffion 

""'^30  in  fuller  terms,  with  all  the  jurifdiftions  and  rights  of  admi-* 

falty  particularly  enumerated  and  fet  fdrth  at  large :  the  wfirrds 
widi  regard  to  the  prefent  matter  are,  Et  infuper  tarn  naves 
W  naviculas  guerrinas  quam  quafcumque  alias  naves  W  naviculas 
feu  vafa  quitcumque^  pro  quibujcumque  viagiis  et  negotiis  noftris 
Vel  expiditione  eorumdem  \  necnon  navigeros  Jive  pilctas-,  Qc  navium 
tnagi/trosy  nauiasj  nauclcros^  vibrellatores  Jive  bombardiatores  et 
marinarios  ac  alias  perfotkts  quafcumqueypro  navibus  et  naviculis 
feu  vafibus  hujufmodi  aptos  ^  idoneos^  de  tempore  in  tempus  quo^ 
tiens  necejfe  fuerity  ubique  locorum  infra  regna  fsf  dominia  no/tra 
prtedi^Oy  tarn  infra  libertates  quam  extra^  congregandum^  deli^ 
gendumy  retinendum,  capiendum^  hre/fandunty  deputandum  fef  ajfig^ 
nandum  abfque  inierruptione  feu  impedimento  per  quemcumque  alium 
*  in  contrariumy  Jiendo ;  eum  plena  jurifdi£lione  ^  protejiate  ad 
exequondum  omnia  alia  &  fmgula  qua  in  ea  parte  per  magnum 
admirallum  nojlrum  W  prafeRum  generalem  claffis  6f  marium^ 
jure  fieri  debent,  poflint,  vel  folent. 

3  E.  VI.  The  Earl  of  Warwick  had  a  commiffion  of  High  Admiral' 

(15  Rym.  194.)  {„  the  fame  form. 

i'>  ^ac.  I.  And  fo  had  the  Duke  of  Buckingham  ** 

(]7Kyio«  124) 

And  now,  when  I  confider  thefe  precedents,  not  fetched  from 
dark,  remote,  and  unfettled  times,  but  running  uniformly  through 
a  courfe  of  many  ages,  all,  as  I  conceive,  fpcaking  to  the  fame 
purpofe,  though  in  different  forms  of  expreflionj  fomc  for 
making  choice  of,  others,  and  thofe  the  much  greater  number 
and  of  the  latefl  date,  for  making  choice  of  and  taking  upy 

^  The  Earl  of  NonhumterLntiTs  comminfioiiy  in  tl^e  lime  of  King  Oxuki  the 
^rft,  is  filent  with  reganl  to  thefe  powers  ;  and  I  am  ineli&eU  to  think  they 
were  not  infcrted  in  any  com  mi  (lion  in  the  latter  part  of  that  reign.  But  that 
matter  is  fufficiently  accounted  for  towards  the  end  of  this  argament* 

The  High  Admit  als  fince  the  redoracion  have  had  all  the  powers  for  pref- 
fing  conferred  upon  them,  in  as  full  a  manner  as  in  atiy  of  live  commiindns  I 
have  cited ;  and  nearly  in  the  fame  terms  as  in  Lord  Sfymour^i  fecond  com* 
miflion.  And  during  fuch  commiHions,  whenever  an  imprefs  hath  b«en  or<fc 
deredy  it  hath  heen  by  warrai\ts  from  the  High  Admiral.  But  wlien  thai 
office  hath  bpen  put  in  commiffion  the  fame  fervice  hath  been  conftantly  car- 
ried on  by  warrants  from  the  admiralty-board,  grounded  on  orders  made  from 
time  to  time  by  the  King  ia  coaacilj  as  the  exigency  of  sifturs  hatb  required. 
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Of  for  arrefting,  prefling  and  taking  up  mariners^  and  putting 
diem  on  board  for  the  publick  fervice : — when  I  confider  thefe 
precedents  with  the  pradice  down  to  the  prefcnt  time,  I  can- 
not conceive  otherwife  of  the.  point  in  queftion,  than  that  the 
Crown  hath  been  always  in  poHeffion  of  the  prerogative  of 
preiEng  mariners  for  the  publick  fervice.  Which  preroga- 
tive hath  been  carried  into  execution,  as  well  by  virtue  of 
fpecial  commiilions,  ifTued  as  the  exigency  of  affairs  required^ 
as  by  the  perfons  who  from  time  to  time  have  been  intruded 
with  the  whole  admiral ty-jurifdi£tion. 

And  indeed  the  words,  touching  the  manning  the  fleet>  im- 
powering  the  admirals  to  do  and  execute  all  other  matters  and 
things  touching  that  fervice  which  belong  to  the  office  of  admiral^ 
feem  to  imply  either  that  thofe  powers  were  deemed  to  be 
inherent  in  the  office,  or  that  they  had  been  conftantly  by  ex- 
prefs  words  in  the  commiffions  annexed  to  it. 

To  this  purpofe  I  will  mention  a  very  remarkable  tran(a£lIon 
in  the  Parliament  of  the  7th  and  8th  Hi  IV. 

Complaint  was  made  in  Parliament,  that  the  fea-fervice  had 
been  greatly  neglected,  and  that  depredations  were  daily  com- 
mitted. To  remedy  this  evil  a  very  extraordinary  expedient 
was  offered,  to  which  the  neceffity  of  the  King's  affairs  obliged 
him  for  the  prefent  to  fubmit.  It  was,  that  the  n^val  force  of 
the  kingdom  (hould,  for  a  time,  be  put  under  the  diredlion  of 
the  merchants  themfelves. 

Accordingly  an  a£fc  paffed,  that  the  merchants  (hould  have 
the  keeping  of  the  feas  from  the  ficft  day  of  May  1406  ta 
Michaelmas  1407 :  and  to  defray  the  expence  of  this  fervice 
they  were  to  be  intitled  by  writs  of  privyi-feal  to  certain  duties 
mentioned  in  the  record,  as  I  find  it  abridged  by  Cotton^  Cott.45Xi4$3, 

Among  other  provifions  touching  this  matter^  it  was  ena^-^  iv.  Na  19.  to* 
ed,  that  the  merchants  fhould  name  two  perfons,  pne  for  the  ^^*  *^« 
north  and  the  other  for  the  fouth,  who  by  commiifion  fhould 
^ve  the  like  powers  as  other  Jdmirals  have  had*  Ka.  «(# 

1^4  )^ 
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In  purfuance  of  this  ad,  Nichohi  Blackburn  was  named  by 
the  merchants  for  the  north,  and  Richard  Qiderow  for  tho 
fouth. 

One  might  reafonably  hope,  that  no  powers  deemed  illegal 
or  oppreffive,  no  powers  hurtful  to  trade  or  grievous  to  die 
mariners,  ihould  be  inferred  in  the  commiffions  of  admirak 
nominated  by  the  merchants ;  but  it  happeneth  that  BlaMum*Si 
Oommiffion  is  extant,  and  runneth  in  the  very  words  of  tfaofc 
I  have  cited  from  the  50th  of  £.  Ill,  to  the  1 7th  of  H.  VIII . 
IRym.439;  You  have  it  in  Rymer.    It  reciteth  the  a£l  of  Parliament,' 

and  that  Blackburn  had  been  nominated  jby  the  merchants  for 
the  north,  and  then  goeth  oq  in  the  ufu^d  form  impowering 
bim  to  make  choice  of,  take  up  and  put  on  board  fuch  mari^ 
nets  and  others  as  {hall  be  found  necefiary  for  the  fervice,  and 
to  punifli  and  chaftife  fucb  as  (hall  be  difobediei)t  and  refiradory 
in  that  behalf. 

The  commiffion  was  to  continue  as  long  as  the  merchants 

fliould  have  the  keeping  of  the  feas ;  which  indeed  was  not 

long ;  for  before  that  Parliament  rofe,  this  novelty  came  to  an 

end,  the  merchants  were  cafed  of  a  fervice  they  were  found  tq 

a  Rym.  45J.       be  very  unequal  to,  their  admirals'  commiffions  dropped,  and 

(Coiu  46a.)        the  whole  direftion  of  the  marirre  returned  to  it's  proper 

channel. 

I  think  it  may  fafely  bo  inferred  from  this  record,  that  in 

the  judgment  of  thofe  times,  and  in  a  concern  of  the  merchants 

themfelves,  the  pracSice  of  manning  the  navy  by  the  methods 

gnentioned  in  tbefe  conHniffions  was  efteemed  to  be  necefiary 

.  for  the  fervice  and  a  branch  of  admiral  jurildi&ion  *• 

I  come  now  to  the  ftatutes  which  fpeak  of  this  matter. 

And  I  do  admit,  chat  I  know  of  no  ikitiite  now  in  force^ 
which  (jJreiUy  and  in  exprefe  terms  impowe^eth  the  Crown  to 
prufs  mir.ners  into  the  fervice:  and  admitting  that  the  pre- 
j'o;^utive  is  grounded  on  immemorial  ufage,  I  know  of  no 
ne'ccflity  for  any  fuch  ftatutej  for  let  it  be  remembered, 
that  a  prerogative  grounded  upon  general  immemorial  uiage 

m  •  ii^i  *■  ■'..  .■'  ■-.■  Ill  ^ 

J  •  The  Parliament  Roll  plnceth  this  Parliament  in  the  8th  of  H.  lY., 
whereas  Rymtr^  Dugdaie,  and  the  printed  flatiites  place  it  in  the  yth.  It  was« 
to  fpeak  in  modem  language,  a  Parliament  of  the  7th  and  Stb  of  that  reign  ; 
ip  |)es^  ifi  the  7(b  ai^d  cpdc^  in  the  8cl^ 


T  H  E     R  E  P  O  R  T.  jCf 

liot  Inoonfiftent  witli  any  ftatute,'  nor  repugnant  to  the  pubFicI; 
utility,  is  as  much  part  of  the  bw  of  Englandy  as  ftatute-laWt 
You  win  be  pleafed  to  carry  this  obfervation  too  ajong  with 
you,  that  the  ftatutes,  which  mention  preffing  as  a  practice  thea 
fitbfifting  and  not  difallowed,  are  it  leaft  an  eyidence  of  the 
i^ge,  if  iiity  go  no  farther^  I  mean  if  they  do  i>o|  amount  to  a 
tacit  2^robatian  of  it. 

For  it  is  hard  to  conceive,  that  the  leglflature  fhould  fre-f 
quently  mention  a  practice  utterly  illegal,  and  repugnant  to  the 
principles  of  the  conititution  as  fubfifting,  without  fome  mark 
of  difapprobation. 

The  firfl  ftatute  I  have  met  with  is  that  of  the  2  R.  IL  t  R,II.  ft.  9, 
ft.  I.  c.  4.     It  is  an  a£l  againft  mariners  deferting  the  fer-?  ^^^ 
vice »  not  to  be  met  with  in  the  later  editions  of  the  Stati^tes 
jit  Largj,  which  give  us  only  the  title  of  this  aft,  with  a  note 
{hat  it  is  altered  by  the  x8th  H,  VI.  and  5th  ^liz. 

It  is  however  ftill  in  force,  and  as  fuch  is  inferted  by  Raftal 
•Jn  his  abridgment  under  title  Mariner  ^o.  j.  My  worthy 
^iend  Mr.  Cay  hath  likcwife  inferted  it  in  his  abridgment  under 
title  Seaman  No.  i,  I  will  give  you  the  words  of  the  aft  as 
far  as  concerneth  this  pointy  as  I  find  it  in  an  edition  of  the 
Statutes  jit  Large  ♦  ending  with  the  laft  year  of  H.  VII. 
**  Item  becaufe  that  divers  mariners,  after  that  they  be  arrejied 
^  and  retained  for  the  King's  fervice  upon  the  fea  in  defence 
•*  of  the  realm  and  thereof  have  received  their  wages,  do  flee 
"  out  of  the  fiiid  fervice  without  licence  of  the  admirals  or  their 
« lieutenants*^— It  is  ord^ned  and  eftabliflied,  That  all  thofe 
^  mariners,  which  from  henceforth  fliall  do  in  fuch  manner,— 
«*  fliall  be  holden  to  reftore  to  our  faid  Sovereign  Lord  the 
<•  King  the  double  of  that  they  have  taken  for  their  wages,  - 
^  and  neverthelefe  fliall  have  one  year's  imprifonment  without 
••  being  delivered  by  mainprifc,  bail,  or  by  other  way.'* 

The  aft  then  goeth  on  to  direft  how  fugitive  mariners 
fhall  be  apprehended  and  dealt  with  \  and  concludeth  with  this 
claufe,  ^  And  like  punifliment  fliall  be  made  of  ferjeants  of 
^  arn)s,  matters  of  fliips  and  all  others  that  fluU  be  attainted 


*  It  jA  lilcewifd  in  a  colJeAion  of  the  Statutes  at  large,  called  kaJlaF$ 
fitatutesy  printed  16 18,  and  in  an  old  ooHedlion  of  the  flatoees  called  the  Great 
Pook  of  Statutes ;  and  in  every  edition  antecedent  to  PuItoH*s  in  x6i8«  (It  19 
^p^  printed  in  ieyttH  of  the  modero  editions  of  the  Statutes.) 
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^  before  the  admiral  or  his  lieutenant  aforefaid,  that  they  have 
^'  any  thing  taken  of  the  faid  mariners  for  to  fufR/  them  to  go 
^  at  large  .out  of  the  (aid  fervice  after  that  they  have  been 
"  arreftedfox  the  lame  fervice." 

You  will  be  pleafed  to  obfervc,  that  the  word  ar^eft^  twice 

nfed  in  this  ad,  is  made  ufe  of  in  the  precedents  I  cited  of  the 

I  ft  and  15th  of  this  very  reign,  and  in  moll  of  thofe  of  later 

(7  Rym.  39J»     date :  it  is  likewife  ufed  in  ten  other  commilTions  in  the  fame 

'IJI^^qV^^    reign  touching  this  very  fervice,  all  likewife  direded  for  execu- 

xtion    to  fcjjeants  at  arms,  which  for  brevity^fake   I  have 

omitted* 

So  that  if  it  be  aiked,  who  are  the  per(bns  fubje£led  to  the 
penalties  of  this  z8l  ?  it  muft  be  anfwered,  mariners  arrciled 
and  taken  into  the  fervice  by  virtue  of  commifSons  froji)  tlie 
Crown,  in  cafe  oftheirdefertion;  and  ferjcants  at  arms,  mafters 
of  ihips  and  others  executing  fuch  commiiiions,  who  for  lucre 
ihall  fuiFer  them  to  go  at  large  after  fuch  arreils. 

Mariners  indeed  were  not  fubjeA  to  the  penalties  of  this 
lA,  unlcis  they  had  received  wages.  But  might  not  a  mariner 
fo  arrefted  have  reafonably  faid,  I  was  compelled  againft  law 
into  the  fervice,  I  did  my  duty  while  I  continued  in  it,  and 
dearly  earned  the  wages  I  received ;  Might  not  a*  mariner 
Kave'faid  this,  and  much  more,  upon  a  fuppofltion  of  the  ille- 
gality of  an  imprefs?  Certainly  he  might.  But  you  fee 
mariners,  though  taken  into  the  fervice  by  compulfion,  are  by 
this  2&  made  liable  to  pecuniary,  and  corporal  puniihment  too, 
in  cafe  of  deiertion  f.  This  doth  more  than  imply  the  legality  of 
fuch  compulfion. 

It  may  poffibly  be  obje£led,  that  the  word  retained  is  ufed  in 
the  ad,  and  that  a  retainer  implieth  a  mutual  contrad  for  fome 
fervice  to  be  done.  It  may,  when  it  ftandeth  alone,  have  re- 
ceived that  fenfe  in  modern  language,  but  in  ftrid  proprie^ 
it  meaneth  nothing  more  than  the  taking  a  perfon  into  fome 
fervice ;  and  tliis  is  in  truth  the  ad  only  of  the  perfon  retaining; 
or  taking :  and  therefore  when  I  lee  the  word  retained  con- 

f  Sm  SiatiOa  tU  Officio  jIdmiraStaM  AagKi^j  puhlilhed  by  Dr.  Sim/fin  in  th« 
year  174}9  at  the  end  c>f  Ciark's  Praxis  iiu^rtmte  Curiic  A<lmralitatis~^A\x\c]t& 
'^  37*  S9  i  vid  the  learned  dolor's  notes  on  thofe  artidcs  tovehing  ihips -and 
puriaore  prefled  into  the  King's  ienriee* 

ne<Ete4 
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htStci  with  one,  which  hath  no  other  meaning  in  the  Englijh 
tongue  than  what  carrieth  with  it  the  idea  of  compuliion,  I 
cannot  conceive  that  the  legiflature,fpeakingof  perfons  arrtjiei 
and  rftaimd^  ihould  mean  no  other  than  perfons  taken  ink)  tht 
fervice  with  their  own  confent. 

That  there  was  a  praftice  dien  fubftfting  of  taking  niarirters 
into  the  fervice  by  compulfion  Cannot  be  denied :  the  Parlia^ 
ment  could  not  be  ignorant  of  it.  Is  it  poffibie  then  to  ima« 
gine^  that  they  could  ufe  a  word  which  manifeftly  fignifieth  com« 
pulfion,  and  yet  mean  nothing  more  than  a  mutual  contmfi  \ 
Befides,  it  cannot  be  conceived,  that  ferjeants  at  arms,  who,  as 
I  before  obferved,  were  the  perfons  about  that  time  uiiialljr 
employed  in  the  fervice  of  prefling,  could  be  exprefly  and  bjr 
name  fubje£tcd  to  the  penalties  of  the  adl,  if  no  mariners  but 
fuch  as  voluntarily  entered  into  the  fervice  were  comprehended 
in  it. 

The  next  ad  is  that  of  the  ad  &  3d  PA.  and  Mar.  which  %%i^tK,VLu. 
layeth  a  penalty  on  watermen  plying  between  Gravefend  and 
JVindfoTy  who,  to  fpeak  in  the  language  of  the  a£^,  in  the  time 
of  preffing  by  commiffion  for  the  fervice  of  the  Crown  upon 
the  fea,  do  willingly  and  ohjiinately  withdraw,  hide  and  convey 
themfelves  into  fecret  places  and  out-corners ;  and  after,  whea 
fuch  time  of  preffing  is  over-pafled,  return  to  their  emploj* 
ments* 

This  provi/ton,  it  is  true*  extendeth  only  to  watermen  on 
the  Thamesj  and  may  be  conftdered  as  #ne  of  the  many  whole- 
fome  regulations  thofe  perfons  are  brought  under  by  this  zSt : 
and  it  is  mentioned  in  that  light  in  an  a6t  pafled  in  the  lateQueen's  ^  f  g, '  ^*  ^^' 
time.  But  at  the  fame  time  it  (heweth,  that  commiffions  for 
preffing  were  then  in  ufe:  and,  in  my. opinion,  it  likewiie 
fuppofeth  the  legality  and  utility  of  fuch  commiffions,  and  that 
thefe  people  are  the  objefis  of  them ;  otherwife  why  are  thejr 
fubjedled  even  to  the  flighteft  punifliment  for  abfconding  at  the 
time  of  the  execution  of  thofe  commiffions  ? 

The  a£b  which  come  next  to  be  confidered  are  Ibme  made 
fince  the  revolution ;  a  moil  aufpicious  period  !  when  the  prin- 
ciples of  liberty  were  well  underftood,  and  moft  glorioufljr 
lifleitedw 

§  Thefe 
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Thefc  are  the  7th  &  8th  of  King  TFitUamy  the  2d  &  3d, 
and  the  4th  &  5th  of  the  late  Queen: 

7  It  8  Wr  in.        '^^  ^^  ^^  intitkd.  An  a^for  the  increafi  and  $ncaui'ag€'» 
<=•  *'•  nurrt  offeajnetu 

faa.  15.  I^  ena£beth>  among  other  things,  that  licences  may  be  given, 

by  his  Majefty,  or  the  Lord  High  Admiral,,  or  Commii&oners 
^Admiradty,  to  anylandmea  willing  to  enter  into  the  mer-* 
chants'  fervice ;  which  fhatl  be  to  them  a  prote^on  againfi 
hmg  bnpTigidJnr  ibtfiac§  of  two  years* 

Provided  fuch  landmen  bring  two  credible  perfons  to  vouch 
for  them.  But  if  any  perfon  fhall  vouch  for  any  one  as  a 
landman,  who  fhall  afterwards  appear  to  have  been  a  feaman, 
he  fhall  fi>rfeit  twenty  pounds. 

» Ic3  A«  c«  ^,         The  2d  &  3d  of  the  late  Queen  is  intitled.  An  A£i  for  the 

increafe  of  feamen^  and  better  encouragement  of  navigation  and 
fecurity  of  the  coal-trade.  To  thefe  ends  it  impowereth  pa- 
rifh-ofHcers  to  bind  out  poor  hoys  to  fea  in  the  merchants'  fer^ 

S«^49  5»  vice  ;  and  enadeth,  that  boys  fo  bound  out  fhall  not  be  com- 

pelled or  impreffed  or  permitted  to  enter  into  the  fervice  of 
the  Crown  at  fea  till  they  attain  their  age  of  eighteen,  and  that 
certificates  of  fuch  binding  fliaU  be  tranfinitted  by  the  collec- 
tors of  the  refpe£live  ports  to  die  Admiralty ;  and  that  there- 
upon fuch  protections  fhall  be  made  for  fuch  apprentices  with^ 
out  fee  or  reward. 

Sea.  15,  And,  for  encouraging  other  perfons  to  bind  themfelves  ap- 

prentices in  the  merchants*  fervice,  it  farther  ena£bth,  that 
perfons  fo  binding  themfelves  fhall  not  be  compelled  or  imprejfed 
into  the  fervice  oF  the  Crown yir  three  years  from  the  time  of 
fuch  binding,  and  that,  upon  certificates  of  fuch  binding  from 
the  colleftors  of  the  refpeftive  ports,  the  Admiralty  fhall  grant 
protections  without  fee  or  reward. 

^edLao.  And,  for  encounagiqg  the  coal-trade,  it  farther  enaCletl^ 

that  during  the  war  there  fhaH  be  allowed  to  every  veiTel 
employed  in  that  trade,  befides  the  mafler,  mate,  and  car-t 
penter,  one  able  feaman  for  every  one  hundred  tun  of  the  vefTcl,  ^ 
not  exceeding  three  hundred  %wn^  free  from  impreffmg^ 

Ann  c  10.       The  4th  &  5th  of  the  late  Queen  reciteth  that  claufe  in 
f.'iy.  the  aft  of  the  2d  &  3d,  which  exempted  voluntary  apprentices 

for  three  years,  and  faith,  "    Whereas  fuch  exemption  for 

2  «dirce 
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^  three  years,  which  was  Uitended  for  the  eocottragemeat  of 
^  landmen  to  bind  themielves,  hath  been  nwnifefify  tibujedfor 
^  the  exempting  and  proteHing  (ffeamen  frtiH,  tbefervicey  to  tbt 
^  grettt  hindrance  andprejudke  rfber  Majejiy* s  Jeu-fervipe  \  be 
^  it  therefore  enabled  and  declared,  that. no  perfon  or  peribiif 
*'  of  the  age  of  eighteen  years  Ihall  have  any  exemptioa  or 
^<  prote^on  from  her  Majefty's  fea-fervice,  who  fhall  have 
**  been  in  any  fea-fervice  before  the  time  they  bound  them-> 
**  felves,  any  law  or  ftatute  to  the  contrary  notwithftanding,"  f 

Let  us  now  take  a  fhort  view  of  thefe  a£b. 

Perfons  under  certain  fpecial  qualifications  ere  <9cempted 
from  being  imprefled. 

To  that  end,  in  one  cafe,  licences  are  to  be  granted  by  his 
Majefty  or  from  the  Adnyralty,  but  under  proper  cautions  to 
prevent  ahufes^ 

In  othef  cafes,  certificates  are  to  be  returned  from  the  chief 
<^cers'of  the  ports,  and  protedions  thereupon  granted  vMt-^ 
xHit  fee  or  reward. 

And  in  every  cafe  thefe  exemptions,  as  they  are  confined  to 
perfons  under  certain  limited  qualifications,  fo  are  they  limited 
too  in  point  of  time,  and  withal  given  by  way  tf  encouragement. 
And  laftly,  the  extending  the  benefit  even  of  a  temponuy 
«!xemption  beyond  the  original  intent  of  the  legiflature  is  de<* 
clared  to  be  an  abufe,  and  an  abufe  tending  to  the  great  hind* 
ranee  and  prejudice  of  her  Majefty's  fea-ibrvice* 

Do  not  thefe  things  incontdftably  prdiippofe  the  expedi- 
ency, the^neceffity,  and  the  legality  of  an  imprefs  in  general? 
If  they  do  not,  one  muft  entertain  an  opinion  of  the  legiflatuie 
4iAing  and  Ypeaking  in  this  manner,  which  it  will  not  be  decetft 
for  me  to  mention  in  this  place. 

For  the  very  notion  of  an  exemption,  when  granted  by 
Aatute  to  particular  perfons  ^^^  this  too  by  way  of  encourage* 
ment,  implieth,  that,  without  fuch  exemption,  the  parties  in- 
titled  to  the  benefit  of  it  woidd  by  law  be  Ikble  to-the  duty  or 

**■"  ■    -  - — .  ■  -  .   -         -  -       —  ^ 

•f  //.  S,  Other  aAt  to  the  like  porpofe  wbkb  4i^  ii^,a9CQC  !•  thpaathor 
when  this  argument  was  delivered  are^  x  .4mue,  ftjf,  i.  e.  16.  /.  %,  6  Jha^, 
e.  31.  /.  2.  13  Ge9»  U*  c.  17-  /•  h  »i  3*  «^  '•  ^S.  /  $.  (See  alfo  19  Gto,  II. 
*•  30) 

buzdea 
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burden  which  is  the  fubje^t-matter  of  that  exemption :  others- 
wife  the  ftatute  doth  nothing,  it  operateth  upon  nothing,  if  no 
legal  duty  or  burden  be  removed  by  it.  And  confequently  the 
granting  exemptions  to  feamen  under  certain  limited  qualifica-* 
tionsy  and  for  a  limited  time  only,  fuppofeth  that  all  feamen  in 
general,  without  fuch  exemption,  were  by  law  liable  to  the  duty 
or  burden^  which  is  the  fubjisA-matter  of  that  exemption. 

And  the  many  provifions  the  legiflature  hath  made  to  prevei}( 
abufeS  with  regard  to  thefe  exemptions,  attended  widi  a  plain, 
fiill  and  exprefs  declaration,  that  fuch  abufes,  namely  the  extend^ 
ing  the  benefit  of  exemptions  bfyond  th^  intent  of  the  legijlature^ 
tend  to  the  great  hindrance  and  prejudice  of  the  fea-fervice^ 
ilQpIy,  that  the  duty  or  burden,  which  is  the  obje<£l  of  all  this 
care  and  caution,  is  expedient  and  ncceflary  to  the  fcrvice. 

And  this  burden  is  plainly  an  imprefs  in  time  of  war. 

Which,  firom  the  authorities  I  have  cited,  appeareth  to  me 
to  be  grounded  on  common  and  ftatute  law  j  in  other  words, 
upon  a  general  immemorial  ufage,  allowed,  approved,  and  rev- 
cognized  by  many  aAs  of  Parliament^ 

Agatnft  what  I  have  iaid  it  hath  been  obje£led|  that  the 
pra&ice  of  prefiing  is  inconAAent  with  the  liberty  of  th^  fubt- 
je£^  and  a  breach  of  magna  charta. 

I  readily  admit,  that  an  imprefs  is  a  rcftraint  upon  the  natural 
liberty  of  thofe  who  are  liable  to  it :  but  it  muft  iikewife  be 
admitted  on  the  other  hand,  that  every  reftraint  upon  natural 
liberty  is  not  eo  nomine  illegal,  or  at  all  inconiiflent  with  the 
principles  of  fiv/V  liberty.  And  if  the  reftraint,  be  it  to  what 
degree  foeyer,  appeareth  to  be  neceifary  to  the  good  and  wel- 
bst  of  the  wholC)  and  to  be  warranted  by  ftatute-law,  as  well 
as  immemorial  ulage,  it  cannot  be  complained  of  otherwife  than 
9B  a  private  mifchief :  which>  as  I  faid  at  the  beginning,  muft, 
under  all  governments  wha^tfoever,  be  fubmitted  tp  for  avoiding 
.a  publick  inconvenience. 

As  to  magna  ebartay  it  }§  not  pretended  that  the  pra£tice 
of  preiEng  inariners  for  the  publick  fervice  is  condeinned  by 
ttprefe  words  in  tba^  ftatute :  and  if  it  be  warranted  by  com- 
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mon  and  ftatute  law,  it  cannot  be  ihewn  to  be  illegal  by  axijr 
confequences  drawn  from  magna  charta\  in  like  manner  as 
preffing  for  the  iand-fervice  could  not  be  deemed  ilkgal,  or 
inconliftent  with  the  principles  of  our  conftltution,  while  there 
were  temporary  afts  (as  there  were  many  in  the  late  war)  to 
warrant  it. 

Befides,  we  know  that  magna  charia  hath  been  exprefly  and 
by  name  confirmed  by  many  afts  of  Parliament,  my  Lord 
Cski  faith  32 ;  and  yet  the  pracS^ice  of  pi'effing  mariners  ftiQ 
continued  dirough  all  ages,  and  was  never,  that  I  know  of> 
once  mentioned  in  any  of  tliofe  a£ls  as  illegal  or  a  violation  of  ^ 
the  great  charter. 

In  a  fimilar  cafe,  I  mean  the  pra£bice  of  preffing  foldiers  for  '  E*  ^^^  *•  «• 
foreign  fervice,  there  are  ftatutes  of  an  early  date,  which,  I  a5E.ni,ft.  5. 
conceive,  were  intended  againft  it;  though  it  was  pradtifed  ^•^* 
long  afterwards.     But  thofe  a6ts  extend  only  to  the  cafe  of 
preiBng  for  the  Iand-fervice,  not  a  word  do  I  find  in  them 
touching  the  fea-fervice.     One  reafon  of  the  difference,  among 
others,  may  be  that  the  Iand-fervice  was  thought  to  be  fuf- 
ficiently  provided  for  in  ordinary  cafes  by  the  military  tenures  ; 
and  extraordinary  cafes,  cafes  of  ncceility,  fuch  as  that  of  a 
foreign  invafion^  were  exprefly  excepted.     In  thofe  cafes,  faith 
the  I  E,  III,  it  Jhall  be  done  as  in  times  paji  \  which,  we  know, 
was  by  commiffions  of  array;  whereas  no  competent  proviiion 
was  made  by  law  for  the  ordinary  fea-fervice.     There  were  no 
naval  fervices  due  to  the  Crown,  except  thofe  of  the  cinque 
ports  and  a  very  few  others;  which)  all  together,  were  too  in- 
confiderable  to  be  mentioned,  and  bore  no  fort  of  proportion 
to  the  common  exigencies  of  the  publick  in  time  of  war. 

But  there  is  anodier  obje&ion,  which  deferveth  to  be  con- 
fidered.  It  is,  that  temporary  a£b  have  from  time  to  time 
been  made  authorizing  the  preffing  mariners  for  the  fea-fer- 
vice ;  from  whence  it  is  argu.ed,  that  the  legiflature^  which  is 
fuppofcd  to  do  nothing  in  vain,  would  not  have  given  thofe 
powers  for  a  time,  if  the  King  by  his  prerogative  could  have 
provided  for  the  fervice  without  the  aid  of  fuc)i  temporary 
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t  Vol.  679,  in  l^he  gentkman  who  had  the  care  of  publifliii\g  Lord  Chiefs 

«**^°«-  jfuftice  Hale's  Hiftory  of  the  Pl'eas  of  the  Crown  referreth  X.& 

ieveral  temporary  a£is  made  in  the  late  Queen's  time  author 
rizing)  as  he  fuppofeth,  the  prefling  of  foldiers  and  mariners^ 
I  have  looked  into  all  thofe  a£b*  They  are  folely  for  preffing 
foldiers  and  marines :  not  a  fingle  word  that  concerneth  the 
preffing  of  mariners  do  I  find  in  any  of  them. 

4,  5  Ann«»  There  was  indeed  an  aft  made  in  that  reign  for  cornpeUing 

t.19.  mariners  into  the  fcrvice,  by  methods  which*  it  was  then 

thought,  the  prerogative  alone  could  not  warrant.  To  tha^ 
end  it  authorized  and  required  juftices  of  the  peace,  and  other 
magiflrates,  to  caufe  privy  fearches  to  be  made  from  time  to 
time  for  mariners,  who,  as  the  aft  exprefleth  it,  did  lie  hid^ 
withdraw^  and  conceal  themfelves^  and  to  deliver  them  when 
apprehended  to  conduftors  for  the  fervice  of  the  Crown :  and 
conftables  and  otficr  officers  were,  by  warrants  from  the  ma-^ 
giftrates,  to  make  privy  fearches  by  night,  and  were  impowered 
to  enter  houfes  and  open  doors  in  execution  of  Rich  warrants^ 
and  were  required  to  give  an  account  of  their  proceedings 
from  time  to  time  to  the  magiftrates  on  oath,  and,  in  cafe  of 
negligence  or  remiflfnefe  in  the  premifes^  were  fubjefted  to  pe- 
cuniary punifhments.  This  is  the  fubftance  of  the  fifft  nine 
feftions  of  the  aft ;  which  feftions,  continuing  in  force  only 
till  the  firft  of  March  1706,  are  not  printed  in  the  later  edition^ 
of  the  ftatutes  at  large. 

But  it  cannot,  I  conceive,  be  inferred  from  the  neW  power* 
given  by  this  aft,  that  an  imprefs  by  commiffion  from  the 
Ctown  or  by  Admiralty-warrants,  which  was  praftifed  at 
that  very  time,  was  illegal.  All  that  can  be  inferred  is,  that 
the  ordinary  methods  then  in  ufe  were  found  inefFeftual;  and 
therefore  the  legiflature  had,  for  that  time,  recourfe  to  an  ex* 
traordinary  one,  for  compelling  into  the  fervice  diofe,  who 
could  not  be  come  at  by  the  ordinary  methods  j  thofe,  who,  in  the 
language  of  the  aft,  lay  hid,  withdrew^  and  concealed  then^ehes^ 
And  to  that  end,  civil  magiftrates  and  civil  officers  are  requireJ 
and  authorized  to  do,  what,  in  the  judgment  of  the  legiflaturci 
widiout  the  aid  of  that  aft,  they  could  not  have  donej  or  at  leaft 
were  not  compellable  to  do* 
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And  whoever  readeth  and  confldereth  the  17th  and  18th 

fedions  of  diis  ad,  which  I  have  already  cited  to  another  par- 

^  pofe,  will  hardly  conceive,  that  that  Parliament  had  any  doubts 

.concerning  the  legality  of  an  ioiprefs  by  the  ordinary  methods 

of  law. 

Indeed  the  temporary  afts  of  the  i6th  and  17th  Car.  I.  come  16  &  17  Car.  I. 
Amd&f  to  the  point.  They  authorized  an  imprefs  by  admi-  ^  ^'  *5'  *^* 
ralty-warrants  for  a  limited  time :  and  had  temporary  ^dts  of 
tha(  kind  been  frequent,  or  had  the  practice  of  preffing  been 
dficontinued  from  the  time  of  Charles  the  firft,  unlets  when  re- 
vived by  fiibfequent  temporary  a6ls,  I  diink  what  hath  been 
laid  upon  the  foot  of  antient  precedents  could,  after  all,  have 
had  very  little  weight;  for  I  freely  declare,  that  antient  pre- 
cedents alone,  unlels  fupported  by  modern  pra£lice,  weigh  very 
little  with  me  in  queftionS  of  this  nature ;  I  mean,  in  queffions  >v 

touching  die  prerogative.  But  we  all  know,  that  the  pradHce 
of  prefSng  by  admiralty-warrants  hath  continued,  now  near  a 
Century  fince  the  expiration  of  thofe  a6b  of  King  Charles  the 
firft,  without  one  ftatute  of  the  like  kind  to  authorize  it. 

Thefe  afts  of  King  Charles  the  firft  do  indeed  fhew,  that 
the  prerogative  of  preffing  mariners  into  the  publick  fervice  was 
at  that  time  doubted  of:  and  whoever  confidereth  the  peculiar 
circumftances  of  that  tinie,  when  the  prerogative  had  in  too 
many  inftances  been  carried  to  great  lengths,  and  when  the 
nation  was  at  the  very  eve  of  a  civil  war  upon  the  fubjeft  of 
liberty  and  prerogative,  and  confldereth  withal  that  a  naval 
force  muft  in  all  events,  as  things  then  flood,  be  provided  i— 
whoever,  I  fay,  confldereth  thefe  things,  will  not  wonder,  that 
the  prerogative  rf  preffing  mariners  ftiould,  at  that  very  cri- 
4cal  time,  be  called  in  queftion ;  w  that,  in  order  to  procure 
an  univerfal  fubmiffion  to  a  meafure  necejfary  at  that  time^  the 
authority  of  Parliament  (hould  be  adled  in,  in  aid  of  the  pre- 
j^gadve. 

There  was  a  temporary  afl:  madp  in  this  very  feffion  for  C.  %%. 
preffing  for  the  land-feryice.     It  reciteth  that  a  rebellion  was 
on  foot  in  Ireland^  and  then  declareth,  almoft  in  the  words  of 
I  E*  III.  before  cited,  T%at  bj  law  no  man  is  compellable  to  go 
out  of  bis  county  to  ferve  as  afoldierj  except  in  cafe  ofnecejfity  of 
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fudden  coming  offtrangi  enemiis  into  thi  kingdom^  or  iXiepi  if 
was  bound  thereto  hy  tenure. 

It  is  worth  obferving,  Aat  no  fuch  declaration  favlng  the 
rights  of  the  fubjed  is  to  be  found  in  any  of  die  ads  of  this 
fefiion  for  prefling  mariners:  and  the  different  penning  of 
thefe  a£^s,  made  in  the  (ame  feffion,  and  touching  cafes  of  fe 
fimilar  a  nature,  ftrongly  intimateth,  that  the  point  was  not, 
even  at  that  critical  time,  thought  equally  clear  in  the  one  cafe 
as  in  the  other.  The  iame  obfervation  occurrcth  with  regard 
to  the  different  penning  of  all  the  a£ts  of  the  late  queen  for 
preffing  foldiers  and  marines,  and  of  that  for  preffing  mariners ; 
the  former  declare,  that  it  was  necefTary  at  that  time  of  war 
that  foldiers  and  marines  (hould  be  raifed  by  the  methods  pre- 
fcribed  in  the  a6b,  ^  By  common  confent  and  grant  in  Par- 
« liament."  Thefe  arc  the  words  of  the  a<9s,  and  they  arc 
the  very  words  made  ufe  of  to  the  (ime  purpofe  in  the  25th 
^  E.  III.  already  cited.     The  latter,  without  any  fuch  declara- 

tion, barely  impowereth  and  required!  magiftrates  and  other 
peace-officers  to  make  fearch  for  and  apprehend  mariners,  who 
then  lay  hid,  withdrew  and  concealed  themfelves,  and  to  fend 
them  into  the  fervice. 

I  Vol.  671*  Lord  Chief- Juflice  HaUy  in  his  hiflory  of  the  picas  of  the 

Crown,  fpeaking  of  the  legality  of  prefEng,  which  he  indeed 
feemeth  to  doubt  of,  faith,  ^^  He  that  looks  upon  the  a£ls  ena- 
"  Wing  preffing  of  foldiers  and  mariners  for  foreign  fervicc 

The  chapters      <«  upon  or  beyond  the  fea,  namely  17  Car,  I.  f.  12,  25,  26. 

bered,  they  are  ^'  niay  think  that  thofe  times  made  fome  doubt  gf  it.     But  of 

5,  »3,  »6.        ■   u  this,"  faidi  he,  «*  I  deliver  no  opinion." 

That  learned  man,  you  fee,  carrieth  the  inference  from 
thefe  temporary  ads  no  farther  than  to  render  the  matter 
doubtful;  and  fo  he  leaveth  it.  But  had  he  lived  to  fee  the 
practice  of  preffing  mariners  continue  near  a  century  longer, 
and  efpecially  had  he  feen  this  pradice  treated  by  the  legiflature 
in  the  manner  the  a£^s  made  fmce  the  revolution  treat  it,  I 
think  what  was  then  but' matter  of  doubt  would  have  now 
appeared  to  him  in  a  different  light.  I  confcfs  it  doth  fo  to 
me:  for  rights  of  every  kind,  which  fland  upon  the  foot 
of  ufage,  gradually  receive  new  flrength  in  point  of  light 

and 
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^aitad  evidence  from  the  continuance  of  that  ulage ;  as  it  Implltf th 
the  tacit  confent  and  approbation  of  every  fucceffive  age,  in 
which  the  u£ige  hadl^  prevailed*  But  when  the  prerogative 
hath  not  only  this  tacit  approbation  of  all  ages,  the  prefent  as 
well  as  the  former  on  it's  fide,  but  is  recognized,  or  evidently 
prefuppofed,  by  many  suSti  of  Parliament,  as  in  the  prefent  cafe 
I  think  it  is,  I  fee  no  legal  objedion  that  can  be  made  to  it 

I  make  no  apology  for  the  lengdi  of  my  argument^  becaufe 
I  hope  the  importance  of  the  queftion  will  be  thought  a  fuf«* 
ficient  exctife  for  me  in  that  rtfyeSt :  for  it  is  no  more  nor 
h&  dian.  Whether  the  only  effedual  method  yet  found  out  for 
manning  our  navy  in  time  of  war,  for  raifing  that  number  of 
mariners  which  the  Ugijlatun  from  tim  to  time  declare  to  bo  m* 
cijfary  for  defending  our  coaft  and  proteding  Our  trade,— « 
whether  this  method  be  legal  or  not.  *This,  I  iay,  is  the  quef« 
tion :  and  therefore  I  couki  not  £itisfy  mjrfelf  without  enters 
ing  as  far  into  tKe  merits  of  it  as  I  could. 

And  I  have  delivered  my  opinion  upon  it  without  any  re« 
ferve. 


^ 


(N.  B.  The  authorities  for  preffing  mariners  for  the  pubtick 
fervice,  to  be  found  in  Rymer*s  Fcederay  are  fo  numerous,  that 
the  learned  author  purpofely  left  many  of  them  uncited  by 
him.  To  fome  of  thefe  in  the  reigns  of  Richard  II,  Henry  V^ 
Henry  VI  and  Edward  IV  I  have  referred  in  the  margin  of 
his  argument  But  as  amongft  the  commiiEons  and  mandatory 
writs  cited  in  pages  162  and  163  he  hath  given  none  which 
were  iflued  in  the  reign  of  Henry  IV,  I  think  it  not  improper 
to  take  particular  notice  in  this  place  of  two  commiffions 
granted  in  that  King's  reign.  The  firft  of  them  was  iflued  in 
the  1 2th  year  of  his  reign ;  and  being  a  remarkably  ftrong  au- 
thority for  the  pra&ice,  it  delerves  to  be  here  tranfcribed.  It  is 
in  die  following  form. 
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'   u ;  in.  -oo.  ^^^  JiltHo  fihi  R$b^to  SpeUowi  ferviifiti  fuo  ai  arma^  Sar 

Sjcias  quod  affignmmus  /r,  $am  ad  opMies  et  fingulas  naves^ 
bargeas^  et  balingerasy  ac  alia  vafa  portagii  triginta  dotierum  et 
utira^  in  quibufcunaque  portubus  et  locis  regni  noftri  Anglis 
inveniri  potcrunt,  quam  ad  tot  magtftros  et  marinarioSj  quot  pr» 
gubernatione  naviuTn^  bargearuniy  kaHngerarum  et  vaforum  pra^ 
iU£lorum  neajfarii  fuerinty  infra  libertata  it  extray  pro  denariis 
f^ftris  prcmpti  et  n^iojnabiliter  fphetuUsj  areftapdum  et  cap^* 
enduaii  et  ufque  porti^m  civitatis  nojira  Londonia^ 

Ad  proficifcendwn  nobifcum  in  propria  perfona  noflra  in  prafentt 
viagio  nojiro  verfus  partes  tranfmarinaSy 

Duci  facimduTny 

Et  ad  omnes  Ulos  quos  in  bae  parte  contrarios  inveneris  feu. 
rebelks  arejiandum  et  eapiemdumy  etprijonis  noftris  mancipanduntj 
in  eifdem  moraturos  quoufqui  pro  eorum  deliberatkne  aMter  duxe-* 

rimus  ordinandum  \ 

••  * 

Et  ideo  tibi  pracipimus  quod  circa  pramijjfa  diligenter  inten* 
dasy  ac  ea  facias  et  exequaris  in  forma  pradiSIa : 

Damus  autem   univerfis  et  Jingulis  vicecomitibusj  majoribusj 

lallivisy   conjiabulariisy  mini/iris y  poffijforibus^  magijlris  et  ma^ 

rinariis  naviunty  bargearumy  et  balingerarumy  et  aliorum  ^a^ 

*  •      '       •  forum  quorumcumqucy  ac  aliis  fidelibus  et  fubditis  nojlrisy  tarn  in^ 

I "  *      *  fra  llbertates  quam  extray  tenor e  prafentiumy  firmiter  In  rnanda^ 

■  tisy  quod  tibi  in  executione  pramijjirum  pareanty  obedianty  et 
inUndant^  prout  deceit 
In  cujus  i^fc. 

Tefie  Regi  apud  H^^Jimonafierium  Xertio  die  Septembris* 

Per  ipfum  regcm. 

Kyin.  730.  By  the  other,  which  iflued  in  the  13th  year  of  the  fame  reign, 

John  Praxy  ^  krjc9int  at  arms,  is  impowercd,  byhimfelfand 
his  deputies,  to  arreft  and  take  up  one  hundred  mariners  in  the 
county  of  Sujfolky  one  hundred  in  the  county  of  Kmty  and 
thirty  in  the  county  of  EJfex.  And  alt  (heriffs,  mayors  and 
other  officers  are  required  to  be  affifting  to  him  in  that  fer- 
vice.) 

END    OF   THE    REPORT. 
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INTRODUCTION 

TO    TfiE 

I 

DISCOURSE    ON    HIGH    TREASON. 


HIGH  Treafon  being  an  oiFence  committed  againft 
the  duty  of  allegiance,  it  may  be  proper,  before  I 
proceed  to  the  feveral  fpecies  of  that  offence  which 
will  be  the  fubjeft  of  this  difcourfe,  to  confider  from  whomy 
and  to  whom  allegiance  is  due. 

Sect.  i.  With  regard  to  natural-born  fubjeds  diere  can  ^^^^  ,; 
be  no  doubt.  They  owe  allegiance  to  the  Crown  at  all  times  Natural  alligi- 
and  in  all  places.  This  is  what  we  call  natural  allegiance,  in  ^^^* 
contradiftin£tion  to  that  which  is  local.  The  duty  of  allegiance, 
whether  natural  or  local,  is  founded  in  the  relation  the  perfon 
ftandeth  in  to  the  Crown,  and  in  the  privileges  he  deriveth 
from  diat  relation.  Local  allegiance  is  founded  in  the  pro- 
tedion  a  foreigner  enjoyeth  for  his  perfon,  his  family  or 
eflFeds,  during  his  refidence  here ;  and  it  ceafeth  whenever  he 
witbdraweth  ^ith  his  family  and  effeds.  Natural  allegiance 
is  founded  in  the  relation  every  man  ftandeth  in  to  the  crowni 
confidered  as  the  head  of  that  focicty  whereof  he  is  born  a 
member  \  and  on  the  peculiar  privileges  he  deriveth  from  that 
relation,  which  are,  with  great  propriety,  called  his  birthright. 
This  birthright  nothing  but  his  own  demerit  can  deprive  him 
of;  it  is  indefeafible  and  perpetual :  and  confequently  the  duty 
of  allegiance,  which  arifeth  out  of  it,  and  is  infeperably  con- 
ne<Sled  with  it,  is  in  confideration  of  law  likewife  unalienable 
and  perpetual. 

The  meritfi  of  Dr.  Storey's  cafe,  in  point  of  fubftantial  07.298.  pi.  25. 
juftice,  turned  fingly  upon  the  dodrine  of  natural  allegiance;  a^^^-P^-  3^- 
and  in  a  very  modern  cafe*  thi&do£h-ine  was  treated  by  the   x+^Eili,^' 
court  as  a  point   never  yet  difputed.    How  far  prudential 
confiderations,  grounded  on  reafons  of  ftate,  or  even  the  prin^ 
cipUs  rf  natural  equity^  may  under  certain  circumftances  in« 


*  jEneas' M*DonaUi  cafe  oa  the  fpecial  commiffion  in  Surry  1746,  reported 
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duce  the  Crown  to  difpenfe  witH  a  rigorous  execution  of  a  hWj 
extremely  right  and  expedient  confidered  as  a  geaend  rule^ 
filleth  not  within  the  compafs  of  my  prefent  inquiry. 

The  do£bine  of  allegiance  founded  in  birth  may,  as  I  have 
faid,  be  confidered  as  a  good  general  rule,  though  not  univei>- 
fally  true.  Cafes  may  be  put  which  will  be  confidered  as 
exceptions  to  it,  which  I  will  not  enter  into  at  this  time.  When- 
ever they  come  in  judgment,  due  regard  will  certainly  be  paid 
to  them; 

And  whenever,  in  the  cafe  of  individuals,  the  general  rule 
fliall  be  found  to  border  on  the  fummuptjus^  the  benignity  of 
our  law  hath  provided  a  proper  refource  in  die  equity  of  the 
Crown.  I  lay  the  equity  of  the  Crown ;  for  mercy  to  indi- 
viduals, when  properly  conduced,  is  founded  in  natural  equity, 
#  and  in  the  principles  of  our  conftitution  ♦.     It  is  nothing  more 

than  weighing  the  merits  of  each  cafe,  all  circumflances  con- 
fidered, in  the  fcale  of  wifdom  and  found  policy,  againft  the 
rigour  of  the  law. 

Mr.  M-Donaldy  whole  cafe  I  have  juft  mentioned,  ivas  par* 
doned  upon  very  equitable  and  eafy  terms. 

There  have  been  writers,  who  have  carried  the  notion  of 
natural,  perpetual,  unalienable  allegiance  much  farther  than 
the  fubje3  of  this  difcourfc  will  lead  me.  They  fay,  very 
truly,  tliat  it  is  due  to  the  perfon  of  the  King;  and  from 
thence  have  drawn  confequences,  v/hich  do  not  foil  within  the 
compafs  of  the  prefent  inquiry,  and  fliall  therefore  be  paffed 
over.  It  is  undoubtedly  due  to  the  perfon  of  the  King  \  but 
in  tliat  refpeft  natural  allegiance  differeth  nothing  from  that 
we  call  local.  For  allegiance  confidered  in  every  light  is  alike 
due  to  the  perfon  of  the  King;  and  is  paid,  and,  in  the  nature 
of  things,  muft  conftantly  be  paid,  to  that  Prince,  who,  for  the 
time  being,  is  in  the  adual  and  full  poifeffion  of  the  regal  dig- 
(rHMe  68,96-    j^j^„     The  well-known  maxim,  which  the  writers  upon  our 

I    I  mr.    lift.  ^_  1  ^  ,  ^ 

law  have  adopted  and  applied  to  this  ca|e,  nemo  poUji  exuere 
fatriam^  comprehended!  the  whole  do<3rine  of  natural  allegi- 
ance, and  expreffeth  my  fenfe  of  it. 


1  init.  129.  a.) 


I  V.'  <c  M  Scfs.       *  Sec  the  ccronation  oath,  *•  Will  you  to  your  power  c-iufc  law  acd  jailicft^ 
I ,  J  u.  «<  in  jwo  r^  to  be  executed  ia  all  your  judgments  ?" 
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SlCT.  2.  An  alien,  whofe  Sovereign  is  in  amity  vit&  the  Sea. «. 
Crown  of  England^  refiding  here  ami  receiving  the  prote£bon  f^^^^f^^^A 
of  the  lavTy  osveth  a  local  allegiance  to  the  Crown>  during  the 
time  of  his  refidence  :  and  if,  during  that  time>  he  committscth 
an  offence,  which  in  the  -cafe  of  a  natural-born  fubje^l  would 
amount  to  treafon,  he  may  be  dealt  with  as  a  traitor.  For  his 
perfon  and  perfonal  eil:ate  are  as  much  under  the  prote<5lion  of 
the  law  as  the  natural -born  fubject*s  :  and  if  he  is  injured  in 
either^  he  hath  the  fame  remedy  at  law  for  fuch  injury. 

Sect.  3.   An  alien,  whofe  Sovereign  is  at  enmity  with  us,  ^^  3; 
living  here  under  the  King's  protection,  and  committing  of-  (1  Hale  60, 91!) 
fences  amounting  to  treafon,  may  likewife  be  dealt  widi  as  a 
traitor.     For  he  oweth  a  temporary  local  allegiance,  founded 
on  that  (hare  of  protection  he  recelveth  *• 

Sect.  4.   And  if  fuch  alien,  fceking  the  protection  of  the  Seft«  4. 
Crown,  and  having  a  family  and  effefts  here,  fhould,  during  a  f^^  ^^w^* 
war  with  his  native  country,  go  thither,  and  there  adhere  to  here,  and  «d-. 
the  King's  cntmics  for  purpcfes  of  hojiility^  he  might  be  dealt  ictng"fcnemret 
with  as  a  traitor.  .  For  he  came  and  fv^ttled  here  under  the  in  his  own 
proteCtfon  of  the  Crown  j  and,  though  his  perfon  was  removed    °    ^* 
for  a  time,  his  cfFedts  and  family  continued  ftill  under  the  fame 
protection.     This  rule  was  laid  down  by  all  the  judges  aflcm-  MSS.  Traqr^ 
bled  at  the  Queen's  command  Jan,  I2th  1 707.  DeatoT^^  *^ 

'  It  is  to  be  obferved,  that  the  judges,  in  the  reflation  laft 
cited,  laid  a  confidcrable  ftrefs  on  the  Queen's  declaration  of 
war  againft  France  and  Spain ;  whereby  (he  took  into  her  pro* 
teCtion  the  perfons  and  eftates  of  the  fubjeds  of  thofe  Crowns 
refiding  here  and  demeaning  themfelves  dutifiilly,  and  not  cor* 
Fefponding  with  the  enemy.  King  fFiiliam  and  Queen  Mary. 
did  the  fame  in  their  declaration  of  war  againft  Franc$^ 
and  fo  did  his  prefent  Majefty.  Thefe  dedaratioAS  did  in* 
b&.  put  Frenchnun  refiding  here  and  demeaning  themfelycf : 
dutifully^  even  in  time  of  war,  upon  the  foot  of  aliens  com* 


*  See  9  ^.  c,  i6.  the  judgment  of  PartiamenC  touching  Checafeof  tbe  Mar* 

quis  ^<:  ^'/(.W  refiding  here,  Uttriog  Uie  war^  and  tkiliUag  a  traiterouf  oar* 
refponUence  with  Fru/uu 

ing 
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ing  hidier  by  licence  or  iafe^onclu£t  They  enabled  diem  to 
acquire  perfonal  chattels  and  to  nuintain  adions  for  the  reco* 
very  of  their  perfonai  rights,  in  as  full  a  manner  as  aliens  wmf 
may*. 

But,  as  I  faid  before,  all  aliens  enemy  refiding  here  under  the 
prote&ion  of  the  Crown,  though  poifibly  not  favoured  as  the 
peribns  laft  mentioned,  yet  they,  in  cafe  they  commit  crimes 
which  in  a  fubje£):  would  amount  to  treafon,  may  be  dealt  with 
as  traitors.  For  their  perfons  are  under  the  proteftion  of  die 
law ;  and  in  confequence  of  that  protection,  they  owe  a  local 
temporary  allegiance  to  the  Crown. 

ScA.  5.  Sect.  5.    In  the  cafe  of  treafon  committed  by  an  alien,  the 

agsS"jm  alien.  ^"^^^^^^^^  ^^^  charge,  diat  it  was  done  contra  ligeantia  fua 

debitum^  leaving  out  all  the  words  which  import  a  natui'al  al- 

4  Sl  Tri.  687,    legiance.    Thefe  words  are  generally  ufed  in  the  cafes  of  natural- 

tonbum's         ^OTii  fubjedb,  but  they  are  not  abfolutely  neceflary  even  in  thofc 

«afc  cafes.     They  may  be  omitted,  and  many  precedents  there  are 

^^*  where  they  have  been  omitted  \  for  every  fpccies  of  allegiance 

is  comprized  under  the  general  word  allegiance :  and  therefore, 

in  my  opinion,  the  fafer  way  is  to  omit  them  in  alt  cafes,  were 

it  but  to  keep  clear  of  the  diiEculties  mentioned  in  the  next 

fedioo. 

Sea.  6.  Sect.  6.    It  was  faid  by  the  court  in  the  cafe  of  Cran-m 

indiamcnt**'*'    ^«r«  cited  in  the  lafl  fedion,  that  if  an  alien  be  indided  for 
agunil  an  alien,  high  treafon  f^n/r^i  SATVKALEU  Jominumy  or  contra  natu-. 

'Bitihis  ligeantia  fua  debitun:^  the  defendant  may  give  alienage 
in  evidence ;  and  if  that  appeareth  he  fhall  be  acquitted ;  be-* 
caufe  the  indidment  chargeth  a  breach  of  that  fpecies  pf  al-r 
legiance  which  is  not  due  fr<Mn  an  alien.  But  it  ought  to 
be  obferved,  that  that  point  was  not  then  in  judgment  before 
the  court,  nor  could  be,  for  Cranburn  was  a  natural^born 
fubjed}  and  that  when  it  did  come  dire^y  under  confide-o 
ration,  as  it  did  many  years  afterwards  in  the  cafe  of  Mr. 

.  •  See  the  cafe  of  H'dh  and  mmams,  {Mich,  9  /T.  III.)  SaUu  46.    Lum.  34*. 
L<3.  Raym*  282.  and  Pafch,  n  jlnk^y  a  like  cafe  in  Trover  by  the  adminiftrator 
of  Guijeard  mentioned  in  the  marginal  note  on  region  3.    (Ste  alfo  Syh*Jlir*s 
cafe    Hi7. 1  ^im.    Far,  150.} 

»  Fran^i0 
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Francia  a  Frmchman  bom  at  BmrJUaux  and  never  naturalized^  6  St.  Tri.  S79 

the  court  did  not  go  fo  far  as  to  dired  the  jury  to  acquit  him 

in  cafe  they  were  Satisfied  with  his  birth  within  the  dominions 

of  the  French  King)  but  tdd  them,  that,  if  they  thought  him 

guilty  of  the  charge  in  the  indidment,  they  fhould  find  him  fo, 

and  withal  find  that  he  was  an  alien  born  in  the  dominions  of 

the  French  King.    This,  I  prefume,  was  done  in  order  that  the 

point  might  be  ^ther  weighed*  and  confidered  on  a  fpecial 

verdid;  but  the  jury  acquitted  him  of  the  whole  charge,  and 

fb  the  point  never  came  in  judgment:  and  I  do  not  find,  that 

it  ever  was  judicially  determined,  though  there  are  many  Ji^a  (x  Hale  59, 92.) 

in  the  books,  u^ich  favour  the  opinion  delivered  in  Crantum's 

cafe.    I  think  that  opinion  is  good  law,  for  the  reafon  before 

given. 

Sect.  7.    The  cafe  of  an  ambaflador,  or  his  attendants,  not  ^•^r 'i^^^ 
being  fubjefls  of  Great  Britain^  mentioned  by  Lord  Hale^  do-  i  Hale  95—  * 
ing  a^  which  in  a  fubjed  would  amount  to  high  treafon,  will,  *^' 
as  his  Xx>rdfhip  obferveth,  be  always  governed  rather  by  pru- 
dential confiderations,  or  what  are  generally  called  reafcns  of 
ftaUy  than  by  any  fixed  rules^  of  law :   and  as   ambafladors 
generally  a£l  under  direction  and  by  orders  from  their  Sove- 
reigns, they  have  feldom  been  proceeded  againfl  fiuther  dian 
by  imprifonment,  feizing  their  papers  and  fending  them  home 
in  cuflody.    Which  was  done  in  the  cafe  of  Count  GylUnborg 
the  Swedijh  minifler  in  the  late  King's  time. 

But  whatever  proceedings  be  againfl  them  for  flate-crimes, 
they  are  to  be  confidered  at  the  worfl  but  as  enemies  fub- 
je£k  to  the  law  of  nations  j  never  as  traitors  fubje6l  to  our 
municipal  laws,  and  owing  allegiance  to  the  Crown  of  Great 
Britain  j  unJefs  perhaps  in  cafe  of  attempts  direftly  and  im- 
mediately againfl  the  life  of  the  King  j  in  which  cafe  no  orders 
from  their  Sovereigns  can  be  prefumed,  or,  if  in  hSt  produced, 
would  juflify  or  excufe  :  and  therefore  I  fhall  not  take  their  cafe 
into  ccHifideration  in  this  place.  And  for  the  fame  reafon  I  fay 
jiotbing  of  the  cafe  of  fpies  taken  here  in  time  of  war,  aSfual 

heftilities 


xfa  DISCOURSE      I. 

haftiEtiisr  bmtg  snfiat  in  the  kingdom  at  tbat  time^  nor  of  prifini« 
ersof  war. 

But  for  murder  and  other  offences  of  great  enormity,  which 
are  againft  the  light  of  nature  and  the  fundamental  kws  of 
all  fociety,  the  perfons  mentioned  in  this  fedion  are  ceroiidy 
liable  to  anfwer  in  the  c^dinary  courfe  of  juftice,  as^  odi^r  pei* 
fims  offending  in  the  like  manner  are :  for  though  they  may 
be  thought  not  to  owe  allegiance  to  the  Sovereign,  and  (b  to  be 
incapable  of  committing  high  treafon,  yet  they  are  to  be  confi-^ 
dered  as  members  of  fociety ;  and  confequently  bound  by  that 
eternal  univerfal  law  by  which  all  civil  focieties  are  united  and 
kept  together  f . 

Softs.  Sect.  8.    Protedion  and  allegiance  are  reciprocal  obliga* 

to^v^^f^  tions,  and  confequently  the  allegiance  due  to  the  Crown  muft, 
only.  as  I  faid  before,  be  pdd  to  him,  m^o  is  in  the  full  and  zSbaaX 

exercife  of  the  regal  power,  and  to  none  other.  I  have  no  oc-» 
cafion  to  meddle  with  the  diftindHon  between  Kings  de  faSio 
and  Kings  dejurcy  becaufe  the  warmeft  advocates  for  that  dif- 
tinAion,  and  for  the  principles  on  which  it  hath  been  founded, 
admit,  that  even  a  King  de  falfoy  in  the  full  and  fole  poflef- 
fion  of  the  Crown,  is  a  King  within  the  ftatute  of  treafons ;  it 
is  admitted  too,  that,  the  throne  being  full,  any  other  perfon^ 
out  of  pofleilion  but  claiming  title,  is  no  King  within  thc 
a£t,  be  his  pretenfions  what  they  may. 

Thefe  principles,  I  think  no  lawyer  hath  ever  yet  denied. 
They  are  founded  in  reafon,  equity  and  good  policy. 

Sea.  9.  Sect.  9.   A  prince  fucceeding  to  the  Crown  by  defcent^  or 

It  is  Juctoa      by  a  previous  defignation  of  Parliament^  is,  from  the  moment 

king  before  hi$     ,{      /.  t^        rr-  n  •  j  r         •^• 

coronation.        his  title  accrueth,  a  King  to  all  mtents  and  purpoles  within 

the  f^tute  of  treafons;  antecedently  to  his  own  coronation,  or 
to  any  oaths  or  engagements  taken  to  him  on  the  part  of  the 

t  At  the  gaol-deliverf  for  the  city  of  Sri/ol  in  J^gtifi  1758  Ptitr  MoRereSj  a 
French  prifoner  of  war,  was  indi^led  for  privately  Healing  in  the  (hop  of  a 
goldfmith  and  jewellir  a  diamond  ring  valued  at  10  /.  I  thought  it  highly  im* 
proper  to  proceed  capitally  upoc  a  hcai  ilatoce  againft  a  prifoner  of  war ;  and 
therefore  advifed  the  jory  to  acquit  him  of  the  circnmftance  of  (tealiog  inth% 
(hop  and  to  find  him  guilty  of  Ample  larciny  to  the  value  laid  in  the  indi^ 
meat.  Accordingly  he  was  burnt  in  the  haud  aod  fent  to  the  prifoD  appointed 
for  French  prifoners. 

fttbje6t 
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fiibjed*    For  as,  on  the  one  hand,  the  felemmty  of  a  coro« 

nation  doth  not  confer^  but  frefufpofgth  a  right  to  the  allegiance 

of  die  fubjeffc  inherent  in  the  peribn  of  the  King ;  fo,  on  the 

odier,  the  duty  of  allegiance  doth  not  flow  from  any  oadus  or 

ODgagements  taken  on  the  part  of  the  fubje6i ;  for  in  both  cafes  .> 

an  antecedent  duty  is  prefuppofed,  which  is  intended  to  be 

fecured  by  thofe  explicit  engagenients. 

I  am  however  very  far  from  thinking,  that  the  folemnity  of 
a  coronation  is  to  be  confidered  among  us  merely  as  a  royal 
ceremony,  or  as  a  bare  notification  of  the  defcent  of  the 
Crown,  as  authors  of  high  diftinfUon  have  been  pleafed  to  ex-  Coke  and  Hale 
prefs  themfelves.    I  admit  that  it  is,  on  the  part  of  the  nation,  a  iiuedj^ioi.) 
publick  folemn  recognition,  diat  the  regal  authority,  and  all  the 
prerogatives  of  the  Crown  are  vefted  in  the  perfon  of  the  King, 
antecedently  to  that  folemnity.     But  the  folemnity  of  a  coro« 
nation  with  us  goeth  a  great  deal  farther.    The  coronation 
oath  importeth,  on  the  part  of  the  King,  a  publick  folemn  recog-p 
nition  or. the  fundamental  rights  of  the  people ;  and  concludeth 
with  an  togagement,  under  the  higheft  of  all  ian<£tions,  that 
he  will  maintain  and  defend  thoie  rights,  and  to  the  utmoft  of 
his  power  make  the  laws  of  the  realm  th^  rule  and  meafure  of 
liis  conduct. 

Sect,   10.    The  reader  obferveth,  that  in  the  precccding  Scfl.  i». 
faSHon  I  take  it  for  granted  that  a  tide  to  the  Crown  may  be  TkenS^^X 
founded,  as  well  on  a  defignation  by  Parliament,  as  on  here-  of  the  crown. 
ditary  defcent.     I  never  entertained  a  doubt  of  this  matter, 
though  X  am  aware  that  fome  lawyers  of  high  rank  have  gone 
upon  a  contrary  principle ;  for  though  the  Crown  hath,  upon 
principles  of  great  wifdom  and  found  policy,  been,  in  all  ages, 
confidered  as  a  defcendable  right,  vefted  in  and  appropriated  to 
the  royal  line,  and  hath  in  faft  continued  in  that  line  cver- 
fince  die  conqueft,  yet  it  is  certain  that  the  courfe  of  defcent 
in  that  line  hath  been  frequently  interrupted  by  the  authoritjr 
of  P^uKament. 

StCT.  II.    Lord  Chief- Juftice  HaU^  after  mentioning  die  tea.  ti. 
cafes  oiEd.  II.  and  R.  IL,  is  pleafed  to  fey,  that  Aq  formec  A  king  who 

'^  /'     «-  '"^^  hath  relignr d, 

was    or  is  Uepofed* 
I  Hale  105. 


Wtt  Confidered  by  Parliament,  iven  after  hit  refignathn  emd  Je^ 
pc/khn^  as  a  King  zgainA  whom  high  treafon  might  be  com-* 
mitted*  This  he  groundetfa  on  the  attainders  of  thofe  who  were 
concerned  in  the  murder  of  him.  But  diofe  attainders  feem  to 
me  to  have  been  grounded  fingly  on  a  principle  of  law,  whidh 
then  prevailed,  that  cimpafftng  the  death  ef  the  father  efthe  King 
3laft.  7.  was  high  treafin  :  and  Lord  Chief- Juftice  Qite  accounted!  for 

thoie  attainders  upon  this  principle,  and  upon  no  other. 

SteDtfc.IV.  I  have  in  another  difcourfe  entered  largely  into  this  queit 

tion,  and  thofe  touched  upon  in  the  8th  and  lotb  felons; 
and  dierefore  I  (ay  no  more  of  them  in  this  place. 

dea.  It.  Sect*  xa.   I  will  conclude  this  introdudion  with  a  few, 

clmy  io  irea-    ^^^^^  touching  clergy  in  the  cafe  of  treafon* 

jTe.  IIL  The  ftatutc  de  clero  providedi,  that  clerks,  convid  for  trca- 

Stat.  3.  c  4*       Ions,  or  felonies  touching  other  perfens  than  the  King  hinfe^w 

his  royal  Maje/fy^  ihall  have  the  privilege  of  holy  chiurch.  In 
confequence  of  this  ftatutemere  fUonies  of  all  kinds  became  in- 
tided  to  clergy ;  and  petit  treafon  likewife  became  (b  indded, 
till  oufted  by  ftatute.  It  was  treafon  of  a  more  private  nature, 
and  not  in  confideration  of  law  committed  agaii^  the  per/on  of 
the  King  or  his  royal  Majefiy, 

As  die  benefit  of  clergy  in  the  cafe  of  felony  is  not  con- 
fined to  fuch  offences  as  were  felony  at  the  Ume  of  making 
this  ftatute,  but  in  favour  of  life,  or  rather  of,  what  the  igno- 
rance and  fuperftidon  of  former  times  called,  the  privilege  of 
holy  churchy  is  extended  to  all  new-created  felonies,  unlefs  tiiken 
away  by  the  ftatute  creating  fuch  felony,  or  by  fome  other;  fo» 
on  the  odier  hand,  by  parity  of  reafon  and  in  juftice  to  the 
Crown  and  the  publick,  all  new-created  treafons>  which  in 
judgment  of  law  are  levelled  at  the  perfon  of  the  King  or  his 
royal  Majejiy^  are  excluded,  without  fpecial  words  for  that  pur« 
pofe,  as  coming  within  the  exception  of  this  ftatute. 

ft  HaU  13a.  HaUy  it  is  true,  faith,  that  in  all  cafes  of  high  treafon,  it^e- 

dier  declared  fo  by  the  ftatute  of  treafons  or  newly  enaded 
fince,  the  privilege  of  clergy  is  taken  away.  The  rule  is  gene- 
T^  but»  I  apprehend,  the  learned  author  muft  be  unde^ood 

with 
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with  feme  limitation.  All  ferts  of  high  treafen,  tduching  tke 
firfon  rfthe  King  or  his  royal  Majifty^  come  within  the  except- 
tion  in  the  ftatute  de  clersy  and  confequently  are  oufted  with- 
out fpecial  words :  but  when  offences  of  a  more  private  nature^ 
which}  for  the  moft  part,  terminate  in  an  injury  done  to  parti- 
culars, have,  by  reafon  of  their  odioufiiefs  and  for  publick  exam* 
pie,  been  made  high  treafon,  or  when  that  hath  been  attempted^ 
of  which  the  inftances  have  been  very  rare,  it  hath  been 
deemed  expedient  to  take  away  clergy  by  expreis  words  for  . 
that  purpofe ;  for  fuch  new-created  treafons,  of  a  private  na* 
ture,  could  not,  with  any  fort  of  propriety,  be  £iid  to  touch 
tbiperfon  of  the  King  or  his  royal  Majejiy. 

I  will  give  a  few  inftances  of  each  kind  of  ftatute-treaibns, 
which  will  ferve  to  explain  and  eftabliih  the  diftindlion  I  am 
aiming  at. 

The  new-created  treafons  concerning  die  coin  and  feals  are 
treafons  rf  the  fame  kind  with  thofe  declared  fo  by  the  ftatute 
of  treafons,  and  come  under  the  fame  rule.  They  are  all  trea- 
fons againft  the  royal  MajeJly  of  the  King. 

The  treafons  created  by  ftatutes  made  for  abolifliing  the 
papal  and  eftablifhing  the  regal  fupremacy,  for  avoiding  doubts 
touching  the  fucceffion  of  the  Crown  and  for  eftablifliing  fuck 
fucceffion,  for  the  punifhment  of  feditious  and  defamatory  libels 
tending  to  create  doubts  and  fufpicions  touching  the  King's 
title  or  government  or  the  royal  ifTue  j-*thefe  treafons  and 
others  of  the  like  nature,  of  which  inftances  more  than  enough  ^ 
may  be  met  with  in  the  Statute-book,  having  a  dire£l  tendency 
in  the  judgment  of  the  legiflature  to  difturb  the  peace  suid  tran* 
quility  of  the  kingdom,  and  to  endanger  the  ftability  of  the  go^ 
vernment,  come  within  the  exception  of  the  ftatute  de  clero^  as 
being  treafons  touching  the  perfon  of  the  King  or  his  royal 
Majefty ;  and  accordingly  fuch  of  them  as  ftill  exift  are  oufied 
of  clergy  without  any  exprefs  provifion  for  that  purpofe. 

But  with  regard  to  the  lower  fpecies  of  treafons  hinted  at 
above  as  terminating  in  injuries  done  to  particularsi  the  law 
hath  been  taken  to  be  otberwife. 

The 
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Cg.  The  22cl  of  H»  VIIL  made  wiUul  poiibning  high  treifbn, 

and  cnaAed  that  the  oiFenders  fluould  be  boikd  to  deadu  Tins 
a&  hy  ixprefs  W9rds  Utk  away  clergy. 

Cotton's  Abr.         In  the  8th  of  Edw.  IV.  a  petition  was  tendered  to  the  King 
^'  in  Parliament  by  both  houfes,  which,  in  dioTe  days,  was  the 

ordinary  method  of  tendering  bills  for  the  royal  aflent,  that 
£icrilege  fhould  be  deemed  high  treafon  and  the  oiFenders  buntt 
ic  death.  Here  likewife  provifion  was  made  by  exprefs  words, 
that  clergy  fliould  be  taken  away,  and  the  appeal  for  reftitution 
fiived.  To  this  extraordinary  petition  the  King  returned  an 
anfwer,  becoming  the  royal  Majefty  of  the  Crown. 

Le  Roy  S^atisera. 

The  ufe  I  make  of  thefe  precedents  is  to  (hew,  that  in  the 
cafe  of  diefe  inferior  treafons,  terminating  in  injuries  done  to 
particulars,  it  was  thought  expedient  to  take  away  clergy  by 
exprefs  words  for  that  purpofe,  thefe  treafons  not  being  con- 
fidered  as  done  againft  the  perfon  of  the  King  or  his  royal  Ala* 

yfih 

S  H.  VI.  c.  6.        The  8th  of  Hen.  VI.\  may  feem  to  be  an  exception  to  the 
Sututes.   '        ^^  ^  ^^  advancing ;  for  it  made  the  wilful  burning  of  houfes, 

under  fome  fpecial  circumftances  therein  mentioned  bordering 
upon  a£fs  of  open  hojiilityy  high  treafon,  without  any  exprefs 
oufter  of  clergy. 

I  Hale  571.  But  Hale  informeth  us,  that  fome  gentlemen  of  the  pro- 

*  *  34  •  feffion  in  his  time  confxdered  the  offence  of  mere  arfon^t  unat- 
tended with  circumftances  of  fpecial  aggravation,  as  an  aft  of 
puhlick  hoftility,  and  therefore  oufted  at  common  law  and  not 
helped  by  the  ftatute  de  clero  j  and  that  Noy  declared  this  to  be 
his  opinion  in  the  court  of  King's  Bench  about  the  8th  of 
Charles  I.  He  adds,  «  And  this  feemed  to  be  alfentcd  to  by 
« the  court" 

The  learned  judge  doth  not  himfelf  alTent  to  it  But  it  is 
plain,  that  the  legiflature,  in  framing  the  zck  of  the  8th  •f 
Hen.  VI,  confidered  the  offence  of  burning  houf^  and'  dc- 
ftroying  goods,  under '  the  circumjiances  of  deep  aggravation 
therein  mentioned^  as  an  offence  of  a  treafonable  kind  ante- 
cedentiy  to  that  ad:  and  therefore  probably  they  might  not^ 
think  it  necefTary  to  ouft  clergy  by  exprefs  words  for  that 
purpofe. 

The 
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The  preamble  recited,  that  the  houfes  and  goods  of  divers 
peribns  had  been  then  lately  felonioufly  and  traiteroujly  burnt 
and  deflroycd.  The  ftatute  then  ena£ted,  that  fuch  burn- 
ing of  houfes  {hould  be  adjudged  high  treafon ;  and  that  this 
ordinance  fhould  extend  to  Bil/ucb  burnings^nr/  thefirji  day  of 
the  King's  reign^  as  well  as  to  all  future  burnings. 

A  retrofpcft  of  more  than  feven  years,  in  a  cafe  fo  penal, 
would  have  been  thought  a  moft  extraordinary  meafure,  if  th^ 
oiFence  had  not,  in  the  judgment  of  that  Parliament,  partakea 
of  the  nature  of  high  treafon  antecedently  to  the  ftatute :  nor 
could  former  offences  of  the  like  kind,  upon  any  other  fup- 
pofition,  be  with  propriety  faid  to  have  been  traiteroujly  com- 
mitted. 

C  il  A  P.    I.  cHAP.i, 

Of  High  Treafon  in  Compaffing  the  King's 

Death. 

THE  antient  writers,  in  treating  of  felonious  homicide,  GMifq^tho 
confidered  the  felonious  intention  manifefted'fy  plain  f|J|^f  **^  *°*** 
fa^Sj  not  by  bare  words  of  any  kind,  in  the  lame  light  in  3  in(t  5. 
point  of  guilt,  as  homicide  itfelf*     The  rule  was  voluntas  r/- 
putatur  pro  fa&o :  and  while  this  rule  prevailed,  the  nature  of  ibid, 
the  oiFence  was  exprefied  by  the  term  compajjing  the  death. 

This  rule  hath  been  long  laid  aiide  as  too  rigorous  in  the 
cafe  of  common  perfons.  But  in  the  cafe  of  the  King,  Queen, 
and  Prince,  die  ftatute  of  treafons  hath,  with  great  propriety, 
retained  it  in  it's  full  extent  and  rigour:  and  in  defcribing  the 
offence  hath  likewife  retained  the  antient  mode  of  expreffion. 
*^  When  a  man  doth  con^afs  or  imagine  the  death  of  our  Lord  25  E.  nt  ft.  5. 
^  the  King,  or  of  our  Lady  his  Queen,  or  their  eldeft  ion  and  ^'* 
^  heir,— and  thereof  be  upon  fufficient  proof  [provablement'] 
^  attainted  of  open  deed  by  people  of  his  conditioiL" 

Skct.  I.  The  words  of  the  ftatute  descriptive  of  die  offence      s^a.  t . 
miift  be  ftriSly  purfued  in  every  indidment  for  this  ipecies  of  ^^'^  of  indiA* 
trealbn.    It  muft  charge,  duit  the  defendant  did  traiteroufly      HaieieS. 
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CHAP.  f.       umpafs  end  imagine  ^^c,  and  then  go  on  and  charge  the  (eyeral 

overt  2&S  as  the  means  employed  by  the  defendantfor  executing 

his  traiterous  purpofes*     For  the  compaffing  is  confidered  as 

the  treafoyi%  the  overt  a£ts  as  the  m^ans  made  ufe  of  tp  effec- 

KTcl.  S.  -tuatc  the  intcntioDs  and  imaginations  of  the  hc^t:,  aod^dUtlfi::. 

fore  in  die  cafe  ot'  the  regicides  Vmj  indi^ment  charged^  that 
they  did  trsuteroufly  compafs  and  imagine  the  death  of  the 
King ;  and  the  taking  off  his  head  wa^  laid^  among  othetsy  as 
anjovert  aQ  of  conryp^^p^  g  and  the  pcrfon  who  was  fuppofcd 
to  have  given  the  ftroke  was  conviftcd  on  the  fame  mdift* 
mcnt. 

From  what  hath  been  faid  it  followeth,  tbat  in  every  indid- 

ment  for  this  fpecies  of  treafon,  and  indeed  for  levying  u'ar^ 

V.&  t.  f.  13.     or  adhering  to  the  King's  enemies^  an  overt  a6l  muft  be  al- 

ledged  and  proved.  For  Ac  overt  adt  is  the  charge,  to  which 
the  prifoner  muft  apply  his  defence.  But  it  is  not  neceflary, 
chat  the  whcde  detail  of  the  evidence  intended  to  be  givx^n 
(hould  be  fet  forth ;  the  copimon-law  never  required  this  exa£l:« 
nel%  nor  doth  the  ftatute  of  King  Wtlliamy  which  will  be 
confideredin  it's  proper  place,  rcjquire  it  It  is  fufficient,  that 
ibe  charge  be  reduced  to.a  reafonable  certsunty,  fo  that  the  de- 
fendant may  be  apprized  of  the  nature  of  it,  and  prepared  to 
give  an  anfwer  to  it. 

And  if  divers  overt  ads  are  lud  and  but  one  proved^^  it  will 

be  fufficient,  and  the  verdid  mitft  be  for  the  Crown :  and  there- 

fore,  where  divers  overt  a^  are  laid,  and  the  indi^ment  in  point 

of  form  happeneth  to  be  faulty  with  regard  to  fome  of  them, 

t  Hale  1 22.       the  court  will  not  quaih  it  ibr  thpfe  defedls;  becaufe  that 

4  St.  Tri.  would  deprive  the  Crown  of  the  opportunity  of  proving  the 

6  St.  TrL  overt  Z&&  v^ch  are  well  laid. 

Layer. 

Se6t  1.  Sect,  2.    I  have  {aid,  that  in  tlie  cafe  of  the  King  the  ftatute 

Propriety  of  the  oftreafons  hath,  with  great  propriety,  retained  tlie  rule,  v«- 
^w.  luntas  profaSfjo.    The  principle  upon  which  this  is  founded  15 

too  obvious  to  need  much  enlargement.  The  King  is  con- 
iidered  as  tbelicadof  the  bodj-jpolitick,  and  the  nren^ers  of  that 
body  are.jconfidered  as  united  and  l^ept  together  by  a  j)pUtical 

unioa 
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vaaofi  with  him  andwi^h  each  other.  His  life  cannot,  in  die  -  chap,  i. 
ordinary  pqm'fe  of  things,  be  taken  away  by  treafonable  prac- 
tices \¥icbout  involving  a  whole  nation  in  bjlood  and  confu- 
fiqaj  qoaiTeque^dy  ev^i^y.ftroke  levelled  at  his  pcrfon  is,  in 
the  ordinary  courfe  of  things,  levelled  at  the  publick  tran- 
quility. The  l^w  therefore  tendereth  the  (afety  of  the  .King 
with  an  anxious  concern,  and,  if  I  may  ufe  the  expreffion,  with 
a  concern  bordering  upon  jeakufy.  It  confidercth  the  wicked 
imaginations  of  the  heart  in  the  fame  degree  of  guilt  as  if 
.cacried  into  adual  execution,  from  the  moment  nuafures  a^ear  i  Hale  1x9; 
tQ  have  been  takento  render  them  effeSiual:  and  therefore,  if  '^* 
confptrators  meet  and  confult  how  to  kill  the  King,  though 
they  do  not  then  &11  upon  any  fcheme  Tor  that  purpofe,  this 
is  an  overt  ad  of  compafiing  his  death  ;  and  fo  are  all  means 
made  ufe  of,  be  it  advice,  perfuafion  or  como^knd,  to  incite  or 
incourage  others  tocommit  the  faQ,  or  to  join  in  the  attempt; 
and  every  perfon  who  but  ^alTenteyi  to  any  overtures  for  that 
Ourpqie^wdl  be  involved  in  the  fame  guilt. 

And.  If  aperfpn  be  but  onpe  prefent  at  a  confiiltation  £br  Ket.i7»«T. 
fuch  pixrpoTes  and  conceal  it,  having  had  a  previous  notice.of  ^^^'^^^^ 
ibi  defign  gf  the  nuiting^A\i\s\s  an  evidence  proper  to  be  left 
to  a  jury  of  fuch  aiTent,  though  die  party  fay  or  do  nothing 
at  fuch  confultation.    The  law  is  the  fame  if  he  ispretcnt  at 
more  than  one  fuch  confutation,  and  doth  not  diilent  or  make 
a  difcovery.    But  in  the  cafe  of  once  falling  into  the  company 
of  confpirators,  if  tfaie  party  met  them  accidentally  or  upon 
foine  indifferent  occafton,  bare  concealment .wiJliaut  ii^refs  af- 
fent  will  be  butmifjprifion  of  treafon.    The  Uw  was  .formerly 
more  ftria  inthis  refpeft}  Si  adtempusdiffimuhfv^ritet  fubti-  ^^^g^^^^g^^^^ 
cmerit,  .quafi  ef^nfmiicns  &f  a£entiensy  erit/edu4l0r  V^nuifi  Regis  c  3.  £.  i. 
wanifefius. 

Sect.  3.   The  care  the  law  hath  taken  for  the  perfon^       3^^ 
fafety  of  the  King  is  not  confined  to  anions  or  attempts  pi   Ormaasor 
the  more  flagitious  kind,  to  afliffination  or  poifon,  or  i?ther  compaanj. 
attempts  dire^ly  apd  immediately  aimir\g  at  his  life.    It  is  ex* 
tended  to  every  thing  wilfully  and  ^pljbcr^tely  <^one  or  at- 
tenyted,  whereby  his  life  may  be   endangered:  and  diere* 
fore  the  entering  into  meaiure^  for  depoixng  or  imprifonixn^ 
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CHAP.  !•      him»  er  to  gctjiis  gerfqn  into  the  power  rfthe  confpirators,^— 
tfacfe  offences  are  overt  a£te  of  treafon  within  this  branch  of 
ic  ftatutej   for   experience    hath   fliewn,  that  between  the 
prifons  and  the  graves  of  Princes  the  diftance  is  very  fmalL 

Sea.  4.  Sect.  4.    Offences  which  are  not  fo  perfonal,  as  tbofe 

aarof*co  1*-       already   mentioned,  have  been  with  great  propriety  brought 
paffiiig.  within  the  iame   rule;  as  having  a  tendency,  though  not  fo 

I>r.Storey*s        immediate,  to  the  fame  &tal  end:  and  therefore  the  entering 
^gl******         into  meafures  in  concert  with  foreigners  and  others  in  order 

to  an  invafion  of  die  kingdom,  or  going  into  a  foreign  country, 
•  or  even  purpofing  to  go  thither  to  that  end  and  taking  anyjieps 
in  ordtr  tberetgy-^thisfc  offences  are  overt  ads  of  compaffing 
the  King's  death. 

4St.Tr1.406  Lord  Pre/ton  and  two   other  gentlemen  had  procured  a 

^^  finack  to  tranfport  them  to  France^  but  were  flopped  before 

they  got  out  of  the  river,  and  their  papers  feized.  Among 
the  papers  was  found  a  fcheme  intended  to  be  laid  before  the 
French  King  or  his  mmifters,  for  invading  the  kingdom  in 
£ivour  of  the  late  King  Janus  the  fecond;  with  many  letters, 
notes  and  memoranda^  all  tending  to  the  lame  purpofe.  Lord 
.Pr0gn  upon  his  trial  infifted,  among  other  matters,  that  n9 
^vert  a&  tuas  provid  upon  him  in  MiddUfeXy  where  all  die-overt 
a^  were  laid ;  for  he  was  taken  with  the  papers  in  the  county 
of  Kent.  But  the  court  told  the  jury,  that  if,  upon  the  whole 
'  evidence,  they  did  believe  that  his  lordfhip  had  an  intention  of 
going  into  France  and  carrying  thofe  papers  thither /vr  thepur^ 
fofis  charged  in  the  indi^hnenty  his  taking  boat  at  Surry  Stairs, 
which  are  in  MiddUfexy  in  order  to  go  on  board  the  fmack^ 
was  a  fuflicient  overt  a6l  in  Aftddlefex.  Every  ftep  taken  for 
thofe  purpofes  was  an  overt  a&«  Chief- Juftice  Holty  Chief- 
Juftice  Pollexfeny  and  Chief- Baron  Atkins  delivered  their 
opinions  feriatim  to  this  purpofe,  all  the  other  judges  prefent 
concurring. 

The  offence  of  inciting  foreigners  to  invade  the  kingdoni 
is  a  treafon  of  fignal  enormity.  In  the  loweft  eftimation  of 
things  and  in  all  poiSble  events,  it  is  an  attempt,  on  the  part 
of  the  offender,  to  render  bis  country  the  feat  of  blood  and 

dcfolation  % 
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defolation;  and  yet,  unlefs  the  powers  fo  incited  happen  to      CHAP,  i* 

be  actually  at  war  with  us  at  the  time  of  fuch  incitement*  the  ^'  ^'^^  "^'"J 

ofFence  will  not  fall  within  any  branch  of  the  ftatute  of  trea- 

ibnsy  except  that  of  compaffing  the  King's  death :  and  there- 

fcre,  fince  it  hadi  a  manifeft  tendency  to  endanger  the  perfon 

of  the  King,  it  hath,  in  AiiA  conformity  to  the  Itatute,  and  to         ^- 

every  principle  of  fubftantial  political  juftice,  been  brought 

within  that  ipecies  of  treafon  of  compafling  the  King's  deadi; 

ne  quid  ditrimenti  refpublica  capiat. 

Sect.  5.    Lord  Coh  feemeth  to  have  been  of  opinion,  that        Sea.  5. 
an  oiFence  falling  under  one  branch  of  the  ftatute  cannot  be  (^^!^^^     ^ 
deemed  an  overt  a£t  of  a  different  fpecies  of  trealbn.    I  be-  3  Inft.  14* 
lieve  Lord  Hale  did  once  fall  into  the  fame  opinion  \  for  In 
his  fummary,  fpeaking  of  confpiracy  to  levy  war,  he  faith,  it  Sum.  13. 
is  no  overt  a£t  of  comparing  the  King's  death,  hecaufe  it  re^ 
latitb  to  a  diJiinG  treafon.      But  Hale  altered  his  opinicui ;   ^  Hale  i 
and  it  is  every  day's  experience,  that  many  offences,  falling      ^* 
diredly  and  by  name  under  other  branches  of  the  ftatute,  may 
be  brought  within  this  of  compaffing  the  King's  death.     Levy- 
ing war  is  an  overt  a&  of  compaffing  *  \  and,  under  the  nim?  L 
tarionsjtated  in  the  next  chapter,  confpirinf^  to  levy  war  liKe* 
wn^T  an  overt  ad  within  this  branch ;  and  fo  is  a  treafon* 


ab]e  correfpondence  with  the  enemy,  though  it  falleth  more 
naturally  within  the  claufe  of  adherinz  to  the  Kind's  enemies : 
^nd  in  the  cafe  of  Patrick  Harding^  the  railing  men  with  inltent  »  ^tnu  315. 
to  dethrone  the  King,  and  fending  them  abroad  to  join  for  that 
purpofe  with  the  forces  of  France  then  at  open  virar  with  us, 
which,  had  the  overt  a£l  been  properly  laid,  would  have  fallen 
within  the  claufe  0/  adhering^  was  ruled  to  be:  an  overt  ad 
of  compaffing  the  King's  death :  and  in  Lord  Prefion*s  cafe 
before  cited,  he  and  the  other  gentlemen  were  indidted  upon 
both  branches  of  the  flatute,  compajfing  the  deaths  and  adhering ; 
and  the  compofing,  procuring,  and  fecreting  the  treafonable 
papers,  their  taking  boat  to  go  on  board  the  fmack,  and  car-> 
the  papers  with  diem  in  order  to  be  made  ufe  of  in 


•  SeeScat^i^.  H.VI.   JaskCad/t  rabellioo. was  daenMd  an  omt  aa  of 
cotDps^ffios*    See  shaf»  &•  /•  3>  6|  8«  toBcbing  thefe  matten. 
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CftAP.I*  Frame  for  the  treafoiuible  purpofcs  cbdrgecr  in  the  imliA« 
ment,«*-^efc  fads  were  all  laid  as  overt  a£t9  of  both  fpecies 
oftreafoiu 

.6,  Sect.  6.     How  fiir  wiords  or  writings  of  a  feditibus  native 


"^^0-^ 


may  be  coniidered  as  overt  a£b  within  this  branch  of  the 
ihtute  hath  been  the  fubjed  of  much  debate.  In  Mr.  Sidkef^ 
caib  it  was  bii^Scribere  eft  agere.  This  is  undoubtedly  true 
under  proper  limitations,  but  it  was  not  applicable  to  his  cafe. 
\9riting  Demg  a  deuberate  aft  and  capable  of  fetisfaftory 
Vi  Hai«>  ix%\      propf  certainly  niay,  under  feme  circumftances  with  pubUcaiim^ 

be  an  overt  aft  of  treafon :  and  I  freely  admit,  that  had  the 
papers  found  in  Mf.  Sidney's  dofet  been  plainly  relative  to  the 
other  treafbnabkpraftices  charged  in  the  indiSlment^  they  might- 
have  been  read  in  evidence  againft  him,  though  not  pub*. 
liflied,  " 

The  papers  found  in  Lord  Prefton^s  cuflody,  thofe  found' 
^ere  Mr.  Layer  had  lodged  'them,  the  intercepted  letters  of 
Poftor  H'enfey^  were  all  read  in  evidence  as  overt  a&  of  the 
treafon  refpeftively  charged  on  them;  zndl^niam  Gregg's 
'  intercepted  letter*  might,  in  lilcc  niaiiner,  have  been  read  in 
evidence,  if  he  had  put  hinffelf  upon  his  trial  *.  For  thofe 
ppers  and  letters  were  written  ih  profecution  of  certain  de» 
terminate  purpofes,  which  wfere  all  treafonablc  andtfien  in  con-* 
tcmplation  of  the  offenders,  and  were  plainly  connefted  widi 
t£em.  Uut  papers  not  capable  of  fuch  conncftion,  while  they' 
rcmamin  the  hands  or  the  author  unpubliflied,  as  Mr.  Sidney's 
didj  wiU'not  tSSx  a  man  a  traitor.  Lord  Hale  in  the  place 
lift  cited  mentioneth  two  circUmfiances  as  concurring  to 
make  words  redufced  into  writfng  overt  afts  of  comp'affing' 
the  King's  death,  that  they  be  publijhed^  ahd  thai  they  import 
fitch  compaffng.  ^^       ^^^" 

€rotCv«ii5.        True  it  is,  that  in  PeachanCs  cafe  a  MS.  fermon,  in  which 

were  fom/e  treafonable  pailages>  found  in  his  fludy,  never,  for 
aught  appearing!  pi^ached  or  publifhed  or  intended  to  be  to^ 
was  thought  to  bring  him  within  this  branch  oi  the  ftatute  4 


-W 


<"  See  tbe  cafes  of  Ea^'ey  sad.Gre^g  in  the  next  cb^-J,  8t 

and 


'^ 
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and  accordingly  he  was  found  guilty,  but  not  executed.    For      CrfAt»:  I. 
whatever  rule  the  court  of  King's  Bench,  where  he  was  tried, 
might  lay  down,  «  many  of  the  judges,  faith  Crohy  were  of 
*' opinion,  that  it  was   not  treafon."     This   cafe  therefore" 
wteigheth  very  litdc  j  and  no  great  regard  hath  been  paid*  to  it 
ever-fince. 

And  perhaps  ftill  lefs  regard  will  be  paid  to  it  if  it  be  con- 
fidered,  that  the  King,  who  appeareth  to  have  had  the  fuccefs  James  I. 
of  the  profecution  much  at  heart,  and  took  a  part  in  it  unbe- 
coming the  Majefty  of  the  Crown,  condefcended  to  inftruft  . 
his  attorney-general  with  regard  to  the  proper  meafures  to  be  Bacon, 
taken  in  the  examination  of  the  defendant ;  that  the  attorney,  ^ 
at  his  Majefty 's  command,  fubmitted  to  the  drudgery  of  found- 
ing' the  opinions  of  th6  judges  upon  the  point  of  law,  before  it 
.>tf3k&.th6ught  adviCible  to  rifque  it  at  an  open  trial ;  that  the 
judges  were  to  be  fifted  feparately  and  foojtj  before  tbey-tould 
have  an  opportunity  of  conferring  together ;  and  that,  for  this 
pwrpoTe,  four  gentlemen  of  the  profeffion  in  the  fervice  of  the 
^Crown  were  imme£ately  difpatcbed,  one  to  each  of  the  judges; 
Mr.  Attorney  liimfelf  undertaking  to  pradtife  upon  the  Chief*,  Coke 
Jiifltce,  of  whom  fome  doubt  was  then  entertained. 

Is  it  poffible,  that  a  gentleman  of  Bacon* s  great  taints  could 
fiibmit  to. a  fervice  fp.much  below  his  rank  and  chartldierf 
But  he  -did  fubmit  to  it,  and  acquitted  himfelf  notably  in  it. 

'  Avarice,"  I  think,  was  not  his  ruling  paflion.  But- whenever 
a  falfe  ambition,  ever  reftlefs  and  craving,  over-heated  in  the^ 
purfuit  of  the  honours  wHith  the  Crown  alone  can  confer, 
happeneth  to  fttmulate  an  heart  otherwif6  formed  for  great 
and  noble  purfuits,  it  hath  frequently  betfayfcd  it  Into  mea- 
fured  fuB  a$  niean  as  avai'ice  itfdf  could^  have  fuggefled  to  the 
\irretched  anhnals  wh<y  live  ahd  die  undkr  it's  jdomimon.  For 
thefe  plffionSt  hoW^er  they  taty  feem  to  h«  at  variance^  have 
ordmaril^  produced  the  fame  effe£U.  Both  degrade  the  man*. 
both  contrad  his  views  into  the  UttU  point  of  felf-intereft, 
and  equally  fteel  the  heart  a^ainft  the  r^bnlces  of  confoieQce^ 
Or  the  fenfe  of  true  honour* 

Bacony  having  undertaken  die  ibrvice,  infarmeth  bU  Ma^* 
jefty  ia  a  letter  sui^eiTed  to  him,  that  "witK  re^d  ta  tbr^ 

J*  4'  (rf 
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CHAn;  of  the  judges  whom  l^e  namcth,  he  had  fmall  doubt  of  their 
concurrence ;  «  Neither,  (kith  he,  am  I  wholly  out  ofhope^  that 
"  nq  Lord  Coke  himjelf^  when  I  have  in  some  dark  man* 
^  NER  put  him  in  doubt  that  he  Jball  be  left  alone^  will  not  con- 
**  tinae/ngular.**  Thefe  are  plain  naked  fafts,  they  need  no 
comment  ♦•  Every  reader  will  make  his  own  reflexions  upon 
them*  I  have  but  one  to  make  in  this  place.  This  mediod 
of  foreftalling  the  judgment  of  a  court  in  a  cafe  of  blood  dicn 
depending,  at  a  time  too  when  the  judges  were  removable  at 
the  pleafure  of  the  Crown,  doth  no  honour  to  die  memory  of 
the  perfons  concerned  in  a  traniadion  fo  inAdious  and  uncon- 
ftitutional;  and  at  the  fame  time  greatly  weakeneth  the  au- 
thority of  the  judgment 

ScA.7.  Sect.  7.    As  to  mere  words  fuppofed  to  be  trcafonable, 

are  nottrtafon.   Acy  differ  widely  from  writings  in  point  of  real  malignity  and 

proper  evidence.  They  are  often  the  cffed  of  mere  heat  of 
blood,  which,  in  fome  natures  otberwife  well  difpofed,  carrieth 
the  man  beyond  the  bounds  of  decency  or  prudence.  They 
are  always  liable  to  great  mifconftru£tion  from  the  ignorance 
or  inattention  of  the  hearers,  and  too  often  from  a 'motive 
truly  criminah  And  therefore  I  choofe  to  adhere  to  the  nik 
which  hath  been  laid  down  on  more  occaiions  than  one  fmce 
4  St.  Tri.  581,  the  revolution,  that  loofe  words,  not  relative  to  any  aSf  or  defign^ 
^S*  are  not  overt  aAs  of  treafon*    But  words  of  advice  or  perfua* 

fion,  and  all  confultations  foe  the  traiterous  purpofes  trea^  of 
in  this  chapter  are  certainly  fo.  They  are  uttered  in  con* 
templation  of  fome  traiterous  purpofe  a£hially  on  foot  or  in-y 
tended,  and  in  profecution  of  it. 

X  Hale  III—         Lord  Chief- Juftice  Hale  was  of  opinion,  that  bare  words 
tVaii.^i'4.         ^^  '^^  ^^  overt  aft  of  treafon,  Coke  was  of  the  fame  opinion, 

i£f/r  hath  treated  the  fubjeft  pretty  much  at  large,  and  I 
ihall  not  repeat  his  argument ;  but  I  muft  lay,  that  I  think 

*  See  PtftM's  letttrs  in  ths  4to  edition  of  his  worlts  1740.  lett.  iii,  iia^ 
1T4»  Ti6y  1 17.  Othen  of  his  letters  (heW)  th«t  tlie  fame  kind  of  interconrfe 
ivas  kept  up  between  the  King  and  his  attorney -general  with  regard  to  manr 
(CoTes  then  depending  in  judgment,  in  which  the  King  was  pleafed  to  take  a  parr, 
or. thought  hit  prerogative  concerned  \  particularly  in  the  cafe  of  one  Owm  exe- 
cuted fof  ci^eaCbnable  wor^Sj  in  that  of  Mr.  Oliver  Su  yohn  touching  the  bene- 
volence, in  the  dtfpute  between  the  courts  of  King's  Bench  and  Chancery  u% 
the  cafe  of  the  fnemwiirt,  and  in  the  proceedifigs  againft  the  Earl  and  Couateft 

hit 
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his  reafbns  founded  on  temporary  ads  pr  a^  iince  repealed,  CHAP.  I. 
which  make  fpeaking  the  words  therein  fet  forth  ftUmj  or  mf' 
denuanor^  are  unanfwerabk ;  for  if  thofe  words,  feditious  to  the 
lafl  degree,  had  been  deemed  overt  a<3s  within  the  ftatute  of 
treafons,  the  legiflature  could  not,  with  any  fort  of  confiftency, 
have  treated  them  as  felony  or  mifdemeanor  *• 

The  fame  ufe  may  be  made  of  the  afts  pafled  in  the  time  4  Ani«,cS. 
of  the  late  Queen  for  the  fecurity  of  her  Majcfty's  perfon  and  ^  '^°*'  ^  ^* 
government,  and  of  the  fucceflion  to  the  Crown  in  the  pro- 
tef^ant  line,     Thefe  afis  provide,  that  every  perfon  who  ihould 
malicioufly,  advifedly  and  diredlly  by  writing  or  printing  af- 
firm, that  the  Queen  was  not  the  rightful  Queen  of  thefe 
realms,  or  that  the  pretender  had  any  right  or  title  to  the  Crown, 
or  that  any  other  perfon  had  any  right  or  title,  otherwife  than 
according  to  the  ads  pafled  fince  the  revolution  for  fettling  the 
fucceffion,  or  that  the  legiflature  hath  not  fufficient  autho- 
rity to  make  laws  for  limiting  the  fucceffion,  ihould  be  guilty 
of  high  treafon  and  fuiFer  as  a  traitor;  and  then  enad,  that  i^^ 
any  perfon  fhall  malicioufly  and  direffly  by  ^eacbingy  Uacbing^ 
or  advifed  fpeaking  declare  and  maintain  ^e  iame,  he  fhall  in-* 
cur  the  penalties  oi  z  pramrnnin. 

I  will  make  a  (hort  obfervation  or  two  on  theie  a£b. 

I  ft.  The  pofitions  condemned  by  them  had  as  dircS  a  ten- 
dency to  involve  thefe  nations  in  the  miferies  of  an  intefline 
war,  to  incite  her  Majcfty's  fubjedts  to  withdraw  their  alle- 
giance from  her,  and  to  deprive  her  of  her  Crown  and  royal 
dignity,  as  any  general  do£hrine,  any  declaration  not  relative  to 
actions  or  dejigns^  could  poffibly  have ;  and  yet  in  the  cafe  of 
bare  words,  pofitions  of  this  dangerous  tendency,  though  main- 
tained malicioufly^  advifedfyj  and  eKreSifyy  and  even  in  the  fi)- 
lemnities  of  preaching  and  teachings  are  not  confidered  as  overt 
ads  of  treafon* 

2dly,  In  no  cafe  can  a  man  be  argued  into  the  penalties  61 
die  ads  by  inferences  and  conclufions  drawn  from  what  he 

*  The  like  ufe  haih  been  made  of  tenporary  ftatutes  which  make  words  in 
certain  cafes  treafon :  but  I  do  not  baiid  apoa  them ;  I  rdj  oa  thole  which 
faake  wotds/tU^j  cr  mffiUmumor» 

hath 
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hadi  affiftn^d.    lite  crimSfikl'  pofition  n^Uft  be  dinSIfy  main* 
tamed,  to  bring  him  within  the  compafs  of  tbefe  a^. 

jdly,  Nor  will  every  rafli,  hafty,  or  unguarded  exprei&on, 
owing  perhaps  to  natural  warmth,  or  thrown  out  in  the  heat 
of  di/putadoti,  render  any  perfon  criminal  within  thefe  a£ts ;  the 
criminal  do£bine  muft  be  maintained  malicioujly  and  advifedly. 

Such  caution  did  the  leglflature  ufe  in  framing  thefe  ftatutes 
made  in  the  zeal  of  the  times,  a  moft  laudable  zeal  it  was,  for 
purpofcs  of  no  lefe  importance  than  the  fecurity  of  her  then ' 
Majefty's  perfon  and  government,  and  of  the  iuccefEon  to  the 
Crown  in  his  prefent  Majeft'y's  toyal  houfe  5  a  caution  formerly 
uled  in  fimilar  cafes,  and  not  unworthy  of  imitation  in  framing 
future  afts  of  the  like  kind,  if  any'fuch  fljall  be  thought  necef- 
lary;  ahd  which  may  ferve  as  a  faithful  monitor  in  the  conda<9t 
of  profecutions  for  words  or  writings  fuppofed  to  be  treafon- 
able,  biit'not  relative  to*  any  treafonabfe  meafure  then  on  foot 
or  intended  to  be  taken. 

Sect.  8.  The  rule  I  cited  in  the  laft  feftion  from  the  State 
Triab  is  in  my  opinion  very  properly  guarded^  being  confined 
to  words,  not  relative  to  any  ad  or  dejign ;  for  words  connedled 
with  fa6b,  or  expreffiye  of  the  intention  of  the  fpeaker^  may, 
under  fpme  circumftances,  bring  him  within  the  ftatute  of  trea-r 
{oDS,  Orohagan  being  beyond  fea  faid,  "  I  will  kill  the  King 
^  of  England^  if  I  can  come  at  him,"  and  the  indiftment, 
after  fetting  forth  the  words,  charged,  that  he  canu  into  Eng- 
land for  that  purpofe. 

In  this  cafe  the  words,  tl^otfgh  laid  in  the  indictment  as  one 
of  the  overt  aAs,  could  not  he  fo  properly  deemed  an  overt  a&  of 
tce^oi^  aftsin  evidence  againft  the  min  out  of  his  own  mouthy 
<^o  ANIMO  be  came  into  England.  The  traiterous  intfiptionj 
proved  by  his  words^  converted  an  aQion,  innocent -m  itfelf^ 
into  an  overt  a£t  of  treafon» 

Lord  Chief- Juftice  Kelyng  hath  cited  this  cafe  from  Croko 
very  imperfe<^y,  and  hath  drawn  a  conclufion  from  it,  whichf 
if  properly  Hited,  it  woiild  not  have  borne.    He  laith  it  was 

^cfolved^ 


^ 
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refolved,  (<  Tbdt  in  cafe  a  man  be  indifted  only  for  words,      CHAP.  L 

«<  that  is  not  high  treafoi].     But  if  a  man  be  iiidt6):ed  for  corn** 

^  paffiog  the  King's  death,  there  words  may  be  latd  as  an 

^  overt  z6t  to  prove  that  he  compaflled  the  death  of  the  Kang, 

^  as  it  was  in  the  cafe  of  Crohagan^  who  being  leyoml  (ea* 

<<  ipake  the(e  words^  /  will  kiH  the  King  if  I  can  aorcrat  bim-\  * 

<*  and  afterwards  he  came  into  England  and  was  taken  and*  in«- 

^  dided  for  compaifing  the  King's  death  \  and  thefe-  words* 

^  laid  as  an  overt  a&  and  proved,  and  he  had  judgment  of 

«  high  trcafon.** 

Froni  the  cafe  ihm  cited  and  die  rule  diat  is  grounded  on  it,* 
at  reader  would  be  induced  to  conclude,  that  the  ^brds  were 
thd  mly  overt  2£k  laid,  which  is  far  from  being  the  truth  of  the 
<5afe.  It  is  true,  the  words  were  laid  as  an  overt  ad^but  they 
were  not  die  onif  overt  ad:  laid ;  for  the  indi£bnfient  farther 
charged,  that  the  man  came  into  England  for  the  pirpoftof 
Milling  the  King.  This  materia]  part  of  the  cafe  is  entirdf- 
dropped  'y  and  confequendy  dtis  cafe,  thus  partially 'ftated,  dodl* 
not  eftablffli  the  do£faine  in  die  la^de  diere  laid  down*- 

The  author  in  the  fame  page  endeavouredi  to  pdir  writings' ' 
and  words  upon  one  and  die  lame  foot^  <*  Words,*  faith  he^* 
^  fet  down  in  writing  af^  ah  overt  ^6t  to  prove  the  corinpafflhg 
^  the  King's  death,  and  words  fpoken  are  the  fame  thing,  if 
^  they  be  proved^  and  words  are  the  natitral  way  for  a  man 
<<  whereby  to  exprds  the  imag'rnadon  of  the  heirt«" 

I 

His  Lordfliip  reafoneth  in  this  paflage  a^  if  he  confidered  the 
overt  afts,  required  by  the  flatute,  merely  as  maiters  of  evi- 
denccy  tending  to  difcover  the  imaginations  of  the  heart*  Overt' 
a£b  undoubtedly  do  difcover  tbenian's  intentions ;  but,  I  con* 
(ieive,  thfey  are*  not  to  be  coofidered  merely.  as^CYJ^fajjgfi;  but 
as  the  maims  made  ufe  of  to  efi&uate  the  piirpofes  ofthehoaru 

to  homicide,  while  the  rule  vobartas  pro  fa^o  pre- 
vailed, the  overt  a^ls  of  compaffing  were  fo  confidered.  In 
th^  cafes  cited  by  Coke  there  were  plain  flagitioas  ^attempts  \xpoa '  3  loft  5. 
the  live!  of  the  parties  mariced  out  for  deftrudion:  and' 
though  in'  the  cslfo  of  die  King*,  overt  a£b  of  left  malignity,- 
and  having  a  more  remote  tendency  to  his  dcftniAioii,  are, 

?  widi' 
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CHA^sI*  ^tiA^*4^^  iUon^es  $fty  de  ccoy  que  c^nu  si  fuit  $n  M  ceriein 
Ueuy  aJiel  urUinjeury  t'ulany  la  pya  nufme  ceftuy  P,  purparler 
tiel  mart  ou  tUl  tnapn  *  [parentfr  cffiuy  P.  ^  un  auter  titl 
far  nofnuy  y  par  tiels  alianus.  Et  que  cejiuy  P.  ijfint  U  fiji  ^ 
ijffint  U  purpjUrla  fefonifenunt  come  fejjfnj  ^  treyturement  came 
traytauTy  ujluy  I.  eft  prift  a  praver  par  fon  corpsJ]  This  pre- 
cedent plauily  importeth  a  meeting  of  the  confpirators  and  a 
confultation  between  diem  for  the  traitcrous  purpofes  ^therein 
mentionefl.  The  word$>  purparler  parenter  ceJluy  P.  (sT  un 
autery  V.  par  tiels  aliances  can  mean  nothing  lefs.  This  paf- 
lage  therefore  proveth  nothing  with  regard  to  bare  words  not 
relative  to  aAions ;  flnce  a  confultation  for  taking  away  the 
King's  life  undoubtedly  was  an  overt  a£l  at  the  common*law» 
and  is  fo  under  the  ftatute. 

The  ^itaitfoai&hoin^^raSlQn  and  Fleta  will  be  found  to  prove 
as  litt)^^  if  the  words  preelocutus  fuit  mortem  import  a  conful- 
tation with  others  to  that  purpofe :  and  that  they  do  fo,  ap- 
peareth  highly  probable  from  one  of  the  pleas  which  Fleta 
^utteth  into  the  defendant's  mouth,  ad  hocy  quod  accufan:  dicit 
fiod  pralocuiio  fuit  in  prafentia  taliumy  refpondere  poterity  quod 
'nunquam  cum  praedidtis  talibus  colloquium  habuit.  However, 
.fince  all  thefe  authors,  fliort  and  obfcure  as  they  are,  profef- 
fedly  treat  of  the  fame  matter,  if  BraSfon  and  Fleta  may  be  ex- 
I  plained  by  BrittofSy  who  did  not  write  long  after  them,  thefe 

pailases  prove  nothing  to  the  point  for  which  they  have  been 
dtedl 

The  precedent  Lord  Coke  fetcheth  from  the  days  of  King 
Edmund  will  receive  the  fame  anfwer.  For  it  chargeth,  that 
the  confpirators,  naming  them,  et  auters,  met  and  confulted 
V  by  what  means  to  kill  or  imprifon  the  King,  and  engaged  to 
«ach  other  to  keep  their  treafon  fecret ;  and  to  furnifli  each  of 
them  to  the  utmoft  of  his  power  the  means  for  efFeAing  it. 

It  may  be  thought  I  have  taken  up  too  much  of  the  reader's 
time  in  .examining  this  opinion  of  Lord  Cokey  becaufe,  as  I  faid 
before^  he  admitteth,  tiiztjince  thejlatute  words  alone  will  npt 
m^e  a  man  a  traitor,  <^  There  muft,  (aith  he,  be  an  overt* 
"  dyed:  but  words  without  an  overt-deed  are  to  be  punifhed 

*  All  the  words  between  the  hgolu  are  omitted  by  Cob. 

«  in 
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<*  in  another  degree  as  an  high  mifprifion."  But  if  it  be  ad-  CHAP*  I. 
mitted,  that  bare  words,  not  relative  to  a^ons,  did  at  com- 
mon-law amount  to  an  overt-deed,  I  doubt  the  words  open 
deed  in  the  ftatute,  on  which  this  learned  author  rdieth,  have 
not  altered  the  cafe ;  iince  the  ilngle  queftion  is,  what  doth  or 
doth  not  amount  to  an  open  deed.  All  the  words  defcriptive 
of  the  offence,^  If  a  man  (hall  compafs  or  imagine,  and  thereof 
^  be  attainted  of  open  deed^"  are  plainly  borrowed  from  the 
common-law ;  aridTKcrewe  mud  bear  the  lame  conflxu^on 
they  did  at  common-law,  unlefs  tfiere  be  any  thing  in  the  fta- 
tute  which  will  ^eceflarily  lead  us  to  ^^otber. 

This  hath  been  urged  with  fome  advantage  by  ji  good.nu>» 
dern  writer  on  the  crown-law,  the. beft  we  have  eaccept  Ifyle^  >  Htwk.  c.  17/ 
againft  his  Lordfli^p's  conftrudlion  of  the  ftatute.  .It  is,  I  ^^' 
confeis,  a  good  argument  adhaminemy  but  it  cannot  he  carrici 
farther.  However,  left  it  ihould,  I  thought  it  would  be.  time 
not  wholly  mifpent  to  fiiew,  that  the  dq£brine  his  Lordfliip 
hath  advanced  upon  the  foot  of  conynon-law  is  not  fupport^d 
by  any  of  the  authorities  to  which  he  ha;h  ;ippealed. 

I  have  confid^red  the  queftion  touching  words  and  wxjljfsgy 
fiippoTed  to  be  tr^ooable  the  ipore  lfirgely»  Jiot  only  ^^yik 
of  die  diverfity  of  q>ioioQs  upon  it;  ^but  lijcewite  fgr  the  great 
impcMtance  of  the  point,  and  the  extreme  dangqr  of  multiplyiag 
tr&dbns  upon  flight  pccaiions. 

I  cannot  conclude  this  chapter  without  putting  idle  reader  lA 
mind  of  a  fine  paflage,  which  I  borrow  from  ithe  Baron  di 
MmaXefquiiUy  worthy  the  attention  of  dl  pecfons  cQiii;«med  in  Spirit  of  Ltw% 
|i;aniing  penal  laws  or  putting  them  in  execution.  ^  Syllfl%  *  *  *  5* 
^  ikitfa  that  excellent  writbr,  who  confounded  tyranny,  amrchyt 
^  and  liberty,  made  jdie  Garnelian  laws.  He  fisan^d  10  have 
^  cootrived  regulations  merely  with  a  view  to  create  crimi^ 
*<  Thus  dtftinguiflung  an  infinite  number  of  a&ioDS  by  the 
^  oaoie  xtf"  mufder,  be  found  oiurdccecs  in  all  iKuta.  Aodbye 
«  pra£Bce  hut  t$o  much  followed  he  laid  fnares,  ibwed  dionvb 
«  and  opened  precipices^  wbciefoevcr  the  citiaeaa  iet  their 
*«  feet'* 
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CHAP.      II. 

Of  levying  War  and  adhering  to  the  King's 

enemies. 

LORD  Chief- Juftice  HaU^  fpcaking  of  fuch  unlawful 
ailemblles  as  may  amount  to  !l  lev]dng  of  war  within  the 
25  £.  Ill,  taketh  a  difference  between  thofe  infurrefUons  which 
have  carried  the  appearance  of  an  army  formed  under  leaders, 
and  provided  with  military  weapons,  and  with  drums,  colounr 
&c,  and  thofe  other  diforderly  tumultuous  aflemblies  which  have 
been  drawn  together  and  conduced  to  purpofes  manifeiUy  un* 
lawful,  but  without  ^y  of  die  ordinary  ihew  and  apparatus  of 
war  before  mentioned* 

I  do  not  diink  any  great  ftrefs  can  be  laid  on  diat  di(lin£tion. 
It  is  true,  that  in  cafe  of  levjring  war  the  indi£lments  gene- 
lally  charge,  that  die  defendants  were  armed  and  arrayed  in  a 
warlike  manner ;  and,  where  die  cafe  would  admit  of  it,  the 
odier  circumftanccs  of  (words,  guns,  drums,  colours  &c  have 
been  added*  B,ut  I  think  the  merits  of  die  cafe  have  never 
turned  fingly  on  any  of  thefe  circumftances. 

In  the  cafes  of  Damara  and  Purcbafe^  which  are  the  lafl 
printed  cafes  which  have  come  in  judgment  on  the  point  of 
conitru£live  Ipvying  war,  there  was  nothing  given  in  evidence 
of  the  ufual  pageantry  of  war,  no  military  weapons,  no  banners 
or  drums,  nor  any  regular  confultadon  previous  to  thft  rifi^g  ; 
and  yet  the  want  of  thefe  circumftances  weighed  nothing  widi 
the  court,  though  the  prifoners'  counfel  infifted  much  on  that 
matter*  The  number  of  the  infurgents  fupplied  the  want  of 
military  weapons  \  and  they  were  provided.with  axes,  crow& 
and  odier  tools  of  the  like  nature,  proper  for  the  mifchief  thej^ 
intended  to  effeA. 

— — —  Fur9r  arma  nnniftraU 

Sect.  x.  The  true  criterion  therefore  in  all  thefe  cafe^ 
iS|  ^u9  animo  did  the  parties  aflemblc  ?  For  if  the  aflembly 

be 
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be  upon  account  of  fome  private  quarrel,  or  to  take  revenge  on  CHAP.  XL 
particular  peribns,  the  Itatute  of  treafons  hath  already  deter- 
mined that  point  in  favour  of  the  fubjeft.  "  If,  faith  the 
<*  ftatute,  any  man  ride  armed  openly  [fo  the  word  defcovert 
^  ought  to  have  been  rendered],  or  fecretly  with  men  of  arms 
*«  againft  any  other  to  flay  or  to  rob  him,  or  to  take  and  keep 
**  him  till  he  make  fine  for  his  deliverance,  it  is  not  the  mind 
"  oPthe  King  nor  his  council,  that  in  fuch  cafe  it  fhall  be 
«(  judged  treafon  5  but  it  fhall  be  judged  felony  or  trefpafs  ac- 
"  cording  to  the  law  of  the  land  of  old  time  ufed  and  according 
**  as  the  cafe  requircth."  Then  immediately  followeth  ano- 
ther claufe,  which  reacheth  to  the  end  of  the  ftat\ite,  and  pro- 
videtb,  that,  if  in  fuch  cale  pother  like  the  offence  had  then- 
tofore  been  adjudged  treafon,  whereby  tlie  lands  of  the  oiFenders 
had  come  to  the  Crown  as  forfeit,  the  Lords  of  the  fee  ihould 
notwithftanding  have  the  efcheat  of  fuch  lands,  faving  to  the 
Crown  the  year  and  waft. 

I  will  make  a  ihort  obfervation  or  two  on  thefe  claufes. 

ift^  The  firft  claufe  is  evidently  declaratory  of  the  common- 
law  ;  it  (hall  be  adjudged  felony  or  trefpafs  according  to  the 
law  of  the  land  of  old  time  ufed.  The  fecond  hath  a  re- 
trofpeft  to  fome  late  judgments  in  which  the  common-law  had 
not  taken  place  \  and  giveth  a  fpeedy  and  elFedual  remedy  to 
Lords  of  the  Fee  who  had  fufFered  by  thofe  judgments. 

adly.  The  words  of  the  firft  claufe  defcriptive  of  the  offence^ 
"  if  any  man  ride  armed  openly  or  fecretly  with  men  of  armfi>" 
did,  in  the  language  of  thofe  times,  mean  nothing  lefs  than 
the  aiTembling  bodies  of  men,  friends,  tenants  or  dependants^ 
armed  and  arrayed  in  a  warlike  manner  in  order  to  tfkSt  fome 
purpofe  or  other  by  dint  of  numbers  and  fuperior  ftrength( 
and  yet  thefe  affemblies  fo  armed  and  arrayed,  if  di;^wn  together 
for  purpofes  of  a  private  nature,  were  not  deemed  treafonable. 

3dly,  Though  the  ftatute  mentioneth  only  the  cafes  of  af- 
fembling  to  kill,  rob  or  imprifon,  yet  thefe,  put  as  they  are  by 
way  of  example  only,  will  not  exclude  others  which  may  be 
brought  within  the  fame  rule ;  for  Ae  retrofpe£tive  claufe  pro- 
videth,  that  if  in  fucl\  cafe  or  other  like  it  hath  been  ad^ 

O  .    judged. 
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CHAP.  II.      judged.— What  are  the  other  like  cafes  ?  All  cafes  of  the  like 
private  nature  are,  I  apprehend,  within  the  reafon  and  equity 
cf  the  aft.     The  cafe  of  the  Earls  of  Gloucejier  and  Hereford^ 
1  Hale  80, 135,  and  many  other  cafes  cited  by  Hale^  fome  before  the  ftatute 
H.>*  o*  of  treafons,  and  others  after  it, — ^thofe  aflemblies,  though  at- 

tended many  of  them  with  bloodfhed  and  with  the  ordinary  ap- 
paratus of  war,  were  not  holden  to  be  treafonable  aflemblies ; 
for  they  were  not,  in  conftruftion  of  law,  raifed  againft  the 
King  or  his  Royal  Majefty,  but  for  purposes  of  a  private  pcr- 
fonal  nature. 

■  ■  « 

Sea.  2.  Sect.  2.     Upon  the  fame  principle  and  within  the  reafon 

(x  Hale  131,       ^^^  equity  of  the  ftatute,  rifmgs  to  maintain  a  private  claim 
»33»  i49>i6o0    of -right,  or  to  dt&roy  particular  inclofures,  or  to  remove  nu- 

fances,  which  alFeded  or  were  thought  to  zSeA  in  point-  cf 
interefi  the  parties  ajfembled  for  thefe  purpofes^  2L*^  break  pri- 
fons  in  order  to  releafe  particular  perfons  without  any  other 
circumftance  of  aggravation,  have  not  been  holden  to  amount 
to  levying  war  within  the  ftatute. 

And  upon  the  fame  principle  and  within  the  iame  equity 
of  the  ftatute,  I  think  it  was  very  rightly  holden  by  five  of 
I  ITaie»i43        the  judges,  that  a  rifing  of  the  weavers  in  and  about  London 
'^  '  to  deftroy  2QI  engine-looms,  machines  which  enabled  thofe  of 

the  trade  who  made  ufe  of  them  to  undcrfell  thofe  who  had 
them  not,  did  not  amount  to  levying  war  within  the  ftatute  j 
though  great  outrages  were  committed  on  that  occafion,  not 
only  in  London  but  in  the  adjacerircb'UntitS',  and  the  magiftrates 
^nd  peace-officers  were  refifted  and  affronted. 

For  thofe  j  Ridges  confidcrcd  the  whole  afFair  merely  as  a 
private  quarrel  between  men  of  the  fame  trade  about  the  ufe  of 
a  particular  engine^  which  fhofe  concerned  in  the  rijing  thought 
detrimental  to  them.  Five  of  the  judges  indeed  were  of  a  dif- 
ferent  opinion :  but  the  attorney-general  thought  proper  to 
proceed  againft  the  dcfendaiits  as  for  a  riot  only. 


ScCi.  3. 
(x  Hitic  1  jx^ 
132) 


Sect.  3.    But  every  infupe£tion  which  in  judgment  of 
iw  is  intended  againft  the  pi^rfon  of  the  King^  be  it  to  de- 

^         ****  thronq 
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throne  or  imprifon  him,  or  to  oblige  him  to  alter  his  meafures     chap.  Ii. 
of  governm  cnty  or  to  remove  evil  counfellors  from  about  him, 
— 5iefe  rifings  all  amount  to  levying  wAr  within  the  ftatutc, 
whetCer  attended  with  the  pomp  and  circumftances  of  open 
war  or  not :  and  every  confpiracg  to  levy  war  for  dicjg^ur-  ('  Hale  109, 
pofes,  though  not  treafon  within  the  claufe  of  levying  war,  is   i^\^ 
yet  an  overt  aft  within  the  other  claufe  of  compaffing  the  4Sc.  Tri.613, 
King's  death.  T^or  thefe  purpofes  cannot  be  efFefted  by  num- 
bers and  open  force  without  manifeft  danger  to  bis  perfon  *. 

Sect.  4.  Infurreftions  in  order  to  throw  down  all  inclo*  sea.  4. 
fures,  to  alter  the  eftabliihed  law  or  change  religion,  to  in-  /j  jjjjg  ,^j^ 
hance  the  price  of  ^7/ labour  or  to  open  all  prifons, — all  rifings  134, 153-) 
in  order  to  effeS  thefe  irmovations  of  a  public i  and  general 
concern  by  an  armed  force  are,  in  conftruftion  of  law,  high 
treafon,  within  the  claufe  of  levying  war :  for  though  they  are 
not  levelled  at  the  perfon  of  the  King,  they  are  againft  his 
Royal  Majejiy\  and  befides,  they  have  a  dire£):  tendency  to 
diflblve  aU  the  bonds  of  fociety,  and  to  deftroy  all  property  and 
all  government  too,  by  numbers  and  an  armed  force.  Infur- 
Teftions  likewife  for  redreflingwg//'^;?/?/ grievances,  or  for  the 
expulfion  of  foreigners  m  general,  or  indeed  of  any  Angle  na- 
tion living  here  under  the  proteftion  of  the  King,  or  for  the 
reformation  of  real  or  imaginary  evils  of  a  public  nature  and  in 
which  the  infur gents  have  no  Ihec ia I  interefiy^  rifinzs  to  eSeSt 
thefe  ends  by  force  and  numbers  are,  by  conftruftion  of  law, 
within  the  claufe  of  levying  war :  for  they  are  levelled  at  the 
King's  Crown  and  Royal  Dignity. 

Sect.  5.    It  was  adjudged  in  the  16  Charles  I,  a  feafon  of        Sca.  5. 
great  agitation,  that  going  to  Lambeth^houfe  in  a  warlike  man*  1  Hale  141, 
ner  to  furprize  the  arch-biihop,  who  was  a  privy-counfellor,' '5*-  Cro.  Car. 
it  being  with  drums  and  a  multitudct  to  the  number  of  300,  cafe, 
was  treafon. 

This  is  a  very  imperfe£l  account  of  an  infurre&ion  which 
hath  found  a  place  in  the  beft  hiftories  of  that  time.     The 

*  The  fummsry  p.  13.  layeth  down  a  different  rule,  and  iu  doch  3  Inft.  14. 
But  the  law  is  miftoken  in  thefe  books. 
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tumult  happened  on  Monday  the  nth  of  May  1640  about  mid- 
night. On  the  Thurfday  following  the  fpecial  commiffion, 
under  which  the  judges  (at,  was  opened  and  proceeded  upon  ; 
and  Benjiead  a  ring-leader  in  the  tumult  was  convi£led,  and 
within  a  very  few  days  afterwards  executed. 

It  is  not  eafy  from  the  fhort  note  of  the  cafe  given  by  the 
reporters  to  coUeA  the  true  grounds  of  this  refolution:  but 
the  hiftory  of  the  times  will  enable  us  to  form  a  probable  con- 
jecture concerning  them. 

On  the  fifth  of  May  the  I'arliament  was  diflblved  to  the 
geng^al  diiIatisfa6Hon  of  the  nation :  and,  which  greatly  in- 
creafed  the  ill-humour  of  the  people,  the  convocation  wa*',  by  a 
new  commifSont  impowered  to  continue  fittin^notwitli ^land- 
ing; the  diflblution  of  the  Parliament.  And  the  blame  and  ou?tim 
cfboth  thefe  unpopular  meafures  were  laid  upon  the  Arch-hijhop, 

On  Saturday  the  ninth  of  that  month  a  paper  was  pofted  up 
at  the  Exthange  exhorting  the  apprentices  to  rife  and  fack  the 
Arch-biihop's  houfe  upon  the  Monday  following ;  and  accord- 
ingly on  that  very  day  an  attempt  was  made  upon  Lambeth- 
houfe  by  a  rabble  of  fome  thoufands*  with  open  profeifion  and 
protefladon,  that  they  would  tear  the  Jrch^bijhep  in  pieces*  *— .. 

It  were  to  be  wiflied,  that  the  full  import  of  the  libel  pofted 
at  the  Exchange^  m  confequence  of  which  the  attempt  was 
made,  had  been  fet  out ;  and  alfo  that  we  were  informed  what 
was  the  cry  among  the  rabble  at  the  time  of  the  attempt,  more 
than  that  they  would  tear  the  Arch-bifhop  in  pieces.  Thefe 
circupiftances,  could  we  come  at  them,  would  probably  let  us 
into  the  true  rcafon  and  motives  of  the  rifing,  and  confequently 
UUP  the  reafon  and  grounds  of  the  opinion  of  the  judges:  for 
if  it  did  appear  by  the  libel  or  by  the  cry  of  tlic  rabble  at 
Lamheth-houfe^  that  the  attempt  was  made  on  account  of  mea- 
fures the  Kinjr  had  taken  or  was  then  taking  at  the  in/flgaticn^  as 
they  imagined^  of  the  Jrch^bijhop ;  that  the  rabble  had  delibe- 
rately and  upon  a  publick  invitation  attempted,  by  nuTnbers 
and  open  for C4y  to  take  a  fever e  revenge  upon  the  Privy-Coun* 
felhr  for  the  tneafures  the  Sovereign  had  taken  or  was  pur^ 
fuingi  if  this  may  be  fuppofed  to  be  the  cafe,  I  think  the 

fuppofitioji 
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fuppofition  is  not  very  foreign,  the  crounis  and  relfons  of  the      CHAP.  11. 
refolution  woiildj  in  my  oplr*icai  be  fulTicicntly  exphanei,  with- 
out taking  that  little  trifling  circumftance  of  the  drum  into 
the  cafe.     Upon  fuch  a  fuppofition,  the  cafe  came  within  the 
re?.fon  of  Talhofs  cafe  17  R.  II.  cited  by  Hale:  and  I  think  i  Hale 439^  140, 
too  within  the  rules  laid  down  in  the  two  precefding  fe<£tions.        ' 
But  without  the  help  of  fomc  fuch  fuppofition,  I  fee  nothing  in 
the  cafe,  as  ftated  by  the  report>  which  caii  amount  to  high 
tifeafon. 

Sect.  6.    But  a  bare  confpiracy  for  effccSing  a  rifing  for         s«a.  6. 


the  purpoibs  mentioned  m  the  two  preceeding  feftions  and  in 
the  next  is  not  an  overt  acl  of  compalfing  the  King's IJeath* 


Nor  will  it  come  under  any  fpecies  of  treafon  within  the  25 
E.  III.  unlejsjhe  rifms  be  effected :  and  in  that  cafe  the  con-   x  Hale  133. 
fpirators  as' well  as  the  aSors  will  all  be  equally  guilty ;  for  in 
high  treafons  of  all  kinds  all  the  participes  criminis  are  prin- 
cipals. 

It  muft  be  admitted,  that  confpiracies  for  thefe  purpofes  have 
been  adjudged  treafon:  but  thofe  judgments  were  founded  on 
the  temporary  a6^  of  1 3  Ellz.y  which  made  compafSng  to  levy 
war^  declared  by  printing,  writing,  or  advifed  fpeaking,  high 
treafon  during  the  life  of  the  ^een, 

ff 

There  was  ^n  ail  in  the  13  Car.  II.  to  the  (ame  purpofe)  yitX,  10  %o 
on  which  fome  profecutions  were  founded ;  but  thata/£fc  expired 

with  the  death  of  the  King. 

Sect.  7.  The  cafes  oi Damaree  and  Purchafe  for  deftroying  SeA,  7. 
the  meeting-hpufes  of  proteftant  diffenters,  being  the  laft  in 
print  which  have  come  in  judgment  upon  the  doftrine  of  con- 
(truftive  levying  war,  and  having  been  ruled  upon  confideration 
of  former  precedents,  I  will  ftate  them  ibmewhat  largely  froqi 
the  printed  trials. 

The  indictments  charged,  that  the  prifoners  withdrawing  scc  8  St.  Tri 
their  allegiance  &c.  and  confpiring  and  intending  to  difturb  41*  to  285. 
the  peace  and  publick  tranquility  of  the  kingdom,  did  traite- 
rouily  compafe,  imagine,  and  intend  to  levy  and  raife  war, 
rebellion,   and   inforredion  againft   the   Queen   within   the 
kingdom ;  and  that  ia  order  to  complete  and  effeA  thefe 

O  3  their 
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CHAP.  II.      their  traiterous  intentions  and  imaginations,  they  on  the 

day  of  ■  at  ■   with  a  multitude  of  people,  to  the 

number  of  500,  armed  and  arrayed  in  a  warlike  manner  &c, 
*  then  and  there  traiteroufly  aiTembled,  did  traiteroufly  ordain, 

prepare,  and  levy  war  againft  the  Queen,  againft  the  duty  of 
their  allegiance  &c. 

It  appeared  upon  the  trial  of  thefe  men,  which  I  attended  in 
the  ftudents*  gallery  ♦  at  the  Old  Bayley^  that  upon  the  I. 
March  1709,  during  Dr.  SackevenlTs  trial,  the  rabble,  who 
had  attended  -the  doctor  from  Wejlmnjier  to  his  lodgings  in 
the  Temple^  continued  together  a  {hort  fpace  in  the  King's 
Bench  IVqlks^  crying,  among  other  cries  of  the  day,  Down  with 
the  Prejhyierians, 

At  length  it  was  propoied,  by  whom  it  was  not  known,  to 
pull  down  the  mceting-houfes,  and  thereupon  the  <ry  became 
general,  Down  with  the  mceting^houfes  \  and  fome  thoufands 
immediately  moved  towards  a  meeting-houfe  of  Mr.  Surges  t 
Proteftant  diflenting  minifter ;  the  defendant  Damaree^  a  wa« 
terman  in  the  Queen's  fervice  and  in  her  livery  and  badge, 
putting  hlmfelf  at  the  head  of  them,  and  crying,  Come  on^  bojSy 
ni  lead  you^  Down  with  the  mceting-houfei.  They  foon  demo- 
lifhed  Mr.  Burges's  and  burnt  the  pews,  pulpit,  and  other  ma- 
terials in  Lincoln* S'inn-fields,  After  they  had  finiflied  at  that 
place,  they  agreed  to  proceed  to  the  rejl  of  the  nuetlng-houfes  \ 
and  hearing  that  the  guards  were  coming  to  difperfe  them,  they 
agreed,  for  the  greater  difpatch^  to  divide  into  feveral  bodies^ 
end  to  attack  different  houfes  at  the  fame  time  :  and  many  were 
that  night  in  part  demolifhed  and  the  materials  burnt  in  die 
llreet. 

The  prifoner  Damaree  put  himfelf  at  the  head  of  a  party, 
which  drew  off  from  Lincoln* s-inn-f elds  and  dcmolilhed  a 
meeting-houfe  in  Drury^lane^  and  burnt  the  materials  in  the 
iireet  >  ftill  crying  they  would  pull  them  all  down  that  night* 

^  This  little,  circiimftance  is  mentioned  for  the  fake  of  the  fludents  of  the 
inns  of  court ;  who,  coming  properly  hahitcJ  in  ftiulents*  gowns,  have  aright 
to  the  ufe  of  the  micUtle  gallery  on  the  left  hand  of  the  court  during  the  trials. 
The  oAicers  who  make  money  of  the  galleries  havo  fometimes  behaved  with 
rudenefs  towards  the  ftudeq^e ;  but  ilie  court  upoii  compUint  hath  coniUntly 
done  them  juilice. 

While 
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While  the  materials  of  this  Houfe  were  burning}  the  pri-  CHAP, 
foner  Purchafty  who  had  not,  for  aught  appeared^  been  before 
concerned  in  the  outrages  of  that  night,  came  up  to  the  ivc 
very  drunk ;  and,  with  his  drawn  fword  in  his  hand,  encou- 
raged 'the  rabble  in  what  they  were  doing,  and  incited  them 
to  refift  the  guards,  who  were  then  Juft  come  to  the  fire  in 
order  to  difperfe  the  multitude.  He  likewife  aflaulted  the  com- 
manding officer  with  his  drawn  fword,  and  ftruck  feveral  pf 
their  horfes  with  the  fame  weapon ;  and  then  advancing  to- 
wards the  guards  cried  out  to  the  rabble  behind  him.  Come  oHj 
boysy  ril  Ipje  my  life  in  the  caufe^  I  will  fight  the  heft  of  them* 

Upon  the  trial  of  Damaree  the  cafes  referred  to  before  in 
fed.  4  and  5  were  cited  at  the  bar,  and  all  the  judges  prefent 
were  of  opinion,  that  the  prifoner  was  guilty  of  the  high  trea- 
fon  charged  upon  him  in  the  indidlment :  for  here  was  9  jrifiog 
with  an  avowed  intention  to  dcmolifli  all  r^eeting-houfes  in  gene* 
ral\  and  this  intent  they  carried  into  execution  as  far  as  they 
were  able.  If  the  meeting-houfes  of  Proteftant  diflenters  had 
been  ^refted  and  fupported  in  defiance  of  all  law,  2I  rifing 
in  order  to  deftroy  fuch  houfes  in  general  vrovHd  have  fallen 
under  the  rule  laid  down  in  Kelyng  with  regard  to  tljc  demolifli-  Kcl.  70- 
ing  tf// bawdy-houfes.  But  fuice  the  ipeeting-houfes  of  Pro-  (i  Hale  134.) 
teftant  diflenters  are,  by  the  toIeration-a£t,  taken  under  the 
prote&ion  of  the  law,  the  infurre£tton  in  the  prefent  cafe  * 
was  to  be  confidered  as  a  publick  declaration  by  the  rabble 
againft  that  zStj  and  an  attempt  to  render  it  ineiFedlual  by  num-^ 
hers  and  open  force. 

Accordingly  Damaree  was  found  guilty,  and  h^ul  judgment 
t)f  death  as  in  cafes  of  high  treafon* 

But  he  was  pardoned  and  foon  afterwards  reilored  to  his 
badge  and  livery,  which  he  wore  to  the  death  of  the  Queen. 
Her  Majefty's  new  advifers  did  not  choofe  to  have  the  dawn 
of  their  adminiftration  ftained  with  016  blood  of  one  of  Dr. 
SacbevereWs  ahleji  advocates. 

With  regard  to  the  cafe  of  Purchafe^  there  was  fome  diver- 
fity  of  opinion  among  the  judges  prefent  at  his  trial;  be- 
caufe  it  did  not  appear  upon  the  evidence,  that  be  had  ^Jiy 
concern  in  the  original  riling^  of  was  prefent  at  the  pulling 
^own  any  of  the  houfes,  or  any  way  active  in  the  outrag/ss 

O  4  of 
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niies. 


DISCOURSE     I. 

of  that  night;  except  his  behaviour  at  the  bonfire  in  Dnrry* 
hmey  Either  he  came  by  mere  accident,  for  aught  appeared  to 
the  contrary. 

The  jury  therefore  by  the  dire£^ion  of  the  court  found  a  ipe- 
cial  verdict  to  the  cB:c&  akeady  mentioned. 

Upon  this  fpecial  verdiS,  which  in  fubftance  took  in  the 
^hole  tnn&SAon  on  the  firft  of  Marchj  the  judges  unani- 
moufly  refolved,  that  for  the  reafons  mentioned  at  Damare^^ 
trial,  he  and  the  others  concerned  with  him  in  demdilhing  and 
rifling  the  meeting-houfes  were  guilty  of  high  treatbn  in  levy- 
ing war  againft  the  Queen. 

As  to  the  cafe  of  Purchafe^  Chief- Juftice  Trevovy  Juftice 
Powell  and  Baron  Price  were  of  opinion,  that,  upon  the  fa£b 
found,  he  was  not  guilty  of  the  charge  in  the  indiftment.  But 
all  the  reft  of  the  judges  differed  from  them ;  becaufe  the  rab- 
ble was  traiteroufly  affembled,  and  in  the  very  aft  of  levying 
war  when  Purcbafe  joined  them,  and  encouraged  them  to  pro- 
ceed, and  aflaulted  the  guards,  who  were  fent  to  fupprefs  them. 
All  this  being  done  in  defence  and  fupport  of  perfons  engaged 
in  the  very  a6l  of  rebellion  involved  him  in  the  guilt  of  mat 
treafon  in  which  the  others  were  engaged. 

This  man  likewife  was  pardoned.  His  cafe,  in  point  of  law 
and  of  real  guilt  too,  came  far  fbort  di  Damaree\^ 

Sect.  8.  The  joining  with  rebels  in  an  aft  of  rebellion,  or 
with  enemies  in  afts  of  hcftility,  will  make  a  man  a  traitor  \ 
in  the  one  cafe  within  the  claufe  of  levying  war,  in  the  other 
within  that  of  adhering  to  the  King's  enemies.  But  if  this  be 
done  for  fear  of  death,  and  while  the  party  is  under  aftual  force, 
and  he  take  the  firft  opportunity  that  ofFereth  to  make  his 
efcapc  ;  tiiis  fear  and  compulQon  will  excufe  him.  It  is  how- 
ever incumbent  on  the  party  who  maketh  fear  and  compulfion 
his  defence,  to  ihew,  to  the  fatisfaftion  of  the  court  and  jury, 
that  the  compulfion  continued  during  all  the  time  he  ftaid  with 
the  rebels  or  enemies. 

I  will  not  fay,  that  he  is  obliged  to  account  for  every  day, 
week,  or  month.  That  perhaps  woaid  be  impoffihle :  and 
tiierefore  if  an  original  force  be  proved,  and  the  prifoner  can 

ihew, 
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ihew,  that  he  in  earneft  attempted  to  e&ape^and  vns  pre-     CHAP*IL 

vented ;  or  that  he  did  get  off  and  was  forced  back ;  or  that  lio 

was  narrowly  watched,  and  all  pofies  guarded ;  or  from  otlitr 

circumftances,  which  it  is  impoifible  to  fiate  with  pteciiion^ 

but  which,  when  proved,  ought  to  weigh  with  a.  jury,  that  an 

attempt  to  efcape  would  have  been  attended  with  greay  difficulty 

and  danger  j  fo  that  upon  the  wbok  he  may  h  prifumed  t^  have 

eontinued  among  them  again/i  his  willy  though  nvt  cwefiautfy  ««<- 

Jier  an  aSfual  force  or  fear  of  immediate  death  ^^-^lik^h  circuai- 

ftances  and  others  of  the  like  tendency,  pnoved  to  tfae  Ads* 

iaAioa  of  the  court  and  jury,  will  be  iiifficient  to  excufe 

him. 

But  an  apprehcnfion,  though  ever  fo  well  grounded,  of  hav- 
ing houfes  burnt  or  eftates  wafted  or  cattle  deftroyed,  ♦  or  of 
any  od)er  mifchief  of  the  like  kind,  will  not  excufe  in  the  cafe 
of  joining  and  marching  with  rebels  or  enemies, 

Furnifhing  rebels  or  enemies  with  money,  arms,  ammuni- 
tion or  other  neceflaries  will,  priTnafaciey  make  a  tnan  a  trai- 
tor. But  if  enemies  or  rebels  come  with  a  fuperior  forte 
and  exa6t  contributions,  or  live  upon  the  country  at  free 
quarter,  fubmiilion  in  thefe  cafes  is  not  criminal:  ioT  flagrante 
hello  the  jus  belli  taketh  place,  it  is  the  only  law  then  fubfifting ; 
and  fubmiffion  is  a  point  of  the  higheft  p/udence  to  prevent  a 
greater  publick  evih 

And  the  bare  fending  money  or  provlfions  (except  in  the 
cafe  juft  excepted),  or  fending  intelligence  to  rebels  or  enemies, 
which  in  moft  cafes  is  the  moft  efFeAuai  aid  that  can  be  given 
them,  will  make  a  man  a  traitor,  though  the  money  or  intelli- 
gence ihould  happen  to  be  intercepted :  for  the  party  in  fend- 
ing did  all  he  could;  the  treafon  was  complete  on  his  party 
though  it  had  not  the  effe£i  he  intended,  f 

The  cafes  cited  in  the  margin  did  no^  in  truth  .turn  iingly 
upon  the  rule  here  laid  down,  though  I  think  the  rule  may 


•  Thefe  points  were  fo  nilcd  in  the  cafe  of  M'Gi-otutber  and  of  many  oflhe 
Sciitch  prifuners  on  Che  fpecial  comnii0ion  in  Surry,  A^  1746*  V.  the  Re- 
pon,  ^.  13,  14. 

f  So  ruled  by  the  judges  affemblcd  in  January  1707  in  the  cafe  of  fTilGam 
Crtj^-  MSS.  Tracy,  Dodj  Price  and  DtrJor.  ;  and  by  the  court  of  B.  R.  Trw^  31. 
of  the  Kins,  in  Che  cafe  of  Dr.  Utnfty.    (See  Hcnfcy's  cafe  in  1  Jiurr,  642.) 

very 
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CHAP.  II.     very  well  be  fupported.    For  Grg^g  was  indi&ed  for  comfajfing 

the  diotb  of  the  Queen,  and  alfoy^r  adhering  to  her  enemies ; 

and  Henfefs  indictment  was  in  the  fame  form,  and  fo  was 

Sc6L4,6.  hoxA  PreJion\  cited  in  the  laft  chapter;  and  the  writing  and 

fending  the  letters  of  intelligence,  which,  in  the  cafes  of  Gregg 
and  Henjeyj  werejiopped  at  the  peft^officey  was  laid  as  an  overt 
ad  of  both  the  fpecies  of  treafon :  fo  that  admitting  for  argu* 
ment's  &lce,  which  is  by  no  means  admitted,  that  it  was  not 
an  overt  a£l  of  adhering^  fince  the  letters  never  came  to  the 
Cfnemy's  hands  and  confequendy  no  aid  or  comfort  was  adually 
given,  yet  the  bare  writing  and  fending  them  to  the  poft- 
oiEce,  in  order  to  be  delivered  to  die  enemy,  was  undoubtedly 
an  overt  ad  of  the  other  fpecies  of  treafoii.  In  Gregg's  cafe 
the  judges  did  refolve,  that  it  was  an  overt  z&.  of  both  the 
ipecies  of  treafon  charged  on  him ;  and  in  Henfey%  the  court 
adopted  that  opinion  and  cited  it  with  approbation* 

Though  the  cafes  of  thefe  men  were  in  fubftance  the  fame, 
the  charge  againft  them  varied  in  one  particular.  Gregg^s  in- 
didment  chargeth,  that  the  letters  were  fent  from  the  place 
where  the  venue  is  laid  into  psdis  beyond  the  feas  {is  partes 
tranfmarinas)  to  be  delivered  to  the  enemy  *.  Henfey%  with 
much  greater  propriety,  and  agreeably  to  the  truth  of  the  cafe, 
chargeth,  that  the  letters  were  fent,  from  the  place  where  the 
venue  is  laid,  to  be  delivered  in  parts  beyond  the  feas  to  the 
enemy.  As  the  letters  never  went  abroad  this  was  un- 
doubtedly the  iafer  way  of  laying  the  charge. 

■ 

SeA.9.  Sect.  9.     An  aflembly  armed  and  arrayed  in  a  warlike 

Uwf^h  not***'  manner  for  any  treafonable  purpofe  is  bellum  levatum,  though 

prrcujfum.  not  bellum  percujiim.      Lifting   and   marching  are  fufficient 

^^st.  Tru'37.  overt-ads  without  coming  to  a  battle  or  adion.     So  cruifmg 

VAughaD'scaTc  on  the  Kmg's  fubjeds  under  a  French  commiflion,  France 

being  then  at  war  with  us,  was  holden  to  be  adhering  to  the 

The  fame  cafe,  jj^j^g'g  enemies,  though  no  other  ad  of  hoftility  was  laid  or 

proved. 


•  Grtgg  pleaded  guilty  to  his  indi^hnent  and  was  executed.    See  fome  ac< 
count  of  him  in  Hmnc^s  Memoirs  %d  voLf*  497.    ( 10  St.  Tri.  Append.  77. ) 


8e^t, 
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Sect.  10.     Attacking  the  King's  forces  in  oppofition  to  his     ^^^'^^ 
•authority  upon  a  march  or  in  quarters  is  levying  war  againft  Attacking  tha 
the  King.     But  if  upon  a  fuddcn  quarrel,  from  fome  affront  ^"^^l^^^^ 
given  or  taken,  the  neighbourhood  fhould  rife  and  drive  the 
forces  out  of  their  quarters,  that  would  be  a  great  mifdemea- 
nor,  and  if  death  fhould  enfue  it  may  be  felony  in  the  ailailants ; 
but  it  will  not  be  treafon,  becaufe  there  was  no  intention 
againft  the  King's  perfon  or  government. 

Sect,  i  i.*    Holdins:  a  caftle  or  fort  againft  the  Kins  or  his       Scft.  it. 
forctSy  if  aSfual force  be  ufed  in  order  to  keep  pojfejjiony  is  levy-  caftlc^JJ  fort, 
ing  war.     But  a  bare  detainer,  as  fuppofe  by  {hutting  the 
gates  againft  the  king  or  his  forces,  without  any  other  force 
from  within,  Lord  Hale  conceiveth,  will  not'  amount  to  trea^  i  Hale  146, 
fon :  but  if  this  be  done  in  confederacy  with  enemies  or  rebels,  ^^^* 
that  circumftance  will  make  it  treafon ;  in  the  one  cafe  under 
the  claufe  of  adhering  to  the  King's  enemies,  in  the  other  i  Hale  1689 
under  that  of  levying  war.     So  if  a  perfon  having  the  cuftody  '^* 
of  a  caftle  or  fort  deliver  it  up  to  the  rebels  or  enemies,  fy 
treachery  and  in  combination  with  themy  this  is  high  treafon 
within  the  act :  in  the  former  cafe  it  is  levying  war,  in  the 
latter  it  is  adhering  to  the  King's  enemies.     But  mere  cow- 
ardice or  imprudence,  though  it  might  fubjed^  a  commander 
in  fuch  cafe  to  death  by  the  martial  law,  will  not  amount  to 
treafon. 

Sect.  i2.     States  in  a£lual  hoftility  with  us,  though  no       Sea.  is. 
war  be  folemnly  declared,  are  enemies  within  the  meaning  of  ^  ^^*  "?*y  ^ 
the  2L& :   and  therefore  in  an  indifhnent  on  the  claufe  of  ad-  though  n6  war' 
"  hering  to  the  King's  enemies  it  is  fufficient  to  aver,  that  the  ^^^^^'^ 
prince  or  ftate  adhered  to  is  an  enemy^  without  Ihewing  any  164.) 
war  proclaimed ;  and  the  fa£t,  whether  war  or  not,  is  triable 
by  the  jury;  and  publick  notoriety  is  fufEcient  evidence  of  the 
faS.     And  if  the  fubjed  of  a  foreign  prince  in  amity  with  us 
invadeth  the  kingdom  without  commiffion  from  his  Sovereign, 
he  is  an  enemy ;  and  a  fubjed  of  England  adhering  to  him 
is  a  traitor  within  this  claufe  of  the  a6t.    Or  if  an  alien  amy 

adeth 
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'iSKAF-  U«  ^etb  in  anboftile  manner  agaioft  us  under  a  commiilion  from 
Viogijo's  c?fe  ^  prince  or  ftate  at  enmity  with  us,  he  is  an  enemy  within 
SaUc.  (35.  the  s£t  i  and  adhering  to  him  is  trcafon  within  this  ciaufe. 

5  St.  Tri.  60  if  a  fiibicft  of  England  makcth  a<$iual  war  on  the  Kind's 

Vaughan's  cafe      ...  j       •  i_    .  •  •    n     i_ 

awes  engaged  with  him  againit  the  common  enemy,  as  was 

the  cafe  of  the  States-general  in  our  wars  again  A:  France  in 
the  time  of  King  tf^tUtam  and  the  late  Queer.,  this  is  adhering 
to  the  King's  enemies,  thbugb  no  a  A  pf  bo(VHity  is  com- 
mitted againft  the  King  or  his  forces:  for  by  this  the  common 
enemy  is  ftrcngthcned,  and  the  King's  hands  are  weakened. 

Sea.  73.  Sect.  13.     In  profecutions  for  thcfe  treafons,  as  well  as 

An  overt  aa  f^f  ih^t  of  compafling  the  death  of  the  King,  an  overt  aft  of 
charged  and  the  treafon  muft,  as  I  have  already  obferved,  be  charged  in  the 
proveiL  indi£tment  and  proved.     This  rule  is  grounded  on  the  words 

Vaughan*s  cafe!  of  the  ftatute,  which  being  a  declaratory  aft  muft  be  ftridly 
^ik.  654,  s.  c.  purfued.  The  words  to  this  purpofc  are,  **  When  a  man  doth 
See  chap.i.  f.  I.  **  compafs  &c.— ^or  if  a  man  doth  levy  war  againft  our  Lord 

**  the  King  in  his  realm,  or  be  adherent  to  the  King's  enemies 

*'  in  his  realm  giving  to  them  aid  or  comfort  in  the  realm   or 

"  clfcwhcre,  and   thereof  be    [provablementy  1.  e.   upon  fall 

**  proof]  attainted  of  open  deed."     And  therefore  it  will  not  be 

1  Vent,   f  6        fuiHcient  to  alledge  generally,  that  the  defendants  did  levy  war 

and  Vaughan's    or  adhere :  but  in  the  former  cafe  it  muft  be  alledged,  that 

^^'  they  did  aflcmble  with  a  multitude  armed  and  arrayed  in  a 

warlike  manner  and  Icvyed  war ;  and  in  the  latter,  a£h  of  ad- 
herence muft  be  fet  forth. 

But  the  particular  fadls  done  by  the  defendants  or  a  detail 
of  the  evidence  intended  to  be  given  need  not  to  be  fet  forth 

P.  194.  in  either  cafe.     The  common^iaw>  as  1   have  already  (aid 

upon  a  like  occafion,  never  required  this  exa£lnefs ;  and  the 

7  w  III.  c.  t.    ftatute  of  King  William  doth  not  make  it  necellary  to  charge 

partiqvlar  fa6^$,  where  it  was  not  neceflary  before.    This  was 

^retd  by  the  judges  at  a  conference  on  the  cafes  of  Dajnarei 

and  Purchafe  before  cited.     MSS.  Tracy  and  Denton,   And  in 

the  cafes  of  Benfteai,   and  Mejfenger^  and   Vaughan  before 

cited,  and  of  the  perfons  concerned  in  the  rebellions  of  17 15 

smd  1 745)  it  was  not  thought  neceflary. 

C  H  A  'P* 
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CHAP.     III.  CHAf.m. 

Touching  the  Aft  of  the  7  William  III.   c.  3. 
for  regulating  trials  in  Cafes  of  Treafon  artd 
Mifprifion  of  Treafon. 

BISHOP  Bunut  informeth  us,  that  this  aft  paffed  after  Bumct  V<A  IK 
a  long  ftruggle,  contrary  to  the  hopes  and "  tX[ieAation  ***' 
of  the  perfons  thrn  at  the  head  of  afiairs.  "  The  defxgn  Of  it^*' 
he  faith,  ^^  feemed  to  be  to  make  men  as  fafe  in  all  treafon* 
"  able  JDraftices  as  poiSble."  This  is  a  grievous  imputatidti 
on  the  perfons  who  forwarded  the  bill  in  either  Houfe  of  Par- 
liament, and  might  have  been  fpared :  but  I  believe  it  was  the 
language  of  OHUiy,  and  the  opinion  of  fome  of  the  party  with 
ivhich  the  bifliop  ftood  connected. 

Had  the  bill  required  two  witnefTes  to  the  famd  faft  at  the 
feiie  time,  as  his  Lordfliip  faith  it  did,  it  woUld  indeed  have 
rendered  men  very  fecure  in  treafonable  praftices :  but  then 
it  will  be  difficult  .to  reconcile  this  to  what  he  faith  in  a  few  ' 
•  lines  afcerw:irds ;  for  after  fetting  forth  the  fubftance  of  fome 
of  the  principal  claufes,  particularly  that  relating  to  two  wit- 
ncfles  to  the  fame  faft  at  the  fame  time,  he  addeth,  *<  All  thefe 
**  things  were  in  themfehes  juft  and  reajonahU :  and  if  they 
«*  bad  been  moved  by  other  men  arid  at  another'  iime^  tficy 
**  would  have  met  with  little  oppofitionJ* 

The  bill  did  not  come  to  the  royal  affent  during  the  ffcffion 
it  was  brought  into  Parliament :  for  the  claufe  which  requireth 
that  all  the  peers  (hall  be  fummoned  upon  a  trial  of  a  peer 
for  treafon  or  mifprifion  of  treafon,  a  provifion  founded  In 
found  fenfe  and  ftricS  juftice,  was  added  by  the  Lords,  and  the 
bill  with  tliat  amendment  fent  back  to  the  Comax)ns,  who 
diiagreed  to  the  ameisdmcnt ;  and  fo  the  bill  dropped  iot  that 

fellion. 

»  • 

In  a  fubfequent  feffion  the  Commons  fent  up  their  oWn  bill 
again,  and  the  Lords  added  th^ir  claufe,  "  which,"  faith  the 
hiftorian,  "  was  not  eiiily  carrit^dj  for  thofe  who  wi(bed 
^  well  to  the  bill  lookvd  on  this  as  a  device  to  lofe  it,  as  no 

"  4iouht 
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DISCOURSE     I. 

^  doubt  St  was ;  and  Aereforc  they  oppoTed  it :  but,  contrary 
^<  to  the  hopes  of  the  court,  the  Commons  were  fo  dedrous  of 
<<  the  bill,  that  when  it  came  down  to  them  they  agreed  to 
^  the  claufe ;  and  fo  the  bill  paifed  and  had  the  royal  aflent." 

Some  reflexions  might  be  made  upon  the  fpirit  of  fa^on, 
which  pofieiTed  both  (ides,  in  this  competition  of  parties  ;  but 
I  forbear,  and  proceed  to  offer  a  few  obfervations  on  the  feveral 
parts  of  the  W&. 

Sect.  i.  My  Hrft  inquiry  will  be,  what  treafons  are  within 
the  z&y  and  how  the  law  ftandeth  with  regard  to  thofe  which 
are  not.  By  the  general  tenor  of  the  a£l  it  extendeth  to  fuch 
high  treafons  onfy^  '*  whereby  any  corruption  of  blood  may  or 
^  fhall  be  made  to  the  offender  or  his  heirs,  and  to  the  mifpridon 
"  of  fuch  treafons." 

The  iirft  and  fecond  feSions  are  exprefly  confined  to  thofe 
treafons,  and  the  mifprifion  of  them  ;  and  all  the  other  claufeSy 
except  thofe  relating  to  the  trial  of  peers,  and  to  the  rejedion 
of  evidence  of  overt  a£b  not  laid  in  the  indidment,  ufe  words 
of  plain  reference  to  the  treafons  mentioned  in  the  firfl  and 
fecond  fe^Hons ;  and  the  13th  fe£lion  exprefly  exciudcth  the 
treafons  of  counterfeiting  his  Majefty's  coin  *,  the  great  feal, 
privy  feal,  fign  manual  and  privy  ftgnet. 

The  cafe  of  petty  treafon  therefore  ftandedi  upon  the  foot 
it  did  before  d^is  a£t:,  and  fo  do  the  treafons  which  are  exprefly 
fxduded :  and  all  the  treafons  created  by  aiSls  faving  the  cor- 
ruption of  blood  ftand  likewife  on  the  fame  foot. 

The  ftatutcs  laving  the  blood  are,  5  EHz.  c.  i.  /  10,  ir, 
I  a.  concerning  the  papal  fuprcmacy:  5  £//2.  r.  11.  iS  Eliz. 
c.l.  8  y  9  /F.  III.  c.  25.  and  15  iff  16  Geo.  IL  c.  28. 
touching  the  coin.     I  do  not  recolle<a  any  more  of  that  kind. 

Sect.  2*  Having  mentioned  thefe  afts  faving  the  corrup- 
tion of  blood,  I  will  take  notice  of  a  remarkable  difference  in 
Ac  wording  of  them,  though  fomething  foreign  to  the  prefent 
inquiry*     They  all  agree  in  faving  the  blood,  but  the  z£ts 


tm 


(*  See  Gubjgant  cafe  in  Leach  39.) 
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of  Queen  Eli%.  go  farther  and  provide,  That  no  forfeiture  of  CHAP.  III. 
lands  fhall  be  but  during  the  lift  of  the  offender.  Thefc  words 
are  omitted  in  the  %&.  of  King  William  and  in  that  of  his  pre- 
fent  Majefty ;  and  therefore,  widi  regard  to  the  treafons  created 
by  thefe  a£h,  the  lands  of  the  offender  will  be  forfeited  to  the 
Crown,  though  the  blood  of  the  heir  remaineth  uncorrupted. 

In  the  cafe  of  felony,  a  bare  faving  of  the  corruption  of 
blood  preferveth  the  defcent  to  the  heir ;  becaufe  in  that  cafe 
the  Lord  of  the  fee  becometh  intitled  by  way  of  mere  eicheat} 
propter  defeSfumfanguinis\  and  confequendy  while  the  blood 
of  the  heir  remaineth  uncorrupted  there  can  be  no  efcheat. 
But  in  the  cafe  of  high  treafon  the  forfeiture,  fometimes,  but 
improperly,  called  the  Royal  Efcheat^  accrueth  to  the  Crown  (See  iHtleasj. 
of  whomfoever  the  land  is  holden,  ^r^^f^r  deli^um  tenentis : 
and  doubtlefs  the  offence  is  not  purged  by  fuch  (aving  claufe, 
though  the  blood  of  the  heir  is  iaved. 

This  diftindion  was  taken  in  a  caufe  in  the  Exchequer  in 
May  1709,  between  Kirton  (a  truftee  for  Baron  Lovell)  and 
Norton  and  others.  One  Norton  had  a  leafe  to  him  and  his 
heirs  during  three  lives,  and  was  attainted  for  one  of  the  trea- 
fons touching  the  coin  created  by  die  8th  and  9th  of  King 
iniliam.  Baron  Lovell  got  a  grant  from  the  Crown  of  this 
leafe.  It  was  holden  by  fFard  and  Buryy  Price  diflcnting, 
that  this  leafe  was  forfeited  to  the  Crown,  and  decreed  accord- 
ingly: and  in  January  1709  the  decree  was  affirmed  in  Par- 
liament, by  advice  of  all  the  juftices  of  both  benches,  .except 
if jA,  who  wis  abfent,  and  Powell^  who  diflfented.  Trevor  and 
Tracy  held,  that  there  is  no  difference  between  fuch  a  leafe 
.and  an  eftate  of  inheritance ;  for  the  heir  under  fuch  a  leafe 
taketh  by  defcent  5  to  which  Powell  agre^ :  but  mofl  of  die 
judges  confined  themfelves  to  the  cafe  of  a  freehold  leafe ; 
and  would  not  give  any  opinion  with  regard  to  an  eftate  of  in-  MS.  Traey,  and 
heritance.  ^^'  «^ 

■ 

Sect.  3.     A  queftion  may  poffibly  be  made,  Whether  the       s«a.  3. 
benefit  of  diis  a£t  is  to  be  extended  to  all  treafons  working  ^Sl'l^nd^d 
comipdon  of  blood  created  by  fubfequent  a^Sj  wherein  the  ^^  ^  ^^^^^ 

,      ^,     treafons  cof- 
t>enent  rapiingthc 
blooJ? 


2i4  DISCOURSE!. 

CHAP.  m.  benefit  of  the  ad  is  not  fiiired  hf  ipecial  provifoe;  becaufe  the 
3  &4 Aife ^  *'  fegiflarture,  which  is  prefutned  to  do  nothing  in  vain,  hadi  in 
CX4.  torn  inftances  made  exprefs  provifion  for  that  puqpofe.    I 

ihould  not  haye  mentioned  this  as  a  matter  of  doubt^  if  Lord  * 
HmU  had  not  in  a  fimilar  cafe,  I  mean  touching  the  extent  of 
the  fbtutes  of  E.  VI,  entertained  a  doubt  grounded  on  the 
£une  prefumption.  For  mj  part,  I  think  the  benefit  of  the 
a£l  ought  to  be  extended  to  profecutlons  for  all  manner  of  high 
treafons,  working  corruption  ofbJooi  and  not  wltliin  the  excep- 
tions, though  created  by  a£ls  fubfequent  to  it.  The  words  of 
die  zSt  take  in  every  pofEble  cafe,  "  Jll  and  every  perfon  and 
^  perfons  that  fhall  be  accufed  and  indicted  for  high  treafon ;" 
and  the  principles  and  views  upon  which  the  legiflature  pro« 
ceeded,  as  they  are  fet  forth  in  the  preamble,  will  govern  every 
future  cafe  under  the  like  circumdances  ^  and  the  known  rules 
of  confoufHon  oblige  us  to  confirue  an  act  fo  beneficial,  as 
liberally  as  may  be ;  that  is,  to  extend  it  as  far  as  the  letter, 
and  eipeciaily  the  vifible  fcope  and  intention  of  it  will  war- 
rant us. 

Arguments  founded  on  a  general  prcfumption  of  the  wifdom 
and  circum(pe<Elion  of  the  legiflature  always  will  and  ought  to 
have  their  weight  It  hath  been  faid,  and  many  times  with 
great  propriety,  that  the  making  fpecial  provifion  in  certain 
cafes  by  ftatute  implieth,  that  the  law  had  not  before  provided 
for  thofe  cafes;  for  the  Parliament  doth  nothing  in  "uain.  This 
is  a  good  gener^  rule,  but  it  is  very  well  known  not  to  be  uni- 
rerially  true.  But  admitting  it  to  be  fo,  yet  many  valuable  pur- 
pofe^s,  which  wifdom  and  a  juft  concern  for  the  publick  welfare 
will  fuggeft,  may  be  anfwered  by  an  exprcfs  provifion,  not  in 
itfelf  of  abfolute  indifpenfible  neceffity :  fometimes  for  remov- 
ing doubts  where  different  opinions  have  been  entertained  j 
and  at  other  times  out  of  abundant  caution  for  obviating  doubts 
which  poiEbly  may  arife.  The  inftances  of  both  kinds  are 
numerons  and  need  not  to  be  mentioned  in  this  place.  One  I 
will  mention,  becaufe  it  cometh  very  near  to  the  prefent  cafe, 
and  naturally  falleth  into  a  difcourfe  concerning  trials  in  cafe  of 
high  treaibn. 


♦  See  I  IlaU  297>  3*4-    ?  ^*'^*  *^7i  a88.    The  learned  author  fpcakcth 
with  great  uacertaiiiij  upon  the  ^ueAion. 

$  The 
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't'he  privilege  of  Pcer^e  in  thefe  cafes  is  a  right  aS  uni- '  CHAP.  III. 
Verfally  known,  and  as  well  eftablifhed,  as  any  right  can  poflibl]^ 
be.    It  is  a  conftitutional  right  recognized  by  magna  charta  : 
and  yet  we  find  fpecial  favings  of  the  right  of  Peerage  in  many 
of  the  a6b  of  Parliament  creating  new  treafons  about  the  time 
•  of  the  reformation,  and  down  to  the  reign  of  James  the  firft; 
though  many  of  thofe  a£b  had  before  declared,  that  the  offenders 
being  convided,  according  to  due  courfe  ofUnv^  {hall  fulFer  and  ' 
forfeit  &c ;  which  rendered  an  exprefs  proviiion  faving  the  . 
rights  of  Peerage  quite  needlefs* 

Thefe  favings  might  poiEbly  be  inferted  out  of  abundant  stanf.  Pi.  Cor» 
caution,  left  it  fliould  be  argued,  (there  were,  I  doubt,  in  ^*  3*  «•  *• 
thofe  days  tools  of  power  capable  of  arguing,)  that  the  privi- 
lege, being  founded  on  immemorial  ufage,  could  not  take 
place  with  regard  to  treafons  created  within  time  of  memory. 
They  might,  I  fay^  pofSbly  be  inferted  to  obviate  that  doubt : 
and  with  better  colour  of  law  and  reafon,  they  might  be  in- 
ferted in  the  Statutes  for  the  trial  of  treafons  committed  in 
foreign  parts  or  on  the  high  feas ;  in  order  to  take  the  cafe  of 
Peers  out  of  the  general  words,  by  which  new  jurifdi£Hon$^ 
unknown  to  the  law,  with  power  to  hear  and  determine  fuch 
«>iFenc^s,  were  created.     But  even  in  thefe  cafes  the  laving 
was,  in  my  opinion,,  quite  unneceflary,  unlefs  by  way   of 
abundant  caution,  though  I  confefs  Stanford  in  the  pafTage  laft 
referred  to  in  the  margin  thinketh  otherwife;  for  conftitu- 
tional fundamental  rights  will  not  be  abrogated  by  general 
words  in  ftatutes  made  for  fpecial  purpofes. 

It  is  plain,  that  the  legiflature  in  fucceeding  time^  thought 
the  faving  claiife  unneceflary  in  any  cjife  whatfoever ;  for  it 

is  not  inferted  in  one  a<Sl  now  in  force  ct-eating  a  n6w  treafon,  9W.  til.  c.  t. 

iince  the  revolution*,  though  In  fome  of  them  provifion  is  c.V  j&a  a.  * 

made  fdr  the  trial  of  fuch  treafons  in  any  county  within  the  ^^m*  17O.  !!• 

kingdom^  if  perpetrated  in  foreign  parts;  and  in  the  claufe  in-  '  ^ 

ferted  in  the  ^th  of  Queen  Anne  for  the  trial  of  foreign  trea-  7  A.c.  ax.  £.5. 


i^ik 


•  The  temporary  adls  againft  mutiny  and  dfffenion  made  in  Qnecn  j1nm*9 
time  have  claafes  faying  the  rights  of  peerage  with  regard  to  the  ofFcnc^ 
made  treafon  or  felony  by  thofe  adls  j  and  alfo  for  giving  ihe  benefit  of  the 
7th  of  Kiag  IVilUam  to  all  perfoos  tipon  trials  for  fuch  trenfoosi 
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CHAP.  in.     (ons  and  treafens  committed  on  the  b?gh  feas  in  the  court  of 

jufticiary  in  Scotland  or  by  fpecial  commiffion,  in  conformity 

28  H.  VIII.       to  the  ftatutes  of  H.  VIII.  made  for  that  purpofc,  there  is 

3*5  ft.  Vllf.        ^^  laving  of  the  right  of  Peerage :  but  had  the  faving  been 

^•2-  judged  abfolutely  necefiary  it  would   have  been  inferted  in 

every  2&  creating  a  new  tr^on,  and  above  all  in  that  I  lail 
mentioned ;  and  likewife  in  every  zSt  creating  a  new  felony ; 
far  new  felonies  and  new  treafons  ftand  in  this  reiped  upon  the 
fiunefbot. 

By  parity  of  rcafon  I  conplude,  that  if  the  legiflature  had 
thought  it  of  ahfolute  necejjity  to  fave  to  the  fubjed  by  fpecial 
provifee  the  benefit  of  the  ad  now  under  confideration^  fuch 
provifoe  would  have  been  inferted  in  every  ftatute  creating  new 
treaibns  fince  that  tinle:  but  the  adls  of  the  9  IV,  and 
3  &  4  Anne  before  referred  to  are  the  only  a<£b  now  in  force 
wherein  I  find  it  to  have  been  done. 

Sc«.4.  Sect.  4.    ''IVhen  I  fay  that  the  ftatute  extendeth  to  fuch 

treafons  on  the    '^'S^  tTcafons  only  which  work  a  corruption  of  blood,  I  would 
lui^h  lieas.  be  underftood  to  mean  fuch  treafons  where  the  corruption  of 

Mood  ii  not  favtd  by  Jiatuit :  for  if  high  trcftfon  ordinarily 

working  corruption  of  blood,  (as  all  high  trcafon  doth  where 

the  blood  is  not  (aved  by  fpecial  provifoe,)  if  fuch  treafon  be 

committed  on  the  high  feas,  the  defendant  in  a  proceeding  di- 

28  H.  VIII.       reded  by  the  ftatute  of  H.  VIII.  will  be  intitled  to  the  full 

^'  '^*  benefit  of  this  ad,  notwithftanding  it  hath  been  doubted,  I 

Salk.  85.  iHale  think  without  juft  grounds,  whether  a  corruption  of  blood  is 

354»  355-  wrought  ixk  that  proceeding. 

Sea.  $.  Sect.  5.  Before  I  conclude  this  inquiry  touching  the  ex- 

Ousht  it  to  be     jgjjj  ^f  ^^  ftatute,  I  will  juft  mcntioa  the  ofFences  of  import- 

exicnued  to  ,  '  j  ^  * 

ofTences  con-  ing  money  counterfeit  to  the  fimilitude  of  Englijh  coin,  coim- 

wirichanTnot  terfciting  foreign  coin  legitimated  by  proclamation,  and  of 

iivitbin  the  ex-  importing  fuch  coin.     Thefe  treafons  work  a  corruption  of 

ce,nion  in  the  y^.  ^^  ^  ^^^^^  ^^  brought  within  the  general  purview  of 

the  ad  $  and  do  not  come  within  the  letttr  of  the  exception^ 
which,  in  the  cafe  of  coin,  mentions  only  the  offence  oicoun-^ 
ttrfehing  his  Majefty's  coin.    Whether  this  beneficial  law 

ihaU 
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ihall  be  extended  to  thefe  treafons,  or  whether  by  the  rule  of  CHAP.  111. 
congruity  they  (hall  ftand  upon  the  fame  foot  with  the  offence 
of  counterfeiting  the  coin  of  the  kingdom,  as  in  fome  cafes  all 
tredfons  concerning  the  coin  do, — ^thefe  queftions  will  be  very 
fit  to  be  confidered  whenever  the  cafes  fhall  happen,  which 
probably  will  not  be  very  foon. 

For  profecutions  for  the  firft  of  thefe  offences  have  been 
very  rare :  and  for  the  others  there  can  be  none,  $is  things 
ftand  at  prefent,  till  the  Crown  fliall  be  advifed  to  legitimate 
fome  fpecies  of  foreign  coin.  I  know  of  none  now  curreitt 
among  us  that  is  legitimated,  and  moft  probably  none  will 
be ;  for  if  the  offences  of  counterfeiting  and  diminifbing  fo- 
reign coin  and  of  importing  fuch  counterfeit  and  diminifhed 
coin,  which  are  great  evils,  and  daily  growing,  were  made 
more  penal  than  they  are  at  prefent,  I  know  of  no  good  end 
that  could  be  anfwered  by  legitimating  any  fpecies  of  it;  on 
*  the  other  hand,  I  forefee  great  inconveniences  which  would 
attend  it. 

As  to  the  treafons  which  are  not  within  the  ad,  I  (hall  be  Ti^tfons  no^ 
very  fhort  in  this  place.    Petty  treafon  is  intitled  to  the  benefit  '^"'^'*  ^  *^ 
of  the  z&s  of  the  ift  and  5th  of  E.  VI.  as  far  as  concerns  the 
point  of  evidence ;  and  by  i  &  2  Pb,  and  M,  it  is  intitled  to  c  to, 
a  trial  according  to  the  due  courfe  and  order  of  common-law. 
The  treafon  created  by  the  5th  of  Eliz*  already  mentioned 
ftandeth  in  both  thefe  refpecfts  upon  the  iame  foot.  c  i. 

The  other  treafons  not  comprehended  in  the  general  words 
or  excepted,  relating  to  the  coin  and  the  feals  &c,  are  likewife 
intitled  to  a  trial  according  to  the  due  courfe  and  order  of 
the  common-law,  and  to  all  the  advantages  incident  to  that 
method  of  trial,  which  will  be  hereafter  more  particularly  men* 
tloned. 

I  now  proceed  to  the  other  parts  of  the  ad. 

•  I  fhall  not  confider  the  feveral  claufes  in  the  order  they 
ftand,  but,  as  far  as  I  can,  I  will  range  them  under  the  fol- 
lowing heads ;  what  privileges  the  prifoner  is  intitled  to,  and 
what  is  incumbent  on  him,  previous  to  th^  trial,  and  what 
during  the  trial.  The  claufes  ^wluch  do  not  fall  under  theie 
jieads  will  be  laft  confidered*. 

P  2  SiCT, 
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Se6t  6. 
Copy  of  the  in- 
dictment. 


Counfel  to  be 
affifned. 


Panel  of  the 
jurors. 


7  An.  c.  £!• 


4  St.  Tri.  41 1 
10414. 
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Sect.  6.  The  prifoner  is  to  have  a  copy  of  the  whole  ii> 
didhnent,  but  not  of  the  witnelTes'  names,  five  days  at  leaft 
before  the  trial,  in  order  to  enable  him  to  advife  with  counfel 
thereupon,  to  plead  and  make  his  defence;  his  attorney,  or 
agent,  or  any  perfon  on  his  behalf  requiring  the  Dune,  and 
paying  reafonable  fees  for  the  writing  thereof,  not  exceeding 
5  J.  for  the  copy  of  any  one  indictment,     (Seil.  i.) 

And  if  he  defircth  counfel,  the  court  where  he  is  to  be  tried, 
or  any  judge  thereof,  Ihall  immediately  upon  requeft  afiign 
him  fuch  and  fo  many  counfel,  not  exceeding  two,  as  he  (hall 
defire :  and  fuch  counfel  (hall  have  free  accefs  to  him  at  all 
feafonable  hours.     (Ibid,) 

He  (hall  likewife  have  a  copy  of  the  panel  of  the  jurors,  who 
are  to  try  him,  duly  returned  by  the  fherifF,  and  delivered  to 
him  two  days  at  leaft  before  his  trial :  and  he  (hall  have  the 
like  procefs  to  compel  his  witneffes  to  appear  for  him  at  the 
trial,  as  is  ufually  granted  to  compel  witnefies  to  appear  againft 
prifoners  in  the  like  cafe.     (SeSi  7.) 

The  7th  of  the  late  Queen,  whenever  it  fliall  fully  take 
efFecSt,  will  make  fome  material  alterations  in  the  law  touching 
copies  of  the  indiftment  and  panel ;  and  therefore  before  I 
conclude  fome  notice  fhall  be  taken  of  it. 

At  common-law  no  prifoner  in  capital  cafes  was  intitled  to 
a  copy  of  the  indidhnent  or  panel,  or  of  any  of  the  proceedings 
againft  him.  Many  perfons,  it  is  true,  have  upon  their  ar- 
raignment infiftcd  on  a  copy  of  the  whole  indictment,  but  it 
hath  been  conftantly  denied.  It  was  denied  in  the  cafe  of 
Lord  Prejion  and  the  two  other  gentlemen  indidled  with  him, 
by  the  unanimous  opinion  of  the  judges  prefent,  who  declared 
that  it  never  had  been  granted,  though  frequently  demanded. 
And  Lord  Pre/ion  having  faid  that  it  was  granted  to  Lord  Rujfel^ 
Holt  told  him  that  he  and  fome  others  of  the  judges  prefent, 
1^0  were  of  counfel  for  that  Lord,  did  not  advife  him  to  de* 
mandit;  <^  For,  faith  he,  we  knew  he  could  not  have  it  by 
« law."  Lord  Pxejion^  not  fatisfied  with  this  anfwer,  prayed 
that  counfel  might  be  affigned  him  to  argue  that  point ;  which 

the 
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the  court  unanimoufly  refufed,  it  being,  they  faid,  a  point  that     CHAP.UL 
would  not  bear  a  debate. 

The  ftatute  of  the  46  E,  III,  which  had  been  formerly 
infifted  upoa  by  prifoners  in  the-  like  cafe,  was  much  prefled 
in  this.  It  is  not  in  print  among  the  Statutes,  but  an  attefted 
copy  from  the  roll  was  read  at  the  prifoner's  rcqueft,  and  is 
printed  in  the  trial.  It  plainly  relatcth  to  fuch  records  in  which 
the  fubjeft  may  be  interefted,  as  matters  of  evidence  upon  quef" 
tions  of  private  right :  and  it  enafteth,  ^'  That  aH  perfons 
«  Ihall  for  the  future  have  free  accefs  to  them,  and  may  have 
**  exemplifications  of  them  whether  they  make  for  or  againft  the 
"  King."     This  was  the  opinion  of  the  whole  court. 

In  the  cafe  of  Charnock^  Kingy  and  Keysy  whofe  trials  came  Ibid.  551,  551. 
on  after  the  pafling  tliis  aft  and  about  a  fortnight  before  it  took 
place,  they  were  denied  a  copy  of  their  indiftment ;  though 
they  argued  with  a  great  deal  of  plaufibility,  that  they  were 
within  the  reafon  and  equity  of  the  aft  at  that  time,  as  much 
as  they  would  have  been  if  their  trials  had  been  brought  on  si 
fortnight  later. 

In  thefe  cafes,  and  in  the  cafe  of  the  aflaffines,  whofe  trials 
came  on  before  the  commencement  of  the  aft,  the  prifoners, 
as  foon  as  they  had  pleaded,  had  copies  of  the  panels  delivered 
to  them  i  and  their  trials  were  poftponed,  that  they  might  be 
better  enabled  to  conduft  themfelves  with  regard  to  their  chal- 
lenges. But  this  the  court  declared  to  be  matter  of  favour, 
and  not  of  right:  and  counfel  and  folicitors  were  permitted  to 
attend  them  in  prifon  previous  to  their  trials.  This  likewife 
was  an  indulgence,  which  they  could  not  claim  ofy/rif?  right, 
and  which  in  bad  times  hath  been  generally  denied. 

It  will  not,  I  hope,  be  thought  fuperiluous  to  have  jfhortly 
ftated  how  thefe  matters  ftood  at  common-law  j  fmce  all  high 
•  treafons  not  within  the  aft,  and  all  felonies,  in  which  I  include 
petit  treafon,  ftand  in  thefe  refpcfts  upon  the  foot  of  common- 
law. 

Though  the  aft  mentioneth  only  the  copy  of  the  indift-  Copy  of  tho 
nicnt,  yet  the  prifoner  ought  to  have  a  copy  of  the  caption  ^^l^^^^^^^ 
delivered  to  him  with  the  indiftment;  for  this  in  many  cafes  4  st.  Tri.  656, 
is  as  neceffary  to  enable  him  to  conduft  himfelf  in  pleading,  734- 
;as  the  other.    This  is  now  the  conftant  pradiice. 

P  3  But 
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But  if  die  priibner  (deadeth  without  a  copy  of  the  caftimp 
as  fome  of  the  aflaffines  did,  he  is  too  late  to  make  that  ob« 
jedlon,  or  indeed  any  other  obje^on  that  turneth  upon  a 
defe£l  in  the  copy ;  for  by  pleading  he  admitteth,  that  he  hath 
had  a  QO^yfufficientfir  the  purpofes  intended  by  the  aH. 

By  die  letter  of  the  t&.  the  copy  is  to  be  delivered  five  days 
before  the  trial.  But  upon  die  true  conftru£tion  of*  it,  the 
copy  after  the  bill  is  found,  for  till  then  it  is  no  indidment, 
pught  to  be  ^delivered  five  days  before  the  day  of  arraigmnenty 
for  that  is  the  prifoner's  time  for  pleading :  and  the  five  days 
muft  be  exclufive  of  the  day  of  delivery  and  the  day  of  ar** 
raugnment*.  So  with  regiard  to  the  copy  of  the  panel,  die 
two  days  muft  be  exclufive  of  the  day  of  delivery  and  the  day  of 
trial.  Thefe  points  have  been  long  fettled,  and  are  now  mat- 
ters of  conftant  practice. 

Though  the  words  of  the  ilatute  are,  that  the  prifoner  (baQ 
have  a  copy  of  the  panel  duly  returned  by  the  Jheriffy  yet  if  the 
copy  Ihould  happen  to  be  delivered  before  the  return  of  the 
precept,  which  upon  a  bare  commiifion  of  oyer  and  terminer 
is  commonly  made  returnable  on  the  day  intended  for  the  trial, 
it  will  be  fuiHcient;  for  it  fatisfieth  the  words  of  the  ftatute 
and  anfwereth  all  the  ends  of  it. 

The  little  traft  intidcd,  «  The  Method  of  Trial  of  Com- 
**  moners  in  Cafes  of  High  Trcafon,"  publiihed  in  the  year 
1709  by  order  of  the  Houfc  of  Lords,  diredleth,  that  the  ad- 
ditions of  dwelling-places  and  profeilions  of  the  jurors  be  in- 
ierted  in  the  copy  of  the  panel ;  but  the  a&  doth  not  require 
that  exa^eis,  and  the  practice  is  otherwife. 

If  the  prifoner  would  avail  himfelf  of  any  defeat  in  the  indi£U 
ment  by  mifwridng,  mifpelling,  falfe  or  improper  Latin,  he 
muft  take  his  exceptions,  before  evidence  given^  in  open  court : 
thefe  are  the  words  of  the  a£t.    (Se^*^.) 


P.  t,  s. 


*  Upon  the  coromiiBons  which  iat  in  Surry  and  in  the  north  for  the  trial  of  the 
rebels  in  the  year  1746,  the  five  days,  as  I  have  already  faiJ,  were  likcwife 
ezdufive  of  an  intervening  Swul9y,ibM.  not  keisg  thought  a  proper  day  for  the 
prifoner  s  adviiing  with  his  counfel  or  preparing  for  his  defence.  It  was  fu  or« 
dered  upon  a  like  commifiion  in  the  north  iu  the  year  1716  for  greater  caution 
and  to  obviate  all  objedtions.    But  the  ftatute  dotli  not  require  Ic. 

But 
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Bvt  diough  the  ad  is  thus  worded^  the  conftruftion  of  k     cAap.  nu 
hath  been,  that  exceptions  grounded  on  thofe  miftakes  muft 
be  taken  biffirt  plea  pleaded:  and  in  the  cafes  of  Captain  1^  chl—j^ 
Faugban  already  cited,  and  of  one  Sullivan  at  the  Old  BaUey  and  Dencoo. 
O&ober  1715,  and  of  Mr.  Layer^  the  court  refufed  to  hear  ^S"  J*?* 
luch  exceptions  after  plea.     It  is  true,  that  in  €ranifur^%  cafe 
the  court  did  permit  his  counfel  to  take  thofe  exceptions  srfter 
pka,  and  in  Roakw9^%  after  the  jury  was  fwom :  but  it  ought 
to  be  remembered,  that  diefe  were  indulgences  to  the  prifixievt 
upon  a  new  a&,  and  before  the  prance  was  fettled  to  the  coiv- 
trary,  as  it  now  is. 

I  com^  now  to  the  privileges  die  prifoner  is  intitled  to  dur- 
ing the  time  of  his  trial. 

Sject*  ^•  He  is  to  have  the  affiftance  of  his  counfel  through-       Sea.  7. 
put  bis  trial,  to  examine  his  witneffes,  who  are  to  be  upon  t^ia^hl whoU 
oath  *,  and  to  conduct  his  whole  defence  as  well  in  point  gf  defence. 
fa6t  as  upon  queftions  of  law.     (Se^*  i.) 

At  common- law  no  counfel  was  allowed  upon  the  iflue  di 
guilty  or  not  guilty  in  any  capital  cafe  whatfoever,  except 
upon  queftions  of  law ;  and  then  only  in  doubtful,  not  in  plain 
cafes.  I  am  far  from  difputing  the  propriety  of  this  rule  wlule 
it  is  confined  to  felony  and  the  lower  clafe  of  treafons  concern- 
ing the  coin  and  the  feals.  I  know  many  tilings  have  been 
thrown  out  upon  this  fubjeft,  and  inconveniences,  fome  real, 
fome  imaginary,  have  bceii  fuggefted  by  popular  writers,  who 
feem  to  have  attended  fingly  to  thofe  on  one  fide  of  the  quef- 
tion :  but  it  is  impofTible  in  a  ftate  of  imperfeftion  to  keep 
clear  of  all  inconveniences,  though  wifdom  will  always  dired 
us  to  the  courfe  which  is  fubjecSl  to  the  fewcft  and  die  Icaft ; 
and  this  is  the  utmoft  that  human  wifdom  can  do. 

In  ftate-profecutions,  v/hich  are  the  objeSs  of  this  aft, 
and  are  carried  on  by  the  weight  of  the  Crown  and  too  often 
in  the  fpirit  of  party,  and  are  generally  conduced  by  gende- 
men  of  high  rank  at  the  bar,  it  is  extremely  reafonabie  to  allow 
the  prifoner  die  affiftance  of  counfel,  to  die  fuii  extent  of  th« 
•aft.  But  this  the  common-law  did  not  allow.  Accordingly 
it  was  refufed  to  every  perfon  concerned  in  die  aflaffination- 
■  ■ 

*  Jf.  B.  By  I  An,  e,  9.  the  wicneiSK  for  th«  prifoner  are  to  be  upon  oath 
in  «tf  fofn  of  t}  tiffm  tr/ohnj^ 

P  4  plot. 
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CHAP.  in.     plot,  whofc  trials  came  on  after  this  a£f  had  paffid  the  reyat 

ajfent^  but  before  the  commencement  of  it:  and  in  Sir  fVUKam 

49t.TrL6iS,      Pariim's  Cdft^  die  very  day  before  the  aft  took  place,  Hoft 

^'9-  (kid  upon  the  occadon,  <*  ff^e  muji  conform  to  the  hw  as  it  is 

<«  at  prefenty  not  to  what  it  will  be  to-morrow  ;  ff^e  are  upcn  out 
**  oaths  fo  to  ao.*^  Counfel,  as  to  matters  of  faft,  was  likewife 
dented  to  Lord  Winton^  and  to  Lord  Lovat^  being  in  the  cafe 
of  an  impeachment,  which  is  excepted*  out  of  the  aft.  But 
all  the  prifoners  I  have  mentioned  had,  Arough  the  benignity 
of  the  times,  counfel  to  attend  them  in  prifon  previous  to  their 
trials. 

Upon  the  trial  of  iflues  which  do  not  turn  upon  the  queftion 

of  guilty  or  not  guilty,  but  upon  collateral  fafts,  prifoners  un-* 

der  a  capital  charge,  whether  for  treafon  or  felony,  always 

were  intttled  to  the  full  afli (lance  of  counf2l.     Humphry  Staf 

fordm  the  ift  of  Hen.  VII,  had  counfel  on  his  plea  of  fanc- 

Stra.8»4«  tuary.     Roger  Johnfin^  whofe  cafe  is  before  reported,  had 

^*  ^'  counfel  on  the  error  in  faft  affigned  by  him  for  reverfing  his 

outlawry,  though  in  a  cafe  concerning  the  coin ;  and  fo  had 

John  Harvey^  and  every  prifoner  in  the  like  cafe  with  him^ 

See  the  Report,  upon  the  iiTue  taken  upon   the  feveral  matters  all^dged  in  the 

^^*  fuggeftion  filed  on  the  part  of  the  Crown)  puriUant  to  the  aft 

19  G.  II.  c.  34.  of  ^c  '9*  <>f  *«  King, 

Sea.  I.  Sect.  8.     I  come  now  to  the  head  of  evidence,  which 

Sv^dence^  divideth  itfelf  into  two  branches  j  •  ^it^^  number  of  witnejfet 

doth  the  a£f  require^  and  what  matters  may  be  given  in  evi^ 
dence ;  and  Aough  1  h^ve  poftponed  the  coniideration  of  this 
part  of  the  aft  to  this  place,  yet  whatever  will  be  faid  with 
regard  to  the  evidence  at  the  trial  muft  be  applied  to  the  evi- 
dence which  (h^  be  given  on  the  indi£imen(n 

1  E.  VI.  c.  11.  I  know  ^  difference  hath  been  taken  in  the  cqmftruftion  of 
3t5E.VLc.ij.  theftatutcs  of  £.  VI,  and  of  P/?.  and  ^<7.  between  the  indiftment 
Ib'm.  c.^o.  *      ^4  ^^  ^^^^  '■  ^^(  ^^^  diftinftion  is  entirely  without  foundation 

even  upon  the  foot  pf  thofe;  ftatutes.     But  the  prefent  aft 


-,  •By  the  ioih  of  his  prefent  Majelly  counfel  is  aUowed  in  the  cafe  of  an  ivc^ 

*^  ^  peachment ;  and  with  great  reafon,  Ance  the  defeuUaiiL  is  ftroggling  us\der  th|^ 

Vliolc  weight  pf  the  Cpmmons  of  Grua  Britain^ 
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hath  not  left  room  for  diat  difttnftion.     It  enaSeth)  •*  That     cHAP.  HI. 

«^  no  perfon  (hall  be  indi^ed^  tried,  or  attainted  of  high  treafon, 

<<  whereby  any  corruption  of  blood  may  be  made  to  the  ofl^n- 

^  der  or  his  heirs  or  of  mifprifion  of  fuch  treafon,  but  upon 

^  the  oaths  of  two  lawful  witnefles ;  either  both  to  the  fame 

<*  overt  aift,  or  one  of  them  to  one  and  the  other  of  them  to 

**  another  overt  aft  of  the  fame  treafcn ;  unlefs  he  fhall  wil- 

**  lingly  without  violence  in  ^en  court  confefs  the  fame,  or 

^  fhaD  ftand  mute,  or  refufe  to  plead,  or  in  cafes  of  high  trea- 

**  fon  fliall  peremptorily  challenge  above  the  number  of  35  of 

<«  the  jury/'     (Seif.  2.) 

*♦  Provided  that  any  perfon,  being  indidled  as  aforcfaid  for 
**  any  of  the  faid  (reafons  or  mifprifions,  may  be  outlawed  and 
*'  thereby  att.tintcd :  and  in  cafes  of  the  high  treafons  afore- 
**  faid,  where  by  the  law,  after  fuch  outlawry,  the  party  out-r 
"  lawed  may  come  in  and  be  tried,  he  fhall  upon  fuch  trial  have 
♦<  the  benefit  of  this  aft,"     (Se^.  3.J 

And  it  farther  enafleth  and  declareth,  "  That  if  two  or 
*'  more  diftinft  treafons  of  divers  heads  or  kinds  (hall  be  al- 
"  ledged  in  one  bill  of  indiftment,  one  witnefs  to  one  of  the 
<*  faid  treafons  and  another  witnefs  to  another  of  die  faid  trea- 
**  fons  fliall  not  be  deemed  two  witnefles  to  the  fame  treafon 
**  within  the  meaning  of  the  aft."     (Se£f.  4  J 

It  hath  been  generally  agreed,  and,  I  think,  upon  juft  grounds, 
(though  Lord  Coke  hath  advanced  a  contrary  doftrine,)  that  at  3  ln(t  16. 
common-law  one  witnefs  was  fufficient  in  the  cafe  of  treafon  as 
well  as  it\  every  other  capital  cafe.  The  only  difficulty  hath 
been  upon  the  conftruftion  of  the  ftatute  of  Pb.  and  Ma^y 
yhether  that  aft  hath  repealed  the  ftatutes  of  Ed,  VI.  as  far  as 
(bey  make  two  witnejfes  neceffary  in  all  cafes  of  treafon^ 

It  may  poffibly  be  judged  needlefs  at  this  time  to  enter  far 
into  this  inquiry :  but  fince  the  ftatutes  of  E,  VI.  plainly  ex- 
tend to  petit  treafon,  and  the  aft  now  under  confideration  as 
plainly  doth  not,  it  will  not  be  time  altogether  milpent  to  clear 
Vip  this  point ;  for  petit  treafon  ftandeth  in  this  refpeft  fingly 
Of?  tbg,  foot  of  the  ftatutes  of  Ed.  W. 
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CHAP.  in.  I  do  not  find  upon  looking  oyer  Ac  State  Triak^,  diat  in 
Crown-profecutions  any  great  regard  was  paid  to  the  a&  of 
E.  VI.  for  near  a  century  after  they  were  pailed  ^  or  indeed  to 
the  common  well-known  rules  of  legal  evidence  y  though  tfa» 
authors  wlio  wrote  in  thofe  days  do  fometimes  fpeak  of  the  a& 

Pf.99,  iM.       ^  then  in  force*    In  the  cafe  of  William  Thomasy  when  they 

were  undoubtedly  in  force,  they  were  rendered  quite  nugatory 
by  this  very  extraordinary  rcfoiution,  that  Me  witnefs  rfhis  own 
ittowledge^  and  another  by  hearfay  FROM  HIM,  though  AT  THi 
THIRD  OR  FOURTH  HAND,  made  two  witneiTes  or  accuCbrs 

1  St.  Tri.  within  the  a£ls  :  and  in  the  cafe  of  Sir  Nicholas  Throckmortony 

which  came  to  trial  die  fame  term  f,  no  ibrt  of  regard  was 
paid  to  them  ;  for  though  the  prifoner  flrongly  infifted  on  the 
benefit  of  them,  particularly  of  that  which  requireth  the  witnefles 
to  be  brought  face  to  face  upon  the  trial,  the  counfel  for  the 
Crown  went  on  in  the  method  formerly  praftifcd,  reading  exa- 
minations and  confeflions  of  perfons  fuppofed  to  be  accom- 
plices, fome  living  and  anufneabUy  others  lately  hanged  for  tho 
fame  treafon. 

In  many  of  the  fucceeding  trials  the  prifoners  were  told,  that 
*  the  ftatutes  of  Edw.  VI.  were  repealed^  particularly  that  which 
required  two  witneiTes  face  to  face ;  that  this  law  had  been 
found  dangerous  to  the  Crown;  that  witnefles  may  be  pre- 
vailed u[>on  to  unfay  in  court  what  they  have  faid  upon  their 
examinations ;  that  the  confeffions  of  perfons  accufing  them* 
ielves  are  the  ftrongeft  of  all  evidence  againft  their  accom^ 
plices  \  that  their  partners  in  guilt  are  the  gents  de  lour  con-m 
dition  the  ftatute  of  treafons  %  fpeaketh  of}  and  that  con-* 
feffions,  though  not  figned  by  the  party,  are  of  equal  weight 
with  thofe  which  are  figned.  This  t^txy  man,  who  will  do  fo 
much  penanc^  as  to  read  over  the  State-trials  during  the  reigns 
of  Queen  EUz,  and  King  Jatnesy  will  find  to  have  been  the 
do£h:ine  and  practice  of  the  times :  and  I  do  not  fee,  that  the 
cafe  of  Sir  Walter  Raleigh^  whofe  trial,  having  been  long  fince 
printed  and  prefixed  to  his  hiftory,  hath  been  more  generally 

•  See  the  State  Trials  from  X\\t  ift  of  Qvwen  Mary  to  the  reftoratioa. 
\  Thefe  cafes  came  on  in  Eafitr  Term  iPictr,  and  the  Parliament  of  the  |ft 
Ibd  2d  Pf>'  and  M,  did  not  meet  till  "NovemUr  following. 

%  The  words  of  the  ftatute  arCf  Ei  de  ctnfiitfr^vahhmtat  mttaiM  far  gtmis  tk 
^  ionJiiion  i  meanicg  plainly  the  jmiififtm  fariMm  r^xattd  bj  m^m  ekartth> 
(See  3  loft,  if.) 
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r^  and  cenfured  than  others, — ^I  do  not  fee,  that  that  cafe,  always    cti AP.  iiL 
excepting  the  extraordinary  behaviour  of  the  King's  attorney,  coke. 
did  in  point  of  hardihip  differ  from  many  of  the  former* 

In  fucceeding  times,  when  people  of  all  ranks  and  parties 
had  in  their  turn  been  learning  moderation  in  the  fcbool  of  ad- 
verfity,  light  began  to  dawn  upon  us.  Lord  Qke^  after  his  slnft-H^^^- 
diigrace  at  court  had  given  him  leifure  for  cool  refledion,  was 
€^  opinion,  that  the  ftatutes  of  £^.  VL  touching  evidence  are 
not  repealed  by  i  t9^  2  Ph,  (st  Ma, ;  that  two  witneffes  are  ftill 
required  in  cafes  of  treaibn,  not  b^y  upon  the  indiAment, 
which  he  ftateth  as  an  opinion  entertained  by  fome,  but  alfo 
upon  the  trial.  This,  as  far  as  I  can  colled  from  the  paflage 
I  have  cited,  was  the  refult  of  all  his  fearches  into  this  matter  s 
though  he  doth  not  in  every  part  of  the  paflage  exprefs  himfelf 
with  that  light  and  precifion  which  the  importance  of  the  fub- 
Je£t  required. 

In  the  cafe  of  Mr,  Love^  Hale^  who  was  counfel  for  him,  in-  z  St.  Tri.  %^u 
fifted,  that  two  witnefies  are  neceflary  upon  the  trial  in  cafe  oi  [11^^  '^^' 
treafon,  upon  the  foot  of  the  ftatutes  of  j?A<;.  VI.,  not  repiakd^ 
he  fiiith,  in  point  of  tefiimony  hy  tbijlatuti  ^Ph.  &  Ma. ;  and 
one  of  the  counfel  on  the  fide  of  die  profecution,  who  upon  sir  Tha  Witli- 
(he  whole  argued  with  candour,  admitted,  that  the  ftatiites  of  nnstoo. 
£•  VI.  are  not  repealed  by  that  of  Ph.  V  Ma.^  and  that  two 
witneffes  are  ftill  neceflary;  but  infifted,  that  one  witnefs  to 
one  overt  z6ty  and  another  to  another  overt  a<^  of  thefymefie^ 
cits  of  treafon  are  two  fufficient  witnefles  within  the  ads.  This 
gentleman  was  the  firft  I  have  met  with  who  confidered  the  point 
in  this  light ;  in  wdiicb,  as  I  (ball  fbeiy  prefently,  it  bath  been 
confidered  ever-fmce  the  reftoration. 

Hale  in  his  fummary  is  clear,  that  the  ftatutes  of  Ed-  VI.  sam.  161. 
require  two  witneffes  to  the  petit  jury  in  the  cafe  of  treafon ; 
and  this,  faith  he,  ftandeth  notwitbftanding  the  ftatute  of  the 
I  £sf  2  Ph,  &  Ma,     But  in  his  hiftory  of  the  Pleas  of  the 
prown  he  fpeaketh  more  doubtfully.     He  (kith  in  one  place,  ,  Hale  296. 
that  it  hath  been  l?o/a'fin  by  many  that  the  ftatutes  of  E.  VI. 
are  ftill  in  force  not\yithftanding  i  £s^  2  Ph.  ^  AL:  in  another,  »  Hale  a86. 
fb»t  two  witneffes  are  required  upon  the  i^Ji^menty  not  upon 

the 
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CHAP.  in.     the  trial:  in  a  third,  after  having  faid  that  it  is  agreed  on  all 
i^ale  29^  ta    ^^^^5^  ^^  ^he  ftatute  of  Ph.  »  M.  takcrii  away  the  neceftty  of 

two  witneffis  on  the  trials  he  proceedeth  to  confider  the  opinion 
of  thofe  who  argued,  that,  the  trial  being  the  fole  obje£l  of  that 
ftatute,  it  did  not  take  away  the  necei£ty  of  two  witncfles  on 
the  indictment,' fmce  the .  indi<Ehnent  and  trial  are  in  their  opi- 
nion two  diftin£l  things.  . 

He  then  ofFereth  marty  ftrong  reafons,  founded  on  great 
authority,  againft  that  diftindion ;  and  (heweth,  that  the  indid- 
ment  ought  to  be  confidered  as  infeparably  incident  to  the  trial 
and  in  truth  a  part  of  it ;  and  condudeth  thus,  ^<  And  thus  the 
**  reafons  ft^id  on  both  fides  \  and  though  thefe  feem  to  be 
••  ftronger  than  the  former,  yet  in  a  cafe  of  this  moment 
^  it  is  &feft  to  hold  that  in  pradice  which  hath  Icafl  doubt 
**  and  danger,  efpecially  in  cafes  of  life."  Thus  far  the  learned 
judge  appeareth  to  have  been  doubtful  at  leafty  to  lay  no  more.. 
I  Bale  306.        But  in  another  paflage  (peaking*  of  injfonnations  in  capital  cafes 

taken  by  magiftrates  upon  oath,  and  in  what  cafes  and  under  what 
reflridions  they  may  be  read  in  evidence,  he  faith,  ^  Though 
^  informations  upon  oath  taken  before  a  juftice  of  the  peace 
^  may  make  a  good  teftimony  to  be  read  againft  the  offender 
<«  in  cafe  of  felony^  where  the  witnefs  is  not  able  to  travel,  yet 
«(  in  C2k  of  treafonj  where  two  witneffis  are  requiredy  fuch  an 
<(  examination  is  not  allowable ;  for  the  ftatute  requires,  that 
^  they  [if  living]  be  produced  upon  the  arraignment  in  the 
**  prefence  of  the  prifoner,  to  the  end  that  he  may  crofs- 
«*  examine  them.*'  The  ftatute  his  Lordfhip  mentioned!  can 
be  no  other  than  the.  5  (sT  6  £.  Vf.  Some  other  pafFages  I 
might  have  cited  from  the  hiftory  of  the  Pleas  of  the  Crown, 
where  the  learned  author  fluduateth  between  two  oppofite  opi- 
nions upon  this  point  \  but  thefe  are  fufScient^ 

Kelyng  reporteth,  that,  at  a  conference  among  the  judges 
'  ^  preparatory  to  the  trial  of  the  regicides,  it  was  agreed^  that 

the  law  requireth  two  witneffes  in  the  cafe  of  treafon; 
but  that  one  witnefs  to  one  overt  a£l  of  compaffing,  (for 
compaffing  the  King's  death  was  the  treafon  then  under 
confideration,)  and  another  witnefs  to  another  ad  of  com« 
paffing,  make  two  witncifes  of  compaiEng.    He  afterwards 

fpeaketh 
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fpcakcth  very  doubtfully  upon  this  point ;  and  at  length  faith,     c^AP.  ill. 
that  it  feemed  to  him  that  at  the  common- law  one  witnefs  was  ^'  '*»  4^* 
fufficient  in  treafon,  and  th/it  the  i  Sc2  Ph.  &  M.  c.  lO.  had 
repealed  thejiatutes  ofE.  VI. 

At  Lord  Stafford's  trial  the  neceffity  of  two  witneiT^  was  3St.Tri.1c4. 
treated  as  a  point  beyond  all  doubt.     But  his  Lordfliip  infift-  ^^nj'  ^*^™* 
ing  that  there  ought  to  be  two  to  ea£h  overt  a£fy  all  the  judges 
prefent  delivered  their  opinions  feriatimy  and  declared,  that  ope 
witnefs  to  one  overt  a£t,  and  another  to  another  ovept  ad  of 
the  JoMU  Jfecies  of  treafon^  are  two  fuiEcient  witnejTes  within 
the  ftatutes :  otherwife  no  government  could  be  fafe,  if  traitors 
had  but  craft  equal  to  their  villany.     From  that  time  the  point 
hath  been  fettled ;  and  in  the  fucceeding  trials  of  that  reign 
and  the  next,  though  many  irregular  things  were  done  favouring 
of  the  times,  this  rule  ftill  kept  it's  ground:  and  In  all  the 
trials  after  the  revolution,  before  the  aft  of  the  yth  of  King  4  st.  Tri. 
William  took  place,  it  was  ftriiUy  obfenred. 

Haying  given  this  fhort  hillory  of  the  difficulty  which  hath 
been  founded  on  the  flatute  of  Ph,  and  M,^  I  will  take  the  li- 
berty of  offering  my  own  thoughts  upon  it. 

I  conceive  Aat  the  claufe  upon  which  the  doubt  arofe,  *«  That 
**  all  trials  for  any  treafon  (hall  be  according  to  the  due  order 
**  and  courfe  of  the  common-law  and  not  otherwife,"  was  in- 
tended in  favour  of  the  fubjeft,  not  in  the  leaft  to  his  prejudice. 
It  was  founded  in  the  fame  principle,  and  direfted  to  th&  fame 
falutary  ends,  which  the  ftatute  made  but  the  year  before,  re- 
ducing all  treafons  to  the  ftandard  of  the  25  E,  III,  had  in 
view.  By  the  one  the  fubjeft  was  fecurcd  in  his  journey 
through  life  againfl  the  numerous  precipices  which  the  heat 
and  diftemper  of  former  times  had  opened  in  his  way ;  and  the 
other  reftored  to  him  the  benefit  of  a  trial  by  a  jury  of  the  pro- 
per county,  with  all  the  advantages  of  defence  peculiar  to  that 
method  of  trial,  where  former  ftatutes  had  deprived  him  of  it. 
This  I  apprehend  was  the  ible  intent  of  this  claufe,  which  will 
be  better  explained  by  what  followeth. 

By  31  H»  VIII.  treafons  committed  in  TValeSy  or  where  the  c.  4. 
King's  writ  runneth  not,  were  to  be  tried  in  fuch  ihires  and 

by 
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CHAP,  in*     by  fuch  commiffioners  as  the  King  fhotdd  appoint    By  33d  of 
C  to.  that  King  peribns  committing  treafon,  and  confeffing  it,  and 

afterwards  becoming  lunatick,  might  be  tried  without  being 

hrctigbt  U  an/tviTj  by  tbe  like  fpecial  commiffion  in  any  county 

Cxp  At  King  fliould  appoint:  and  by  another  a^  of  the  tunc  year, 

perfbns  accufed  of  treafon  or  nrifprifion  committed  in  England 
or  eUewhere^  being  examined  by  three  of  the  privy  council  and 
by  tbem  vebementlj  fufpeSied^  might  be  tried  by  fpecial  com- 
ittiiEon  in  any  county  the  King  fhould  appoint ;  and  by  the 
fime  aAy  the  peremptory  challenge  in  all  cafes  of  treafon  and 
miiptifion  was  abiblutely  taken  away. 

Tbefe  a£b  were  derogatory  to  the  due  courfe  and  order  ef 
the  cornnnn^law^  and  in  many  inftances  grievous  to  the  fubjeA. 
The  judges  have  therefore  confidered  them  all  as  repealed  by 
&is  general  claufc,  fo  far  as  concerneth  treafons  committed  in 
England  or  ff^ales.  By  this  conftrudtion  the  trial  by  a  jury  of 
the  proper  county  with  a  peremptory  challenge  of  35,  which 
is  with  peculiar  propriety  called  a  trial  according  to  tbe  due 
courfe  and  order  of  the  common-law^  is  reftored. 

%%  H.  VIII.  But  the  a£b  of  the  28th  and  35th  of  that  reign  for  the  trial 

c-  '5*  of  treafons  committed  on  the  high  feas  or  out  of  the  realm, 

1/^. '        *       though  they  introduced  a  method  of  trial  new  in  thofe  cafes 

and  unknown  to  the  common-law>  have,  not  been  holden  to  be 
C.  11.  repealed  by  this  claufe  5  nor  is  the  35  H.  VIIL  repealed  2&far 

as  it  concerneth  treafon  in  foreign  parts  :  for  thefe  a£ls  deprive 
the  fubjeA  of  no  advantage  for  defence,  to  which  he  was  before 
intitled:  on  the  contrary,  inftead  of  a  trial  according  to  the 
courfe  and  order  of  the  civil-law,  they  introduced  a  trial  founded 
in  the  wifdom  and  benignity  of  the  common-law,  with  all  the 
advantages  for  defence  incident  to  it  \  except  only  in  the  point 
of  locality,  which  the  nature  of  the  cafes  would  not  admit  of. 

But  the  privilege  the  fubjedl  is  intitled  to  under  the  ftatutes 
of  £.  VI.  of  having  the  charge  proved  by  two  lawful  witnefles 
and  thofe  brought  face  to  face  at  the  trial,  a  mighty  fafe-guard 
^gaiiift  oppreilive  profecutions,  was  never  intended  to  be  taken 

away 
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away  by  this  gfeneral  claufe ;  nor  in  truth  did  the  legifiature 
apprehend  that  it  could  be  extended  (o  far. 

For  by  a  fiibfequent  claufe  ♦  in  the  fime  ftatute  it  is  provid- 
ed, ^  That  in  all  cafes  of  high  treafon  concerning  coin  current 
^  within  the  realm,  or  for  counterfeiting  the  King's  or  Queen's 
^  %net^  privy  feal,  great  feal,  or  fign  manual,  fuch  manner 
^  of  trial  and  none  other  be  obferved  and  kept  ^s  heretofore 
**  hath  been  ufed  by  the  common-law  of  this  realm,  any  lawy* 
^  ftatute,  or  other  thing  to  the  contrary  notwidiftanding."  It 
will  be  extremely  difficult  to  account  for  this  claufe,  which  is 
admitted  on  aQ  hands  to  have  taken  away  the  neceffity  of  two 
witnefles  in  the  cafes  touching  the  coin  and  feals,  if  the  former 
claufe  had  done  the  (ame  in  all  cafes  of  treafon  whatfoever ; 
the  latter  claufe  was  certainly  inferted  to  efie£t  fbmething  which 
the  former  had  not :  but  I  think  the  next  zSt  maketh  the  mat-  i  &  t  P.ic  M. 
tef  very  clear  if  any  doubt  remaineth  on  this.  It  ena(Sbth,  '  * 
that  in  the  cafe  of  offences  therein  enumerated  touching  the 
coin  the  offenders  "  may  be  inJiifted,  tried,  convided,  or  at- 
^  tainted  hyfuch-Uke  evidence  and  in  fuch  manner  and  form  as 
^  hath  been  ufed  and  accuflomed  witliin  this  realm,  at  anytime 
**  before  the  firft  year  of  our  late  fovereign  Lord  King  E.  VL'* 
Here  the  matter  of  evidence,  which  appeareth  to  be  the  only 
point  then  in  contemplation,  is  plainly  expreffed  and  extended 
by  name  to  the  trial  as  well  as  the  indictment ;  and  the  very 
time  when  two  witncHes  iirft  became  neceflary  in  both  cafes 
is  pointed  out. 

If  the  legiflature  did  intend  by  the  former  ad  to  take 
away  the  neceffity  of  two  witneffes  in  all  cafes  of  treafon 
whatfoever,  why  did  it  not  fpeak  as  plainly  as  it  doth  in  this  ? 
And  on  the  other  hand,  if  it  was  conceived  that  this  was 
done  by  the  general  words  of  the  former  adl,  why  is  it  done 
in  ipecial  cafes  in  terms  fo  cxprefs  by  this  ?  The  different 
penning  of  two  claufcs  in  one  and  the  fame  a£l,  and  alfo 
of  two  ?&s  depending  at  the  fame  time  and  which  proba- 
bly paffed  the  royal  affent  on  the  fame  day,  convinceth  me, 
that  the  legiflature  had  in  contemplation  two  different  ob- 
jects, diflind  in  their  nature  and  tendency;  and  accordingly 


^  See  ia  RaJLl'^  Sue.  t  8cz  ^b,  and  Ma»  c.  jo.  /  8.  13'  both  the  claufes  ai 

made 
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CHAP»  lir.    made  different  provifions  refpe&ively  fuited  to  the  nature  o( 
each* 

I  now  return  to  the  flatute  of  King  WilUanu 

Though  it  requireth  two  witneffes  to  each  treafonj  yet  a  col- 
lateral fa6l>  not  tending  to  the  proof  of  the  overt  a&s,  may  be 
proved  by  one:  for  this  flatute  coniinetfa  itfelf  to  the  proof 
of  the  treafon,  the  proof  of  the  overt  a£fs  j  and  the  ftatutes  of 
E.  VI.  are  confined  to  the  evidence  for  proving  the  prifoner 
guilty  of  the  offences  charged  on  himy  which  Ukewife  muft  be 
underflood  of  overt  afts. 

This  difference,  between  the  proof  of  overt  afts  and  of  col- 
lateral fa£b,  was  taken  by  Lord  Holt  in  the  cafe  of  Captain 
f  St.  Tri.  Vaughan^  who  infifted  and  called  witneffes  to  prove,  that  he 

a^k.  634«  ^^  ^  fubje<a  of  France  born  in  the  dominions  of  the  French 

King,  The  counfel  for  the  Crown  called  witnefTes  to  prove, 
that  he  was  born  in  Ireland :  and  his  counfel  infifting  that 
there  was  but  one  credible  witnefs  to  that  hGty  Holt  faid, 
**  That  is  no  overt  aft,  if  there  be  one  witnefs  to  that  it  is 
**  enough ;  there  need  not  be  two  witneffes  to  prove  him  a 
**  fubjeft,  but  here  are  more."  His  confeflion  was  Jikewife 
given  in  evidence  as  to  that  faft ;  but;  it  appearing,  upon  crofs-« 
examination,  to  have  been  made  the  night  he  was  taken  and 
when  very  drunk,  and  the  faft  of  his  birth  in  Ireland  being  ab- 
folutcly  denied  by  him  the  next  morning  upon  his  examination 
taken  before  a  magiftrate,  little  regard  feems  to  have  been  paid 
to  his  confeflion. 

The  cafe  of  a  confefBon  made  willingly  arid  without  vio^ 

lence  is  excepted  in  this  aft  and  in  both  the  ftatutes  of  E.  VI.  i 

but  there  is  a  difference  in  the  wording  of  thefe  ftatutes^ 

which  I  have  thought  did  merit  confideration  fo  far  as  to 

warrant  a  different  conftruftnon  of  them.      The  words    of 

this  aft  are,  "  unlefs  the  party  fhall  willingly  without  vio- 

•*  lence  in  open  court  confefs  the  fame."     The  words  in  open 

court  the  ftatutes  of  E.  VL  have  omitted.    Thefe  words  feem 

to  have  been  inferted  in  order  to  carry  the  necefEty  of  two 

f  TT:.Tr  304.        witneffes  to   the    overt    afts   farther   than   the    ftatutes    of 

p  '  *^'    i        ^*  ^^*  ^'^^^  formerly  thought  to  carry  it :  for  the  conftruc- 

T. njand  tion  of  thefe  ftatutes  hath  been,  that  a  confeflion  upon  an 

'■''•";• .  examination  of  the  party,  taken  out  of  court  and  before  a 

magtjtrate 
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ntagiflrate  cr  perfon  having  authority  to  take  fuch  examinationy  CHAP*  HI. 
proved  upon  the  trial  by  two  witneffes,  is  evidence  of  itfdf 
fufficient  to  convift,  without  fiuther  proof  of  the  overt  afts ; 
for,  fay  the  books,  fuch  confeiEon  putteth  the  cafe  out  of  the 
Jfatutej  it  fatisfieth  thejiatute :  and  by  confeffion  is  not  meant 
a  confeiHon  before  the  judge  upon  the  prifoner's  arraignment, 
but  upon  his  examination  before  a  magiftrate  \  for,  faith  Coke^  3  inft,  2^{ 
the  words,  without  violence,  mean  willingly  without  any 
torture^  and  the  judge  is  never  prefent  at  any  torture,  neither 
upon  the  prifoner's  arraignment  was  ever  any  torture  of- 
fered. 

But  in  the  year  1716  at  a  conference  among  the  judges* 
preparatory  to  the  trial  of  Franciz  Francia^  at  which  the  at- 
torney and  folicitor  general,  who  were  to  conduSf  the  profecu^ 
tion  the  next  day^  lent  their  affiftance,  no  regard  feemerfi  to 
have  been  paid  to  the  authorities  I  have  cited ;  for  it  was  then 
agreed,  that  upon  the  foot  of  thofe  afts  of  £",  VL  by  confeffion 
is  meant  only  a  confeffion  upon  the  arraignment  of  the  party^ 
whichy  it  was  faid,  amounteth  to  a  convi^ion. 

Upon  the  trial  of  John  Berwick  in  1746,  this  opinion,  S^p.zo4 
which,  I  confefs,  I  had  never  heard  of  before,  though  I  be- 
lieve fome  of  the  judges  had  feen  it,  was  cited  and  much 
urged  by  the  counfel  for  the  Crown;  and  a  MS.  report  of  it 
was  produced,  of  which  I  foon  afterwards  was  favoured  widi 
a  copy  *. 

In  the  cafe  of  Francis  TFillis  the  counfel  for  the  Crown  %  st,  Tri.  154, 
called  a  witnefs  to  prove  what  the  prifoner  had  (aid  to  him  255y»^»iA^)* 
touching  the  (hare  he  had  in  the  treafon  he  then  ftood  charged 
with.  The  prifoner's  counfel  objefted  to  this  fort  of  evidence, 
and  infifted,  that  by  this  ad  no  confeffion,  except  it  be  made 
in  open  court,  (hall  be  admitted  in  evidence :  but  the  judges 
prefent  were  very  clear,  that  liich  confeffion  is  evidence  ad^ 
mijftble^  proper  to  be  left  to  a  jury,  and  will  go  in  corroboration 
of  other  evidence  to  the  overt  aAs ;  though  it  might  be  ftill  a 
difputable  point,  whether  a  confeffion  o6t  of  court,  proved  by 
two  witnefles,  is  of  itklf  fufficient  to  convi^.    Upon  this  laft 


^^ 


•  Evideoce  of  a  conFeOion  was  holdon  (efficient  by  the  learned  judges  who 
%A  upoD  the  commiffiou  in  the  north  in  t!ie  fame  fumraer,  upon  the  authoritf 
•f  Ihia  opinion. 

point 
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CHAP.  ni.     point  none  of  dieni}  except  Chief-Baron  IVard^  delivered  an]r 
dire^  opinion :  his  words  are,  <^  A  confeilion  fhall  not  fupply 
**  the  want  of  a  witnefs,  there  jhall  be  two  witnejfes  to  the  treafon 
"  notxvithftanding ;  but  to  fay  it  fliall  not  be  given  in   evi- 
SirJamesMon-  cc  Jence,  there  is  no  ground  for  it"     The  attorney-general 
**    '  admitted,  that  two  witnefTcs  are  neceflary  befides  the  con- 

Sir  RobcrtEyre.  feffion.     The  folicitor  is  more  explicit  and  fiuth,  **  He  (the 

^  prifoner)  (hall  not  be  convi6led  on  a  trial  without  two  law- 
**  ful  v/itneiTes,  that  is  the  thing  provided  for.  It  was  to  cx- 
**  elude  a  precedent  that  had  been  fettled  in  Tongas  cafe,"  (the 
cafe  already  cited  from  Kelyng  and  Hale^)  "  but  it  was  not 
^  defigned  to  exclude  all  confcflioiis.  That  was  evidence  at 
**  law,  and  alwap  muft  be  fo.  The  defign  of  the  aft  v.'as  to 
'^  exclude  confeilions  from  having  the  force  of  a  conviftion, 
'^  unlefs  it  were  in  a  court  of  record  i  and  to  prevent  a  con- 
*'  feffion  proved  by  two  witneffes  from  being  a  fufficient  ground 
"  for  a  convidlion." 

In  the  argument  in  the  cafe  of  TVillls^  the  cafes  of  Faugban* 
and  of  one  Smith  eflias  May  were  cited.     VaugharC%  cafe  hath 
MSS.Tracy  and  been  already  mentioned.    The  cafe  of  Smtb  was  at  an  ad* 
Pentoa.  miralty-feilion  in  June  7  An.  upon  an  indidment  for  adher- 

ing to  the  Queen's  eoeoiieft  on  the  high  feas.  He  made 
Alunage  bis  defence,  as  Vaughan  did  \  and  his  confeffion,  that 
he  was  an  Englifiman-hom  was  holden  to  be  4idmffiUi  evi- 
dence by  Trevor^  Powell^  Powisj  Tracy  and  Buryy  though  bis 
counfel  infifted  on  diis  aft  of  the  7th  of  King  JVillianu  In 
tixat  cafe  it  was  &id  by  the  court,  that  the  7th  of  King  tFUliam 
was  to  prevent  a  confeilion  being  conclufrve  evidence  of  tbi 
very  overt  a£iy  not  to  take  away  that  fort  of  evidence  of  col* 
lateral  matters  \  and  VaugharC%  cafe  was  cited  and  relied 
on. 

In  truth)  with  r^ard  to  aD  coUateral  faftt  net  eondiictt^ 
to  the  proof  of  the  overt  aftsi  I  think  we  may  fefely  lajr  it 
tlown  as  a  general  rule,  that  whatever  was  evidence  at  com* 
mon-law  is  ftill  good  evidence  under  the  ftatute;  iriuch»  as  I 
£ud  before,  is  confined  to  the  proof  of  the  overt  afts. 


•  I  think  r^Mx^s  is  tb«C9fb€MialPiJfii'stnaiHttelHnie  of  i^oZ^ 

•  The 
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The  reader  fees,  that  opinions  have  becin  various  touchii^  cHap.  HI. 
the  fufBciency  of  this  ibrt  of  evidence :  but  perhaps  it  may  be 
now  too  late  to  controvert  the  ai^thority  of  the  opinion  in  1 7 16^  ^ 
v^rranted,  as  it  hath  been,  by  later  precedents.  All  I  infill  on 
is,  that  the  rule  ihould  never  be  carried  farther  than  that  cafe 
wcrranteth,  never  farther  than  to  a  confeffion  made  during  the 
iblemnity  of  an  examination  before  a  magiftrate,  or  perfon  hav- 
ing autliority  to  take  it ;  when  the  party  may  be  prefumed  to 
be  properly  upon  his  guard,  and  apprized  of  the  danger  he 
ftandcth  in.  Which  v/as  an  ingredient  in  the  caf;;  of  Francla^ 
and  of  Gregg  cited  in  the  argument  on  Francia*s  cafe  j  and 
in  all  thofe  already  cited  which  came  in  judgment  before  the 
ftatute  of  King  TViUiam* 

For  hafty  confeffions,  made  to  perfons  having  no  authority 
to  examine,  are  the  weakeil  and  moil  fui'picious  of  all  evidence.  ' 
Proof  may  be  too  eafily  procured,  words  are  often  mif-reported, 
whether  through  ignorance,  inattention,  or  malice,  it  mattereth 
not  to  the  defendant,  he  is  equally  afFedlcd  in  either  cafe ;  and 
they  are  extremely  liable  to  mif-conftruftion :  and  withal, 
this  evidence  is  not,  in  the  ordinary  courfe  of  things,  to  be 
difproved  by  that  fort  of  negative  evidence,  by  which  the  proof 
of  plain  fads  may  be  and  often  is  confronted. 

The  diftin6lion  I  aim  at  between  confeiHons  made  upon  an 
examination  of  the  party  by  a  magiftrate  or  peribn  having 
authority  to  examine,  and  hady  unguarded  declarations  made 
in  the  hearing  of  perfons  having  no  fuch  authority,  may  pro- 
bably reconcile  what  fell  from  the  court  and  the  King's  coun- 
fel  in  fnilis's  cafe  already  mentioned,  with  the  opinion  in 
Francia*s ;  fince,  in  the  cafe  of  fFillisj  no  examination  was 
Jiad  before  a  magiftrate  or  perfon  having  authority  to  examine^ 
as  there  was  in  the  other. 

I  would  not  in  .any  thing  I  have  faid  be  underftood  to  ar- 
raign the  proceedings  in  the  cafe  of  Berwick  befoie  mentioned* 
He  was  found  in  a  prifon  adlgned  by  the  Duke,  after  the 
iurrendcr,  to  the  officers  in  the  rebel-garrifon,  and  to  none 
but  officersy  whither  he  went  with  the  reft  of  them.  He  ap- 
peared among  them  and  took  the  rank  of  an  officer.  Thefe. 
fads,  together  with  his  declarations,  all  proved  by  two  witf  « 
neflfes,  were,  I  think,  very  properly  confidered  by  two  karned 

0^2  judj^es 
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CHAP-  III'  ju<!ges  not  as  a  blu-e  confeilion  after  the  &d,  but  as  an  evi- 
dence upon  the  fpot  and  in  the  very  fcene  of  adJon.  And  with 
regard  to  the  proceedings  in  the  North  already  mentioned,  I 
doubt  not  the  learned  judges  went  upon  good  grounds ;  the  cir- 
'  cumflances  of  each  cafe,  which  I  am  not  apprized  of,  being 
duly  confidered. 

The  wording  of  thefe  aSs   touching  confeffions,  "  unlcfs 

"  the  party  (hall  willingly  and  without  viohnce  confefs  the 

Fortefcue  ic       "  ^•'■^•■t*  fuggefteth  a  matter  which  I  will  jull  mention.     The 

laudibui  tc-      coninion-Iaw  knew  of  no  fuch  engine  of  power  as  the  rack  or 

torture  to  furnifli  the  crown  with  evidence  out  of  the  prifoncr's 

3  Tuft.  jj.         mouih  againfl  himfelf  or  other  people.     It  was,  as  Lord  Cakt 

informeth  us,  iirft  brought  into  the  tower  by  a  great  minifter 

m  the  time  of  fi.  VI.,  dire£Hy,  faith  he,  agmjtfi  law^  andcan- 

not  be  jujiified  by  any  ufage  :  but  in  fa£t  it  was  pra£tifed,  diou^ 

I  believe,  fparingly,  and  never,  faith  King  famei  •,but  in  cafes 

of  high  trcafon,  for  more  than  a  century  afterwards  \. 

This  accounted!  extremely  well  for  inferting  the  words, 
without  violencey  in  the  ftatutes  of  £.  VI.  I  cannot  fo  eafily 
account  for  them  in  that  of  King  Tf^iUiam. 

8^. ,,  £t  in  fubilance  followeth  the  rule  which 

No  evi.itiic.  cc  with  regard  to  the  neccffity  of  two  wit- 

{|^^^4^  treafon,  but  it  gocth  farther;  and,  left 

be  furprifed  or  confounded  by  a  muJti- 

if  faSs,  which  he  is  to  anfwer  upon  die 


■  see  K.  jaiKJb  premonition,  edit.  i6ci9,p.  ijo. 

f  At  the  trial  of  the  Eirk  of  EJJtx  and  Sxibamfim,  the  Anorner-gane- 
ral  *  cxtQlleth  the  grcAt  clemency  of  her  Mjjefty  lowardi  tJte  confiiiraion, 
that  none  of  ihetn  were  put  »  (^  r'ii:(  H  iv'tri;  xnd  acknowledgeih  tlie^ie^. 
B-/i  "f  Gtd  iiru:.r.l,  brr,  anil  Ui  jufl  jailfima  upon  the  piifonen,  thit  the  trwh 
lud  been  revealed  hy  the  witiidfes  viiibau  rack  or  tonure  of  any  of  tbetn. 

A  nraia  of  .idulatioii,  lo  fay  no  wnrfe  of  it,  naufeoui  atid  fordid,  highly 
unbecoming  a  gentleman  of  the  profelTion  ;  efpccially  one  who  veU  kcew, 
and  hath  infomn)  lii>  readen,  tlut  an/  kind  of  torture  in  Chat  cafe  would 
liave  been  utterly  illegal. 

When  F(ftM  upon  liis  enamination  at  Ibe  counciUboard  decUred,  as  he  hail 
alwiyt  done,  that  no  man  livin;  had  inftigated  hinitothe  murJarof  the  Duke 
of  HucK^rham  at  knew  of  hit  intention,  the  Bilbop  of  Latdn  faid  lo  him,  ■*  If 
"  you  will  not  eonfefs  you  w-^  ;i  imbtrack."  The  man  replied,  «  If  it  muft 
,  *'  ha  fo,.  I  know  net  whom  I  may  accufs  in  the  extramity  of  lb*  tortile, 
"  Biihop  LmJ  pcrii.ips  or  any  Lord  al  this  board."  Sound  fenfe  in  the  moutb 
*  of  .iH  emhufiaft  and  a  niflian  I 

Lintit  having  propofed  (he  rack,  the  mail 
and  it  ended  In  a  rcFervnce  to  the  judges ; 
nek  cannot  be  legally  ufed. 


fpot. 
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Ipot,  it  enadeth,  **  That  no  evidence  (hall  be  admitted  or    CHAP.  ui. 
**  given  of  any  overt  aft  that  is  not  cxprefly  laid  in  the  indi£l- 
**  mentagainft  any  perfon  or  perfons  whatfoever,"     (Seff.  8.) 

The  fenfe  of  this  claufe  I  take  to  be,  that  no  overt  ad 
amounting  to  a  difiinSf  indipendent  charge^  though  falling  un- 
der the  fame  head  of  treafon,  (hall  be  given  in  evidence,  unlefs 
it  be  exprefly  laid  in  the  indictments  but  ftill,  if  it  amounteth 
to  a  dir€^  proof  of  any  of  the  overt  z&s  which  are  laid,  it  may 
be  given  in  evidence  of fuch  overt  adls* 

In  the  cafe  of  Ambrofe  Rookwwdy  who  was  indiCled  for  4St.Tri. 
compaffin^  the  death  of  the  King,  two  of  the  overt  a^ls 
charged  were,  that  he  and  others  met  and  cpnfulted  the  pro- 
per means  for  way-laying  the  King,  and  attacking  him  in  his 
coach ;  and  alfo  that  they  agreed  to  provide  forty  men  for  that 
purpofe.  The  counfel  for  the  Crown  offered  to  give  evidence, 
that  the  prifoner  produced  to  one  of  the  confpirators  a  lift  of 
the  names  of  a  fmall  party  which  was  to  join  in  the  attempt, 
and  of  which  he  was  to  have  the  command,  with  his  own  name 
at  the  head  of  the  lift  as  their  commander.  This  evidence 
was  oppofed  by  the  prilbner's  counfel,  becaufe  that  circum- 
ftance  was  not  charged  in  the  indidfanent;  and  this  claufe  of 
the  ad  was  much  prefled :  but  the  court  faid,  that  this  cir- 
^umftance,  if  proved,  amounting  to  a  dired  proof  of  the  overt 
ads  which  were  laid,  vix^  the  meeting  and  confulting  how  to 
kill  the  King,  and  their  agreeing  to  provide  forty  men  for  that 
purpofe,  and  falling  under  the  lame  fpecies  of  trcafon,  was  very 
proper  to  be  given  in  evidence ;  and  in  Major  Lowtck^s  cafe  ibid, 
they  declared,  that  if  the  circumftance  of  providing  forty  men 
hsyl  not  been  laid,  i(  might  notwithftanding  have  been  given 
in  e\'idcnce,  for  it  was  a  dij-ed  proof  of  the  firft  overt  ad,  viz. 
the  meeting  and  confulting  the  proper  means  to  kill  the 
King* 

The  feme  rule  was  laid  down  in  the  cafe  of  Mr.  Layer.  His  ^  st  Tri, 
corresponding  with  the  pretender,  though  not  laid,  and  though 
made  treafbn  by  the  I2th  and  13th  of  King  .ffllliam^  waa 
given  in  evidence ;  for  it  diredly  tended  to  prove  one  overt 
gd  that  was  laid^  viz,   his  confpiring  to  depofc  the  King 

Q.3  2m4 
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and  to  place  the  pretender  on  die  throne.  The  like  nde  wt$ 
given  in  the  cafes  of  Deacon  and  Sir  y$lm  fFedderburn  upon 
the  ipecial  coouniffion  in  Surry  1746* 

On  the  other  band,  in  the  cafe  of  Captain  rdugbany  upon 
an  indi<93oent  for  adhering  to  the  King's  enemies  on  the  high 
fea,  the  overt  ad  laid  was  his  cruizing  on  the  King's  fufajedr 
in  a  vejfel  called  the  Loyal  Qencarty :  the  counfel  ias  the  Crowa 
offered  evidence  to  prove,  that  he  had,  fome  time  beiixe,  cut 
away  the  cuftom-houfe  barge,  and  had  gone  a-cnii»ng  in  her* 
This  evidence  was  oppofed  by  the  priibner's  counfel,  and,  after 
fome  debate,  reje£led  by  the  court :  for,  were  it  true,  it  was 
no  ibrt  of  propf,  that  the  prifoner  had  cruized  in  the  Loyal 
pUncarty ;  which  was  the  only  bSt  he  was  then  to  anfwer  for. 

The  rule  of  reje^ng  all  manner  of  evidence  in  criminal 
profecutions  diat  is  foreign  to  the  point  in  ifllie  is  founded  on 
iTound  fenfe  and  common  juftice.  For  no  man  is  bound  at  the 
peril  of  life  or  liberty,  fortune  or  reputation,  to  anfwer  at  once 
and  unprepared  for  every  ad^ion  of  his  life*  Few  even  of  the 
beft  of  men  wopld  choofe  to  be  put  to  it.  And  had  not  thofe 
concerned  in  ftate-profecutions,  out  of  their  zeal  for  the  publick 
fcrvlce,  fometimes  ftepped  oyer  this  ni^e  in  the  cafe  of  treafonst 
it  would  perhaps  have  been  needleis  to  have  made  an  ex? 
preft  provifion  againft  it  in  that  cafe;  fince  the  common  law 
grounded  on  the  principles  of  natural  juftice  hadi  mafle  tl^e 
like  provifion  in  every  other. 

The  claufes  in  the  afi,  which  do  not  fall  under  eitl^  of  the 
heads  I  have  fpoken  to,  come  now  to  be  confidered. 

Sect.  10.  The  loth  and  nth  fefHons  make  provifion  for 
a  more  equal  and  indifferent  trial  of  Peers  and  Peereflcs  in 
cafes  of  treafon  and  mifprifion.  The  mifchief  recited  is,  That 
in  the  trial  of  a  Peer  or  Peerefs  the  major  tote  isfufficient 
for  condemnation  or  acquittal  i  whereas^  faith  die  afi,  im  the  trtal 
jrfa  commoner  a  jury  of  twehe  freehoUere  niufi  aU  agree  iff  ^r 
verdiei.  Idoubtthiswft<notdieredniifchicf»beGaitfet)iemnet^ 

itfelf 
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itfelf  is  opeo  to  die  &me.    The  tnajt^r  vote  is  ftill  fufficient    CHAP.IU. 

and  muft  be  ib;  and  if  the  method  of  trial  in  the  court  of  the 

Lord  High  Steward  was  in  contemplation,  as  I  conceive  it 

was,  ytt  even  there,  though  the  major  vote  is  fiii&cient^  the      _  .    ^ 

majority  muft  confift  of  twihe  or  more* 

The  real  mifchief,  cautioufly  pafled  over,  I  'take  to  have 
been,  that  in  the  trial  of  a  Peer  in  the  court  of  the  High 
Steward  the  Peers-triers  were  a  feleft  number  returned  at  the 
nomination  of  the  High  Steward,  and  die  prifcner  was  in  ^^i\^t^i\ 
every  cafe  debarred  the  benefit  of  a  challenge.    This  was  the 
real  mifchief,  and  it  was  in  many  cafes  feverely  felt.    Accord- 
ingly die  a<a  applieth  the  proper  remedy  j  for  it  enafieth, 
*«  That,  upon  the  trial  of  any  Peer  or  Peerefs  for  treafon  or 
*^  mifprifion,  all  the  Peers  who  have  a  right  to  fit  and  vote  in 
^  Parliament  (ball  be  fummoned  twenty  days  before  the  trial  to 
^  zppesx  atfucb  trial ;  and  that  Qv^ty  Peer  fo  fummoned  and 
«♦  appearing  (hall  voDc  in  the  trial  of  fuch  Peer  or  Peerefs,** 
having  firft  taken  the  oadis  appointed  .by  the  zB,  *. 

The  next  claufe  provideth,  "  That  neither  this  aft  nor  any 
^  diing  therein  contained  (hall  any  way  extend  or  be  conftrued 
•*  to  extend  to  any  impeachment  or  other  proceedings  in  Parlia^ 
**  nunt  in  any  kind  whatfoever,*^     (Se<SL  12.) 

The  words  of  the  laft  claufe  are  very  general,  and  feem  to 
exclude  every  proceeding  in  full  Parliament  for  the  trial  of  a 
Peer  in  the  ordinary  courfe  of  juftice.  But  that  conftru6lion 
was  rejefted  in  the  cafes  of  the  Earls  of  Kilmarnock  and  Cro^ 
martie  and  of  the  Lord  Balmerino ;  and  accordingly  all  the 
Peers  and  Lords  Spiritual  were  fummoned ;  and  thofe  Lords 
wbo  appeared  having  taken  the  oaths  appointed  by  the  a£t, 
the  bifbops  upon  the  day  the  trial  came  on,  after  making  the 
ufual  proteftation,  withdrew  j  and  the  prifoners,  before  their 
arraignment,  were  informed  by  the  High  Steward,  that  they 
were  indded  to  die  benefit  of  this  a&  in  it's  full  extent. 


*  Sec  the  conference  between  the  Lords  aniT  Commons  \ipoii  this  claufe  hi 
KtMiui's  idvoL  p.  615.  Both  Houfes  plainly  untlerftood  the  claufe  to'  refer 
10  the  trial  of  a  Peer  in  the  coutt  of  the  Lord  High  Steward. 

0.4  The 
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QHAP.  HI,  The  futnamnmg  the  Lords  Spiritual  to  the  trial  of  thofo 
Lords  was,  I  apprehend,  a  prudent  caution,  in  order  to  obviate 
£i  doubt,  that  might  otherwife,  at  that  critical<dme,  have  ariien 
from  the  word$  of  the  ftatute,  whichi^as  I  before  obferved,  are 
very  general.  But,  general  as  they  are,  I  do  not  conceive,  that 
they  made  that  meafure,  though  extremely  prudent,  ahfolutely 
and  indifpenjibly  neceflary ;  for  gener^  words  ii^  a  ftatute  muft 
be  controuled  by  the  apparent  intent  of  the  legiflature ;  they 
muft  in  conftrudion  be  adapted  to  cafes  then  in  contemplation,, 

A  and  to  every  other  provifion  in  the  ftatute,  fo  as  to  reader  the 

whole  one  uniforqi  confiftent  rule. 

I  will  now  in  a  few  words  apply  this  obfervation  to  the  pre- 
fcnt  cafe. 

The  aft  provideth,  that  every  Peer  fo  fummoned  and  ap- 
pearing fliall  vote  in  the  trial  By  voting  in  the  trial  muft,  ' 
as  I  apprehend,  be  meant  voting  ihroughBut  the  trial,  voting  as 
a  competent  judge  in  every  queftion  that  (hall  arife  during  the 
trial  'y  and,  above  all,  in  the  grand  queftion  for  condemnation 
or  acquittal.  Now  upon  this  laft  queftion  the  biftiops  cannot 
vote ;  though  it  hath  been  refolved,  and  praftice  hath  efta-^ 
blilhed  the  rule,  that  in  a  proceeding  in  full  Parliament  in  a 
cafe  of  blood,  they  may,  if  they  choofe  it,  vpteupon  zW  previous 
queftions  *.  But  in  a  proceeding  in  the  court  of  the  High 
Steward,  which,  I  conceive,  this  claufe  of  the  ftatute  had  prin- 
cipally in  contemplation,  and  to  which  no  mere  fpiritual  Lord 
was  ever  fummoned  or  could  be,,  no  queftion  but  for  acquittal 
or  condemnation  is  the  fubjeft  of  any  votes  for  in  all  points  of 
law  or  praftice  the  High  Steward  giveth  the  rule  as  fole  judge 
in  the  court. 

To  conclude  this  head,  jhe  ad  may,  widi  propriety  enough, 
be  faid  to  regulate  the  proceeding  in  both  courts,  that  of  the 
High  Steward  $md  that  in  full  Parliament,  but  it  doth  not 
alter  the  nature  and  cpnftitudon  pf  either.  Confequently, 
it  doth  not  give  to  the  Lords  Spiritual  any  right  in  cafes  of 
blood,  which  they  had  not  before;  what  concluftons  foever- 
men  of  interloping  bufy -talents  may  hereafter  be  tempted  ^ 


*  Jce  the  Lords'  Journal  13th  an^  X4th  May  1^79,  ip  the  cafe  of  Lord 
Jitmhy  and  Che  popUh  Lords* 
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^w  from  Jty  or  from  this  precedent  s  which,  as  I  fitid  beforey     CHAP.  lUU 

IS  founded  in  great  wifdom  for  obviating  doubts,  which  might 

have  arifen>  and  proceeded  from  the  fame  prudential  motives 

from  which  die  a^s  I  have  already  cited  for  iaving  the  rights  of  See  sea.  3  of 

the  Peerage  Jii     The  meafurc  in  both  cafes  was  extremely  ^  *     ^^' 

right  but  not  of  abfelute  indifpenfible  necei&ty. 

Sect.  ii.    By  the  5th  and  6tb  fet^ions  of  the  a&  no  pro-^      s^a.  ir. 
fecution  fhall  be  for  any  of  the  tre^ons  or  mifprifions  within  ^^^^^1^ 
the  aft,  committed  in  England,  Wales,  or  Berwick  upon  Tweedy    ' 
unlefs  the  biH  of  indiftment  be  found  within  three  years  after 
the  oiFence  committed ;  fave  in  cafes  of  ^LiTaflination  attempted 
on  the  perfon  of  the  King  by  poifpn  or  otherwiie. 

This  limitation  is  by  the  letter  of  th^  ad  confined  to  the 
fputhern  parts  of  Great  Britain,  and  before  the  union  it  qould 
not  be  otherwife.  But  I  conceive,  that  by  the  general  tenor 
of  the  7  y/n.  if  is  extended  to  ^reafons  of  the  like  kind  com- 
mitted in  Scotland:  ip  was  fo  underwood  at  the  time  pf  the 
rebellion  in  1715;  and  the^efo^'e  after  all  the  proceedings  upon 
the  fpeclal  commiffions  in  England  vftTQ  over,  another  (peciaj 
commiffion  went  into  Scotland  merely  for  the  finding  bills  of 
indiftment  in  the  proper  counties  and  ftewartles,  in  Order  to 
prevent  the  limitation  taking  place^ 


ftac.  7  Amu 

C.  21. 


Sect.  12.  I  will  now  confider  the  clauies  in  the  7th  of  ^^  ^^^ 
Q^  Anne,  which  I  before  hinted  at.  The  nth  feftion  of  that  Provifionsof 
ad  provideth,  <*  That  when  any  perfon  is  indifted  for  high 
•*  treafon  or  mifprifion  of  treafon,  a  lift  of  the  witneffes  that 
^f  fhall  be  produced  at  the  trial  for  proving  the  (aid  indift- 
<^  ment,  and  of  the  jury,  mentioning  the  namqs,  profeffion  and 
<f  place  of  abode  of  the  faid  witnefles  and  jurors^  fhall  be 
*^  given  at  the  fame  time  that  the  copy  of  the  indiftment  is 
^  delivered  to  the  party  indifted ;  and  that  copies  of  all  in* 
*^  diftments  for  the  offences  aforeiaid  with  fuch  lifts  fhall  be 
<^  delivered  ten  days  before  the  trial,  and  in  the  prefence  of  two 
f^  QX  more  credible  witneffes/' 


This 


^ 
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CICAP,  in.         Thk  proviiion  wiD,  as  the  cafe  now  ibnds,  take  place  upan 

tile  death  of  the  pretender*     Whether  it  may  not  be  proper  to 

See  17Geo.II.    poftpone  the  tSeSt  of  it  to  the  death  of  his  ions,  upon  the  fame 

c*  39*  motive  that  the  ebuife  in  this  a&  touching  the  corruption  of 

blood  upon  an  attainder  for  high  treafon  hath  been  pofiponed 
to  that  event ;  or  indeed  whedier  it  {hould  be  fuffered  to  uke 
place  at  all  muft  be  fubmitted  to  better  judgments.  But  ibme 
objedions  have  occurred  to  me,  which  I  will  mention* 

(See  6  Oeo.tqk      No  provifion  is  made  with  regard  to  the  treaibns  not  com* 
«•  53*  ^  !•)       prebended  within  the  general  purview  of  the  7th  of  King 

William  or  by  name  excepted  out  of  it.  The  words  of  the 
a£l,  ^  Indidled  for  high  treafon  or  mifprifion  of  treafon^"  are 
large  enough  to  take  in  all  manner  of  high  treafons  and  mifpri- 
fion of  trealbn,  and  undoubtedly  they  will  be  fo  underftood ; 
for  this  zBt  will  be  confldered  as  one  of  thofe  which  merit  a 
liberal  conftru^tion. 

When  this  claufe  fhall  take  place  no  high  treaibn  or  mifpri- 
fion of  treafon,  not  even  thofe  concerning  the  coiny  can  poffibly  be 
tried  in  the  circuit,  nor  at  the  Old  Bailey^  without  great  delay 
and  double  expence }  for  the  copy  of  the  indi£bnent  cannot 
be  delivered  before  it  is  found  by  the  grand  jury,  they  make 
the  bill  preferred  to  them  an  indi<£tment  by  finding  it ;  and  ten 
clear  days,  exclufive  of  the  day  of  delivery  and  die  day  of  trial, 
and  of  intervening  Sundays^  which  is  the  prefent  pra^lice  founded 
on  the  7th  of  King  fVUliam^  will  carry  die  aibir  much  beyond 
the  dme  allowed  for  any  affi^^es  or  ordinary  £aol-delivery  in  thQ 
kingdom. 

The  fumifhing  the  prifoner  widi  the  names,  profeflions,  and 
|daces  of  abode  of  the  witnefles  and  jury  h  long  before  die 
trial  may  ferve  many  bad  purpofes,  which  are  too  obvious  to 
be  mentioned.  One  good  purpofe,  and  but  one,  it  may  ferve. 
It  giveth  to  the  prilbner  an  opportunity  of  informing  htmfelf  of 
the  charader  of  the  witnefles  and  jury.  But  this  fingle  advan- 
tage will  weigh  very  little  in  the  fcale  of  juftice,  or  found  po- 
licy, againft  the  many  bad  ends  which  may  be  anfwered  by  it. 
However,  if  it  weighed!  any  thing  in  the  fcale  of  juftice,  the 
Crown  is  indtled  to  the  fame  opportunity  of  fifdng  the  cha- 
radler  of  the  prifoner's  witnefles. 

Equal 
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Equal  juflice  is  ceitainly  due  to  the  Crown  and  the  publiclc*  cH\p,  Ut» 
For  let  it  be  remembered,  that  the  publiclc  is  deeply  interefted 
in  every  profecution  of  this  kind  that  is  well  founded.  Or 
ihall  we  prefume,  that  all  the  management^  all  the  pradjiing 
upon  the  hopes  or  fears  of  witnefles  lyetb  on  one  fide  I  It  is 
true,  power  is  on  the  fide  of  the  Crown.  May  it,  for  the  lake 
of  the  conftitutional  rights  of  the  fubjed^  always  remain  where 
the  wifdom  of  the  law  hath  placed  it !  But  in  a  Government 
like  our*s  and  in  a  moft  changeable  climate,  power,  if,  in  cri- 
minal profecutions,  it  be  but  fufpefted  to  aim  at  oppreiEoo^ 
generally  difiu-meth  itfelf.  It  raif::th  and  giveth  countenance 
to  a  fpirit  of  oppofition,  which  falling  in  with  the  pride  or 
weaknefs  of  fome,  the  falfe  patriotifm  of  others,  and  the 
fympathy  of  all,  not  to  mention  private  attachments  and  party- 
conneftions,  generally  turns  the  fcale  to  the  favourable  fide^ 
and  firequently  againft  the  juftice  of  the  cafe. 


END    OF    THE    DISCOURSE 
ON    HIGH    TREASON. 
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T  O      T  H  K 

DISCOURSE      ON      HOMICIDE* 

IS  H  A  LL  confider  the  law  touching  homicide  under  the 
fbliowing  dtftind:ions« 

It  is  either  occafioned  by  accident,  which  human  prudence 
could  not  forefee  or  prevent. 

■i 

Or  it  is  founded  in  juftice. 
Or  in  neceffity. 

Or  it  is  owing  to  a  fudden  tran(port  of  paiEon,  which)  throug|i| 
Ae  benignity  of  the  law,  is  imputed  to  human  infirmity. 

Or  it  is  founded  in  malice. 

Before  I  proceed  to  thefe  matters  I  think  proper  to  premife 
a  few  things. 

1.  In  every  charge  of  murder^  the  fa^  ofkUKng  being  firft  MzVwtft^ 
frovedy  all  the  circumftances  of  accident,  neceility,  or  infirmity  are  ^w»^ 

to  be  fatisfa£lorily  proved  by  the  prifoner,  unlefs  they  arife  out  of 

the  evidence  produced  againll  him ;  for  the  law  prefumeth  the  (Ld  Rafub 

fa<fi  to  have  been  founded  in  malice,  until  the  contrary  appear-  V^      % 

eth.     And  very  right  it  is,  that  the  law  Ihould  fo  prefume. 

The  defendant  in  this  inftance  ftandeth'  upon  juft  the  fame 

foot  that  every  other  defendant  doth :  the  matters  tending  to 

juftify,  excufe,  or  alleviate  muft  appear  in  evidence  before  he 

can  avail  hini^elf  of  them. 

• 

2.  In  every  cafe  where  the  point  turneth  upon  the  quef-  Province  of  th« 
tion,  whether  the  homicide  was  committed  wilfully  and  malici-  ^*"^' 
oufly,  or  under  circumftances  juftifying,  excufing,  or  alleviat- 
ing, the  matter  of  fa£b,  viz.  whether  the  faffs  alUdged  by  way 

rf  juftijictttionj  excufe^  or  alleviation  are  true^  is  the  proper 
and  only  province  of  the  jury.    But  whether,  iqion  a  fuppo-  Provmct  of  thp 
fition  of  the  truth  of  faas,  fuch  homicide  be  juftified,  ex-   (^Raym. 
cufed,   or  alleviated  muft  be  fubmitted  to  the  juc^ment  of  '49 1* 
Ihe  court  i  for  the  conftrudion  the  law  puttedi  upon  fu£b  ^^^  ^^^'^ 

ftated 
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fiated  and  agreed,  or  found  by  a  jury  is  in  this,  as  in  all  cnhef 
cafes,  undoubtedly  the  proper  province  of  the  court.  In  cafes 
of  doubt  and  real  difEculty  it  is  commonly  recommended  to  the 
jury  to  ftate  fa£ts  and  circumftances  in  a  fpecial  verdid.  But 
where  the  law  is  clear,  the  jury,  under  the  dire<£on  of  the 
court  in  point  oflawy  matters  of  fa£t  being  ftill  left  to  their  de- 
termination, may,  and,  if  they  are  well  advifed,  always  will  find 
a  general  verdid,  conformably  to  fuch  dire£lioo« 

M  ptajlionem  juris  ncn  refpondent  juratores. 

I«pl  nockm  of      3*  When  the  law  maketh  ufc  of  the  term  Malice  afon^ 
■uU>ct»  tbought^  as  defcriptive  of  the  crime  of  murder,  it  is  not  to  be 

underftood  in  that  narrow  reftrained  fenfe,  to  which  the  mo- 
dern ufe  of  the  word  Adalice  is  apt  to  lead  one,  a  principle  of 
malevolence  to  particulars ;  for  the  law  by  the  term  MaUce  in 
this  inftance  meaneth,  that  the  fad  hath  been  attended  with 
fiich  circumftances  as  are  the  ordinary  fjrmptoms  of  a  wicked, 
depraved,  malignant  fpirit. 

In  the  cafe  of  an  appeal  of  death,  which  was  antiently  the 
ordinary  method  of  profecution,  the  term  Malice  is  not,  as  I 
remember,  made  ufe  of  as  defcriptive  of  the  offence  of  murder 
in  contradiftinflion  to  fimple  felonious  homicide.  The  prece- 
dents charge,  that  the  faft  was  done  nequitir  ^  infelonia^  which 
fidly  taketh  in  the  legal  fenfe  of  the  word  Malice.  The  words 
per  malitiam  and  malitiosl  our  oldeft  writers  do  indeed  fre- 
quently ufe  in  fome  other  cafes ;  and  they  conftantly  mean  an 
ai^ion  flowing  from  a  wicked  and  corrupt  motive,  a  thing 
done  malo  animoj  niald  confcientia^  as  they  exprefs  themfelves. 
Of  which  many  inftances  might  be  given.  I  will  mention  one 
or  two. 

The  method  of  proceeding  in  antient  times  in  a  cafe  of 

robbery  or  larciny,  where  the  ftolen  goods  Virere  found  upon 

.  the  defendant,  was,  that  if  he  alledged  that  he  bought  them 

of  another,  whom  he  named  and  vouched  to  warruity,  the 

vouchee,  if  he  appeared  and  entered  into  warranty,  was  to 

De  Corona,        ftand  in  the  place  of  the  defendant  pro  bono  i^  mah.    Brae* 

c.32.f.  7.  ^^  fpeaking  of  this  matter  faith,  Intrat  quandoque  in  difiu- 

fimem  (^  warrantum  aliquis  malitiose  (^  per  fraudem  &  per 

tiV.  r.  c,  }8.     mercedenh  Ji^tit  campio  conduSlitius.-^Fleta^  on  the  fame  Cib- 

^'  ^  '*  jed,  after  ftating  the  cafe  of  the  hired  champion  in  BreK^ 

ton*% 


i 
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Iftvz's  words,  putteth  another  fimilar  to  it.  A  perfon  in  holy 
orders  entereth  into  warranty  for  hire,  but  refufeth  to  take  his 
trial  before  lay-judges  propter  prlviUgium  cUricaU,  In  this  cafe, 
faith  he,  the  warranty  availeth  nothing,  "  Et  cUricus  gaola  pr§ 
^  malitia  commlttetur  faf  redimatur^ 

The  legiflature  liath  liSccwife  frequently  ufed  the  terms  mallet 
and  maliciou/Iy  in  the  fanie  general  fenfe,  as  denoting  a  wicked^ 
perverfe,  and  incorrigible  diipofition. 

The  ftatute  de  malefaSforibus  in  pjrt/j  recit^th,  that  thofe  ai£.  I.  i^.tc.t. 
trefpaffers  did  frequently  refufe  to  yield  themfelves  to  juftice; 
**  immo  malitiam  fuam  profequendo  £sf  continuande'^  did  flee  or 
ftand  upon  their  defence. 

The  4  and  5  Ph.  and  M.  enafleth,  «  That  eveiy  perfon   C.  4. 
**  that  fliall  nidlicioujly  Command,  hire,  or  counfel  any  perfon  to 
**  do  any  robbery— and  being  arraigned  fliall  ftand  mute  of  w^- 
**  ZrW."     TKe  word  in  both  parts  of  the  a(ft  plainly  imported! 
in  general  a  wicked,  perverfe,  and  incorrigible  difpofition. 

Numberlefs  inftanceS  of  the  like  kind  might  be  produced; 
which,  I  doubt  not,  every  attentive  reader  hath  obferved.  But 
thefe  are  fufficient. 

In  the  fame  latitude  are  the  words  tnaUce  afbretheught  to  fee 
Underftood  in  the  ftatutes  which  ouft  clergy  in  the  cafe  of 
wilful  murder.  The  malm  animus^  which  is  to  be  coUeSed 
from  all  circumftances,  and  of  which,  as  I  before  faid,  the 
court  and  not  the  jury  is  to  judge,  is  what  bringeth  the  of- 
fence within  the  denomination  of  wilful  malicious  murder,  what- 
ever might  be  the  immediate  mcftive  to  it ;  whether  it  be  done, 
as  the  old  writers  exprefs  themfelves,  "  ira  vel  odio^  vel  caufd 
"  lucriy^*  or  from  any  other  wicked  or  mifchievous  incentive. 

And  I  believe  moft,  if  not  all  the  cafes,  which  in  our  books 
are  ranged  under  the  head  of  implied  malice^  will,  if  carefully  ad- 
verted to,  be  found  to  turn  upon  this  ftngle  pointj  that  the  fa£t 
hath  been  attended  with  fucli  circumftances  as  carry  in  them 
the  plain  indications  of  an  heart  regardlefs  of  focial  duty  and  fa*- 
tally  bent  upon  mifchief  *. 
'  ■    '»■  II  I  -  ■    .... — __^ —  --  -     — ^  -  -  ■  _, 

*  The  word  marai.%  is  ufcd  in  the  fame  general  fcnfc  in  the  beft  Romaa 
authors  and  in  the  civil  Iaw.  (See  Cjhi/'s  lexicon  juild.  or  inc".-d  any  oihcr 
ajiproved  diAionary.  Verb.  Muiiiia,)  But  I  think  it  muchfyf.r  lo  coufult 
ourownbook^  for  the  fcnfe  of  terms  made  ufe  of  in  our  law.  See  Loid 
l^a^  1487,    K(U  126, 127.    {S:,a.  770.    2  /^o//.  Rep.  461.) 

R  I  pro-* 
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I  proceed  now  to  the  feveral  ipecies  of  hoiiucide»  as  fbtf 
fall  under  the  dillincttons  before  mentioned 


CHAP.     I. 

Homicide  occalioned  by  Accident,  which  human 
Prudence  could  not  forefee  or  prevent,  impro- 
perly called  Chancc-medley. 

THIS  ipecies  of  homicide  is  where  a  man  doing  a  law* 
ful  2&  without  intention  of  bodily  harm  to  any  perfon, 
and  ufing  proper  caution  to  prevent  danger,  unfortunately  hap* 
peneth  to  kill.  A  variety  of  cafes  coming  within  thisdefcrip- 
tion  of  homicide  involuntary  and  merely  accidental  have  been 
put  by  the  writers  on  the  f]ubje6t,  which  it  is  not  neccflary 
for  me  to  repeat  in  this  place.  It  will  be  of  more  general  fer* 
vice  to  ftate  the  feveral  reftridions  and  limitations,  under  which 
this  rule  is  to  be  confidered,  which  wiU  make  the  true  extenc 
of  it  better  underftood. 

SeA'.  f*  Sect.  i.    In  order  to  bring  the  cafe  within  this  defcrip-> 

feUaVfror    **0"»  *«  ^  ^"^^  "^^^^^  d^*  ^"f^^tJ^  '"'ift  ''c  lawful :  for.  if 
unlawful.  the  a<5t  be  unlawful,  I  mean  if  it  be  malum  inf^  the  cafe  wiU 

amount  to  felony,  either  murder  or  manflaughter,  as  circum- 

flanccs  may  vary  the  nature  of  it.    If  it  be  done  in  profecu- 

tion  of  a  felonious  intention  it  will  be  murder,  but  if  the  intent 

vrent  no  farther  than  to  commit  a  bare  trefpafs,  manflaughter : 

3  Inft.  56-  though,  I  confcfs,  Lord  Coke  feemeth  to  think  otherwife. 

I  do  not  intend  to  enter  into  a  long  detail  of  cafes  falling 
within  this  rule,  or  any  others  which  I  fhall  lay  down.  I  wiU 
content  myfelf  with  a  few  plain  inftances:  for  I « have  neither 
leifure  nor  inclination  to  give  the  reader  a  common-place  of 
what  other  writers  have  faid.  My  defign  is,  as  far  as  I  am  able^ 
to  reduce  every  fubjedl  I  treat  of  to  it's  principles;  and  the 
cafes  I  cite  are  intended  merely  by  way  of  illuftration. 

Kcl.  117.  J^  fhooteth  at  the  poultry  of  5,  and  by  accident  killeth 

6  t.   n.  222.    ^  ^^  ^  .^  ^  intention  was  to  fteal  the  poultry,  which  muft 

be 
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be  cotle<^ed  from  circumftances,  it  will  be  murder  by  reaibn  of     CUAP.  I*]. 
that  felonious  intent  j  but  if  it  was*done  wantonly  and  without 
that  intention  it  ^ill  be  barcfly  manflaughten 

>  * 

The  rule  I  have  laid  down  fuppofethj  that  the  aft  from  which 
'death  chtued  was  malu?n  infe  :  for  if  it  was  barely  malum  prohi^ 
iitumj  as  (hooting  at  game  by  a  perfon  not  qualified  by  ftatUte-  x  Hale  4^5^ 
law  to  keep  or  ufc  a  gun  for  that  purpofe,  the  cafe  of  a  perfoa 
fo  ofFehding  Wm  fall  under  the  fame  rule  as  that  of  a  qualified 
man  j  for  the  ftatates  prohibiting  the  deitrudlion  of  the  game^ 
iinder  certain penalt'uf^  will  not,  in  a  queftion  of  this  kind,  en-* 
liance  the  ^cldent  beyond  it's  intrinfick  moment* 

Sect.  2.    Death  enfuing  from  accidents  happening  at  (ports       Sea.  2* 
and  recreations^  fuch  recreations  being  innocent  and  allowable^  reci-cath!f«? 
lalls  within  the  rule  of  exciifable  homicide.     Lord  Haie  indeed   ▼  H^ic  472,  anil 
Keemedi  to  be  of  opinion^  that  perfons  playing  at  cudgels  oT    "°^  ^^* 
JFoils,  or  wreftling  hy  cdnfent,  if  death  enfiieth  from  a  blow^ 
^ufli,  or  fall  given  in  thofe  exercifes,  ought  to  be  excepted  out 
of  this  rule.     This  opiilioh  he  groundeth  upph  a  principle  very 
true  when  properly  applied ;  but  he  feenieth  in  this  place^  I 
fpeak  it  with  great  deference,  to  be  raiftaken  in  the  applicatioa 
of  iL    ^  He,  faith  the  learned  judge,  that  voluntarily  and  know- 
^^  ingly  intends  hart  to  the  perfon  of  a  man^  though  he  intend 
^  not  death)  yet  if  death  enfues^  it  excufeth  not  from  the  guilt 
^  of  milrder,  or  manflaughter  at  lead  ;  as  if  A,  intends  to  beat 
*^  B.  but  not  to  kill  him^  yet  if  death  enfues^  this  is  murder  or 
^  manflaughter^  as  the  circumftatlees  of  the  cafe  happen;'^ 

If  A,  intertdeth  to  beat  B.  in  anger  or  from  preconceivei 
malice^  and  death  enfiieth^  it  will  doubtlefs  be  no  excufe» 
that  he  did  not  intend  all  the  mifchief  that  followed:  for 
what  he  did  was  malum  in  fe^  and  he  muft  be  anfwerable  for 
the  confequence  of  it.  He  certainly  beat  him  with  an  m^ 
tention  of  doing  him  fome  bodily  harm,  he  had  no  other 
intent^  he  could  have  no  other;  he  is  therefore  anfwerabld 
for  all  the  harm  he  did.  But  is  this  the  cafe  of  perfons  whci 
in  perfeft  friend(hip  engage  by  mutual  confent  in  any  of 
thofe  recreations  for  a  trial  of  fkill  or  manhoodj  or  for  improve- 

A  2  laeot 
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CHAP.  I.  tticnt  in  the  ufe  of  their  weapons  ?  Here  is  indeed  the  appeal* 
ance  of  a  combat,  but  it  is  in  reality  no  more  than  a  friendly 
exertion  of  ftrength  and  dexterity  for  the  purpofes  I  have  men- 
tioned. And,  which  taketh  the  cafe  out  of  the  general  rule  laid 
down  by  the  learned  judge,  and  entirely  diftinguifheth  it  from 
that  he  putteth  by  way  of  illuftration,  bodily  harm  was  not  the 
motive  on  either  fide,  I  therefore  cannot  call  thefe  exercifes  un- 
lawful ;  they  are  manly  diverfions,  they  tend  to  give  ftrength, 
fkill,  and  aSivity,  and  may  fit  people  for  defence,  publick  as 
well  as  perfbnal,  in  time  of  need.  I  would  not  be  underftood 
to  fpeak  here  of  prize-fighting  and  publick  boxing-matches,  or 
any  other  exertions  of  courage,  ftrength  and  a£tivity  of  the  like 
kind,  which  are  exhibited  for  lucre,  and  can  fervc  no  valuable 
purpofe,  but  on  the  contrary  encourage  a  fpirit  of  idlenefs  and 
debauchery ;  for  thefe  diforders  will,  I  conceive,  fall  under  a 
quite  different  confideration. 

As  to  playing  at  foils,  I  cannot  fay,  nor  was  it  ever  (aid 
that  I  know  of,  that  it  is  not  lawful  for  a  gentleman  to  learn 
the  ufe  of  the  fmall-fword  \  and  yet  that  cannot  be  learned  with« 
out  pra£Hfing  with  foils.  The  learned  judge  in  the  pailages 
laft  referred  to  citeth  two  cafes  s^ainft  this  exercife.  The 
firft  is  not  particularly  ftated,  and  therefore  I  fay  nothing  to  it. 
The  other.  Sir  John  Cbiche/fer*s  cafe,  doth  not  in  my  opinion 
conclude  to  the  point  in  queftion ;  for  there  was  infa^  no  play ^ 
ing  AT  FOILS  in  that  cafe ;  Sir  John  paflfed  at  his  fervant  with 
his  fword  in  the  fcabbard,  he  parried  with  a  bedftafF^  and  in 
the  heat  of  the  exercife  the  chape  of  the  fcabbard  flew  off,  and 
the  fervant  was  killed  by  the  point  of  the  fword.  Sir  John 
ought  not  to  have  ufed  a  deadly  weapon  with  fo  little  caution. 
The  chape  was  likely  enough  to  be  beaten  off  in  the  violence  of 
the  play,  and  if  that  fhould  happen,  death,  or  fome  great  bodily 
harm  muft  enfue.  He  did  not  ufe  that  degree  of  circum- 
fpedtion  which  common  prudence  would  have  fuggefted ;  and 
therefore  the  faS,  fo  circumflanced^  might  well  amount  to  man- 
flaughter,  though  the  exercife  itfclf  with  proper  weapons  might 
have  been  otherwire  lawful. 

The 
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The  leaiHied  judge  mentioneth  the  cafe  of  publick  joufts  and  CHAP.  I. 
tournaments  without  the  command  of  the  King,  as  falling  witliin 
the  fame  rule  with  the  exercifes  juft  mentioned :  but  the  cafes 
•differ  greatly;  for  publick  joufts  and  tournaments  drew  a  great 
concourfe  of  high  fpirits  and  warm  blood  into  the  field,  afjem-- 
bites  not  always  conjiflent-witb  the  publick  tranquility-,  and  j'eldom 
ending  without  fome  bloodjhed.  And  for  that  reafon,  I  prefume,  it 
was,  that  even  in  thofe  days  of  chivalry  they  were  deemed  un-  See  Madox's 
lawful  afTemblies,  unlefs  by  fpecial  licence  from  the  Crown.         ca"hb.Vc.V.* 

A  man  at  the  diverfion  of  cock-throv/ing  at  fhrovctidc,  which  . 
hath  too  long  prevailed,  miffed  his  aim;  and  a  child  looking 
on  received  a  blow  from  the  flafF,  of  which  he  foon  died.  X 
once  in  the  circuit  ruled  it  manflaughter.  It  is  a  barbarous 
unmanly  cuflom,  frequently  productive  of  great  di (orders,  dan- 
£ero.us  to  the  by-ftanders,  and  ought  to  be  difcouraged. 

Sect.  3.    If  an  aftion  unlawful  in  itfelf  be  done  deliberately        sca.  3. 
and  with  intention  of  mifchief  or  great  bodily  harm  to  particulars,   ^  P*^^'J}I  ^J!'. 
or  of  mifchief  indifcriminately,  fall  it  where  it  may,  and  death    icd  m  dont;  an 
enfue  againfl  or  befide  the  original  intention  of  the  party,  it  will    ^ol**^^^^"  ^^^ 
be  murder.     But  if  fuch  mifchievpus  intention  doth  not  appear, 
which  is  matter  of  faft  and  to  be  pollefted  from  circumftances, 
SiVii  the^  wsis  done  heedlefsly  and  incautioufly,  it  will  be  man- 
flaughter,. not  accidental  death,   becaufe  the  aft  upon  which 
death  enfued  was  unlawful. 

Under  this  head  I  will  mention  a  cafe,  which,  through  the 
ignoranc.e  or  Jenity  of  juries,  hath  been  fometimes  brought 
within  the  rule  of  accidental  death.  It  is  where  a  blow  aimed 
at  one  perfon  Jighteth  upon  another  and  killeth  him.  This 
in  a  loofe  way  of  fpeakhig  may  be  called  accidental  with  re^ 
gard  to  the  perfon  whs  dieth  by  a  blow  not  intended  againji 
HIM.  But  the  law  confidereth  this  cafe  in  a  quite  different 
light.  If  from  circumftances  it  appeareth,  that  the  injury  in-  (Piowd.  47^ 
tended  to  A^  be  it  by  poifon,  blow,  or  any  other  means  of  J„°'  ',"  J^.^^ 
death,  would  have  amounted  to  murJcr  fuppofing  him  to 
have  been  killed  by  it,  it  will  amount  to  the  fame  offence 
if  5.  happeneth  to  fall  by  the  fame  means.     Our  books  fay, 

R  3  that 


a6z 

CHAP.  I. 


CMitinn  necef- 
fxry  in  doing  a 
Uwful  adlf 


(i  Hale 454*) 


Comb.  4o8« 
I  Hale  47i|.. 
K  el.  64,153, 
J54. 


DISCOURSE      H, 

that  iti  this  cafe  the  malice  egreditur  perfonanu  But  to  fpeak 
more  inteUigibly,  where  the  injury  intended  againft  >/.  pro- 
ceeded from  a  wicked,  murderous,  or  mifchievous  motive,  the 
party  is  anfwerable  for  all  the  confcquences  of  the  a£Hon,  if 
death  enfucth  from  it,  though  it  had  not  it's  ^Sc&,  upon  the 
perfon  whom  he  intended  to  defiroy.  The  maiiUa  I  have  al- 
ready explained,  the  heart  rega^dlefs  of  focial  duty  and  delibe- 
rately bent  upon  mifchief,  and  confequently  the  guilt  of  the 
party  is  juft  the  fame  in  the  one  cafe  as  in  the  other.  On 
the  other  hand,  if  the  blow  intended  againft  jf,  and  lighting 
on  B.  arofe  fi-om  a  fudden  tranfport  of  paffion,  which  in  cafe  jf» 
had  died  by  it  would  have  reduced  the  offence  to  manflaughter, 
the  hH  will  admit  of  the  fame  alleviation  if  S*  (hould  happen. 
to  M  by  it. 

Sect.  4.  It  is  not  iufficient,  that  the  zSt  upon  which  death 
enfueth  be  lawful  or  innocent,  it  muft  be  done  in  a  proper 
manner  and  with  due  caution  to  prevent  mifchief.  Parents, 
mafters,  and  other  perfons,  having  authority  in  foro  domeftkoy 
may  give  reafonable  correction  to  thofe  under  rfieir  care  ;  and 
if  death  enfueth  without  their  fault,  it  will  be  no  more  than  ac-* 
cidental  deaths  But  if  the  correftion  exceedeth  the  bounds  of 
due  moderation,  eiflier  in  the  meafure  of  it  or  in  the  inftrument 
made  ufe  of  for  that  purpofe,  it  will  be  cither  murder  or  man- 
flaughter according  to  the  circumftances  of  the  cafe.  If  with 
a  cudgel  or  other  thing  not  likely  to  kill,  though  improper  for 
the  purpofe  of  correlation,  manflaughter.  If  with  a  dangerous 
weapon  likely  to  kill  or  maim,  due  regard  being  always  had  to 
the  age  and  ftrength  of  the  paity,  murder* 

This  rule  touching  due  caution  ought  to  bo  well  confldered 
by  all  perfons  following  their  lawful  occupations,  eipecially  fuch 
from  whence  danger  may  probably  arife* 

Workmen  throw  ftones,  rubbifli,  or  other  things  from  an 
hoyfe  in  the  ordinary  courfe  of  their  bufmefs,  by  which  a 
.perfon  underneath  happeneth  to  be  killed.  If  they  look  out 
ind  give  timely  warning  beforehand  to  thofe  below,  it  will 
be  accidental  dcath«    If  without  fuch  caution,  it  w^  amount 

to 
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to  manflaughtcr  at  leaft.    It  was  a  lawful  aft,  but  done  in  an      CHAP.  i. 
improper  manner  ♦•  • ,  Hale  472, 

475* 

It  is  indeed  faid  in  Kelyng-f^  that  if  this  be  done  in  the  f  Kel.  40. 
ilreets  of  London  or  other  populous  towns,  it  will  be  man- 
ilaughter  notwithftanding  the  caution  I  have  mentioned  is  ufed. 
But  this  will  admit  of  fome  limitation.  If  it  be  done  early  in 
the  morning,  when  few  or  no  people  are  ftirring,  and  the  ordi- 
nary caution  is  ufed,  I. think  the  party  is  excufable.  But  when 
the  ftreets  are  full  that  will  not  fuffice ;  for  in  the  hurry  and 
noife  of  a  crowded  ftreet  few  people  hear  the  warning  or  fuffi- 
ciently  attend  to  it. 

A  perfon  driving  a  cart  or  other  carriage  happeneth  to  kill,  x  Hale47(. «' 
Iff  he  (aw  or  had  timely  notice  of  the  mifohief  likely  to  enfue, 
and  yet  drove  on,  it  will  be  murder ;  for  it  was  wilfully  and 
deliberately  done.  Here  is  the  heart  regardlefs  of  focial  duty, 
which  I  have  already  taken  notice  of.,  If  he  might  have  feen 
the  danger,  but  did  not  look  before  him,  it  will  be  manflaugh* 
ter  for  want  of  due  circumfpedion.  But  if  the  accident  hap- 
pened in  fuch  a  manner  that  no  want  of  due  care  could  be 
imputed  to  the  driver,  it  will  be  accidental  death,  and  the  driver 
will  be  excufed. 

I  need  not  ftate  more  caies  by  way  of  illuftration  under 
this  head ;  diefe  are  fufficient.  But  I  cannot  pafs  over  one  re- 
ported by  Kelyng^  becaufe  I  think  it  an  extremely  hard  cale,  and  Kel.  41* 
of  very  extenftve  influence.  A  man  found  a  piftol  in  the  ftreet, 
which  he  had  reafon  to  believe  was  not  loaded,  having  tried  it 
with  the  rammer',  he  carried  it  home  and  ihewed  it  to  his  wife; 
and  fhe  ftanding  before  him  he  pulled  up  the  cock,  and 
touched  the  trigger.  The  piftol  went  oiF  and  killed  the  wo- 
man.   This  was  ruled  mapilaughter. 

It  appeareth,  that  the  learned  editor  was  not  fatisfied  widi  Ch.  Juit  Hole 
die  judgment     It  is  one  of  the  poinis  he  in  the  preface  to 
^  report  recommendeth  to  farther  confideration. 

Admitting  that  the  judgment  was  ftri£l]y  legal,  it  was,  to 
^y  no  better  o(  itjfummum  jus, 

I  cannot  help  faying,  that  the  rule  of  law  I  have  been  con- 
^dering  in  this  place,^  touching  the  confequence  of  taking  or 
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nof  taking  due  precaution,  doth  not  feem  to  be  fufficienjtl}^ 
tempered  with  mercy.  Manflaughter  was  formerly  a  capital 
9fFcnce,  as  I  ihall  hereafter  ihew ;  and  even  the  forfeiture  ot- 
goods  and  chattels  upon  the  foot  of  the  prefent  law  is  an  heavy 
ilroke  upon  a  man,  guilty,  it  is  true,  of  an  heedleis  incautious 
condudi,  but  in  other  refpeSis  perfe^ly  innocent :  and  wbere  the 
rigour  of  law  bordereth  upon  injuftice,  mercy  fhould,  if  pof- 
fible,.  interpofe  in  the  adminifttation.  It  is  not  the  part  of 
judges  to  be  perpetually  hunting  after  forfeitures,  where  the^ 
ieart  is  free  from  guilt.  They  are  minifters  appointed  by  the 
Crown  for  the  ends  of  publick  juftice ;  and  fhould  have  written 
on  their  hearts  the  folemn  engagement  his  Majefty  is  under 
**  to  caufe  law  and  juftice  in  mercy  to  be  executed  in  all  his 
'^  judgments." 

This  I  have  faid  upon  a  fuppofition  that  the  judgment  re- 
ported by  Kelyng  was  ftridUy  legal.  I  think  it  ^vas  not :  for 
the  law  in  thcfe  cafes  doth  not  require  the  utmoji  caution  that 
can  be  ufed ;  it  is  fufficient  that  a  reafonable  precaution,  what 
is  ufual  and  ordinary  in  the  like  cafes,  be  taken.  In  the  cafe 
juft  mentioned  of  workmen  throwing  rubbifti  from  buildings, 
the  ordinary  caution  of  looking  out  and  giving  warning  by 
outcry  from  above  will  cxcufe,  though  doubtlefs  a  better  and 
more  efFeftual  warning  might  have  been  given :  but  this  ex- 
cufeth,  b^caufe  it  is  \vhat  is  ufually  given,  and  hath  been 
found  by  lon^  e^perienpe,  in  the  ordinary  courfe  of  things,  to 
aiifvvef  the  end.  The  man  in  the  cafe  under  confideration 
examined  the  piH^ol  in  the  common  way ;  perhaps  the  rammer, 
which  he  had  not  tried  before,  was  too  fliort  and  deceived  him : 
but  having  ufed  the  ordinary  caution,  found  to  have  been  ef- 
fectual in  the  like  cafes,  he  ought  to  have  been  excufed. 

« 

I  have  been  the  longer  upon  this  cafe,  becaufc  accidents 
of  this  lamentable  kind  may  be  the  lo^  of  the  wifcft  and 
the  beft  of  mankind,  and  moft  commonly  fall  amongft  the 
nearcft  friends  and  relations:  and  in  fuch  a  cafe  the  for- 
feiture of  goods,  rigoroufly  cxadted,'  would  be  heaping  af- 
fiidion  upon  the  head  of  '  the  afflicfled,  and  galling  an 
heart  already  wounded  paft  cure.  It  would  even  aggra- 
vate the  lofs  of  a   brother,  a   parent,  a  child,  or  wife,  if 

fuch 
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iUch  a  lofs  under  fuch  circumftances  is  capable  of  aggiava^*     9^^^*  h 
tioi), 

1  once  upon  the  circuit  tried  a  man  for  the  death  of  his 
wife  by  the  like  accident.  Uppn  a  Sunday  morning  the  man 
and  his  wife  went  a  mile  or  two  from  home  with  fome  neighs 
hours  to  take  a  dinner  at  the  houfe  of  their  common  friend. 
He  carried  his  gun  with  him,  hoping  to  meet  with  fome  di- 
verfion  by  the  way ;  but  before  he  went  to  dinner  he  difcharged 
it,  and  fet  it  up  in  a  private  place  in  his  friend's  houfe.  After 
dinner  he  went  to  church,  and  in  the  evening  returned  home 
with  his  wife  and  neighbours,  bringing  his  gun  with  him, 
which  was  carried  into  the  room  where  his  wife  wa%-&e  hav- 
ing brought  it  part  of  the  way.  He  taking  it  up  touched  the 
trigger,  and  the  gun  went  off  and  killed  his  wife,  whom  he 
clearly  loved.  It  came  out  iir  evidence,  that,  while  the  man 
was  at  churchy  a  perfon  belonging  to  the  family  privately  took 
the  gun,  charged  it  and  went  after  fome  game ;  but  before  the  ' 
fervice  at  church  was  ended  returned  it  loaded  to  the  place 
whence  he  took  it,  and  where  the  defendant,  who  was  ignorant 
of  all  that  had  paiTed,  found  it,  to  all  appearance  as  he  left  it.  I 
did  not  inquire,  whether  the  poor  man  had  examined  the  gun  be- 
fore he  carried  it  home;  but  being  of  opinion  upon  the  whole ) 
evidence,  that  he  had  reafonable  grounds  to  believe  that  it  was  - 
not  loaded,  I  direfted  the  jury,  that  if  they  were  of  the  fame 
opinion  they  fhould  acquit  him :  and  he  was  acquitted. 

Sect-  5-  Accidental  death,  which  happeneth  without  the  Se£^.  5. 
intervention  of  human  means,  induceth  a  forfeiture,  which  the  ^«>*^«^s. 
ignorance  and  fuperftition  of  antient  times  called  a  Deodand. 
Thefc  forfeitures  were  part  of  the  cafual  revenues  of  the 
Crown ;  and  the  value,  when  found  by  the  coroner's  inqueft, 
was  put  in  charge  to  the  (heriiF,  in  order  to  be  levied  on  the 
ville  where  the  accident  happened;  and  was  paid  into  the 
hands  of  the  King's  almoner  to  be  applied  to  pious  ufes  for 
the  foul  of  the  deceafed. 

This  forfeiture,  which  is  not  now  applied  to  fuperftltious 
lifes,  is  ftill  part  of  the  revenue  of  the  Crown,  unleis  where 

Lords 
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CHAP.  !•  Lords  of  firanchifes  sre  inttded  to  it  by  grant }  for  no  man  cm^ 
1  Inft.  III.  prefcribc  to  it,  or  to  the  goods  of  felons  of  themfelve$>  or  other 
^  Haie  419.       felonS)  or  outlaws  happening  within  his  royalty. 

I  have  nothing  to  add  to  what  other  wrkers  have  faid 
touching  deodands  more  than  to  obferve,  that  as  this  for* 
feiture  feemeth  to  have  been  originally  founded  rather  in  the 
fuperftition  of  an  age  of  extreme  ignorance  than  in  the  prin- 
ciples of  found  reafon  and  true  policy,  it  hath  not  of  late  years 
met  with  great  countenance  in  JVeflmirt/tir-hall :  and  when 
juries  have  taken  upon  them  to  ufe  a  judgment  of  difcretion, 
not  ftridly  within  their  province,  fcr  reducing  die  quantum  of 
the  forfeiture,  (I  wifh  the  temptation  to  it  was  taken  out  of 
their  way,)  the  court  of  King's  Bench  hath,  rjefufed  to  inter* 
pofe  in  fevour  of  the  Crown  or  Lord  of  the  franchife,^ 

It  hath  frequently  interpofed  it's  authority  as  fovereign  co- 
roner in  this  cafe,  and  alfo  in  the  cafe  of  fuicide^  in  favour  of 
ibifubjeSi  and  to  Jove  the  forfeiture^  but  wili  not  dp  it  in  either 
cafe  to  bis  prejudice  i  and  herein  it  proceedeth  upon,  the  £unc 
principle  of  equitable  juflice,  that  the  courts  of  Wejhninfter^ 
hall  conftantly  do  in  refufing  to  fet  aflde  a  wrong  verdtd 
given  in  favour  of  the  defendant  in  a  criminal  cafe,  or^  in  an 
h^d  a£Uon,  though  it  is  done  vi^x^  day  where  a  wrong  ver^li^ . 
goeth  againft  him. 

|s  Barnard.  8z.       In  the  cafe  of  the  King  and  Rolfe  coroner  of  Kent^  which, 
>"•)  came  on  in  Micb.  and  HiL  the  5th-of  the  King,  the  coroner's 

inqueft  found,  that  A.  B.  fitting  on  his  waggon  accidentally 
fell  to  the  ground,  and  that,  the  horfe^  drawing  the  waggon 
forward,  one  of  the  forewheels  crufhed  his  head,  of  which  he 
inftantly  died ;  and  then  concluded,  that  the  wheel,  on  which 
they  fet  a  fmall  value,  only  moved  to  his;  death.  A  motion  was 
made,  in  behalf  of  Mr.  Afompejfon  Lord  of  the  franchife,  for. 
quafhing  this  inquiiition,  upon  affidavits  tending  to  ihew,  that 
the  cart  and  horfes  were  equally  inflrumental ;  which  indeed 
the  finding  of  the  jury  did  fufficiently  imply :  but  the  court 
was  very  clear,  that  neither  this  court  nor  the  coroner  can 
oWige  the  jury  to  conclude  otherwife  than  they  have  done, 
and  would  not  fulFcr  the  affidavits  for  quaihing  the  inqui- 
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|itk>a  to  be  read.  A  like  caie  came  on  in  A£cb.  the  29thof-th0i     ^Hi^p.  i. 

King,  the  King  againft  Grew  coroner  of  MddUfcx.    The 

coroner's  jury,  upon  view  of  the  body  of  a  perfon  killed  by* 

the  like  accident,  found,  that  one  wheel  of  the  waggon  wly 

moved  to  the  death.     The  court,  on  motion  in  behalf  of  the 

Lord  of  the  franchife,  grated  a  rule  for  ibewing  c^ufe  why 

the  inquifition  ihould  not  be  quafhed  for  this  miibehaviour  of 

the  jury.     On  the  day  for  ihewing  caufe  Mr.  Hume  Campbell 

counfcl  for  the  Lord  of  the  franchife,  informed  the  court,  that 

tipon  looking  into  precedents  he  was  fattsiied  he  could  not  fup- 

port  the  rule,  and  thereupon  it  was  difch?u*ged.  The  cafe  of  the 

King  and  Rolfe  was  oientioned  on  this  occafioii)  and  greatlj 

relied  on^ 
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Homicide  founded  in  Juftice. 

Sect.  i.  HP^  H  E  execution  of  malefaftors  under  fentence  of        seft.  t. 

X     death  for  capital  crimes  hath  been  confidered  ^^^i^'^^^ 
by  former  writers  as  a  fpecies  of  homicide  founded  in  neceflity. 
I  think  it  hath  with  propriety  enough  been  fo  confidered  j  for 
the  ends  of  government  cannot  be  anfwered  without  it.     Lord   ,  ^^ 
HaU  hath  treated  this  fubje6l  pretty  much  at  large :  and  as  it  5®*- 
is  not  a  matter  of  very  general  concernment,  and  as  few  quef- 
tions  are  likely  to  arife  upon  it,  I  refer  the  reader  to  what  the 
learned  judge  hath  faid  upon  the  fubjedt     ( Jnc  of  his  rules 
indeed  feemeth  to  want  fome  explanation :  that  the  execution 
pugbt  not  to  vary  from  the  juagment-y  for  if  it  doth^  the  officer  iHale4ii. 
voiU  he  guilty  of  felony  at  lea/iy  if  not  ofmurderm 

This  is  a  good  general  rule,  but  not  univerfally  true.  If 
the  officer  of  his  own  head,  and  without  warrant,  or  the  colour 
of  authority  varieth  from  the  judgment,  he  may  be  criminal 
to  that  degree  the  learned  author  mentioned) ;  for  he  wilfidly 
and  deliberately  adleth  in  defiance  of  law,  and  ip  ib  doing 
iheddeth  the  blood  of  a  man,  whofe  perfon,  till  ^ecution 
is  done  upon  hun  in  a  due  courfe  of  juflice,  is  equally  under 

the 
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CHAP.  K.     the  proteflion  of  the  law  with  every  other  fubjed.     But  if  the 

officer  hath  a  warrant  from  the  Crown  for  beheading  a  perfon 

under  fentence  of  death  for  felony,  or  a  woman  for  treafon  of 

any  kind,  and  payeth  obedience  to  it,  this,  I  conceive,  would 

I  Inft.  52,111.  not  be  criminal.     Lord  Coie  indeed  doth  fay,  that  a  warrant 

from  the  .Crown  for  an  execution  total/y  varying  from  the  judgr 
ment  is  illegal,  becaufe  the  King  cannot  alter  the  judgment, 
though  he  may,  by  his  prerogative,  remit  one  part,  and  leave 
the  offender  open  to  the  other;  as,  faith  he,  in  the  cafe  of  high 
treafon,  decapitation  being  part  of  the  judgment^  the  law  is  fa- 
tisfied,  the  judgment  is  fubflantially  executed,  it'  that  be  done, 
though  every  other  part  is  omitted :  and  Hale  feemeth  to  agree 
with  him. 

That  the  Crown  may  remit  part  of  the  judgment  is  cer-r 
tainly  true,  and  would  fiJence  every  doubt  in  the  cafe  of  high 
treafon  at  leaft,  if  hanging  aud  beheading  were  ingredients  in 
every  judgment  for  that  offence :  but  in  the  cafe  of  women> 

l4St.Tri.fi9.)  beheading  is  no  ingredient  in  the  judgment ;  and  yet  ladies  oi 

diftinSion  have  been,  for  many  ages  paft,  by  warrant  from 
the  Crown  beheaded  for  that  offence.  The  execution  in  thjs 
inftance  totally  varieth  from  the  judgment  j  and  yet  I  do  not 
know,  that  thofe  executions  have  been  efteemed  illegal :  nqr 
can  I  recoUedi  a  fingle  inftance  where  a  lady  ofdiiliriftion 
hath  been  burnt  for  high  treafon ;  and,  with  regard  to  thofe  of ' 
inferior  rank  who  have  been  burnt,  it  is  well  known,  that  they 
have  generally  been  ftrangled  at  the  ftake  by  the  executioner 
before  the  fire  hath  reached  them,  though  the  letter  of  the 
judgment  is,  that  they  fliall  be  bur(it  in  the  fire  till  they  are 
dead.  This  the  ftieriff  doth,  or  knowingly  permitteth,  without 
warrant  from  the  Crown,  cuftom  alone  having  given  a  kind 
of  (andion  to  a  pradlice  founded  in  humanity  and  not  repug^- 
nant  to  any  rule  of  fubftantial  juftice.  I  remember  one  and 
but  one  inftance  to  the  contrary,  which  will  be  mentioned  in 

F.  336^  it's  proper  place.     Beheading  is  likewife  no  ingredient  in  the 

judgment  for  felony  j  and  yet  perfons  of  diftindtion  have,  for 

•96.  19  Kym.'    ages  paft,  been  by  the  like  warrants  beheaded  for  that  offence  ; 

*^^  and  nobody  hath  complained  or  thought  the  execution  illegal. 
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The  diftinftion  therefore  between  a  total  alteration  and  a     cHap.  II, 
remiffion  of  part  of  the  judgment  will  not  wholly  folve  the 
difficulty,  if  any  difficulty  there  be ;  though  a  partial  folution 
may  fometimes  ferve  to  fave  appearances.     But  this  matter 
fcemcth  to  lie  in  a  very  narrow  compafs.     The  King  cannot 
by  his  prerogative  vary  the  execution,  fo  as  to  aggravate  the 
funijhment  beyond  the  intention  of  the  law*     Thus  far  the  rule, 
that  the  King  cannot  alter  the  judgment  is  true:  but  it  doth 
not  follow  from  thence,  that  he,  who  undoubtedly  can  wbcJly 
pardon  the  offender^  cannot  mitigate  his  punifhment  with  re- 
gard to  the  pain  or  infemy  of  it.     Will  it  be  faid,  that,  becaufe 
the  crown  cannot  go  beyond  the  letter  of  the  law  in  point  of 
rigour  J  it^s  mercy  is  like  wife  fo  bounded  ?     By  no  means;  for 
the  law  proceedeth  in  both  cafes  with  a  perfeS  uniformity  of 
(entiment  and  motive.     The  benignity  of  the  law  hath  fet 
bounds  to  the  prerogative  in  one  cafe,  and  the  fame  benignity 
hath  left  it  free  and  unconfined  in  the  other. 

In  the  cafes  juO:  mentioned  it  cannot  perhaps  be  f^d,  with 
ftri£l  propriety,  that  the  judgment'*^  fuhjlantially  executed \  but  4^ 
furely  the  ends  of  publick  juftice  are  elFeftually  anfwered  if 
the  offender  fulFereth  death,  the  ultimum  fupplrciumy  though  the 
circumftances  of  infamy  or  extreme  rigour,  which  the  judgment 
importeth,  are  diipenfed  with :  and  whenever  that  hath  been 
done,  it  hath  in  all  ages  been  eftcemed  a  matter  of  royal  grace, 
and  granted  at  the  prayer  of  the  party  or  his  friends. 

The  writ  of  efcheat,  grounded  on  the  common-law,  in  the  Regift.  165, 
cafe  of  ail  attainder  for  felony  alledgeth,  that  the  party  was  F-N.B.  144,  y 
hanged,  whether,  fay  the  books,  he  was  beheaped  or  died  be-  stanf.  198/^. 
fore  execution^  which  averment  is  not  traveriable.  This,  (aith 
the  note  on  the  regifter,  was  adjudged  in  Parliament  in  the  8th 
of  Edw.  III.  And  in  the  ftatute  ftiled  Articuli  Qeri  one  gEd,n.  cio, 
grievance  complained  of  is,  *<  That  perfons  fleeing  to  fanftuary 
"  and  abjuring"  (a  privilege  never  allowed  but  in  cafes  of 
felony)  '^  had  been  taken  by  force  from  the  publick  highway 
«  and  then  hanged  or  beheaded**  Lord  Coke  in  his  comment 
at  the  word  [decapitantur]  faith,  <*  This  is  miftaken  in  the 
«  petition,  for  no  man  can  be  beheaded  but  for  treafon."  The 
miftake,  if  any  there  be,  was  in  a  mere  matter  of  fadl  of  great 

and 
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CHAP.  XL  and  publick  notoriety  at  that  time ;  and  therefore^  where  Hie 
miftake  upon  the  whole  moft  probably  lieth,  whether  in  the 
petition  or  in  the  comment)  the  reader  muft  judge; 

Thefe  authorities,  in  my  opinion,  prove  to  a  demonftration^ 
tfut  in  thofe  early  ages  the  judgment  for  hanging  was  the  legal 
ordinary  judgment  in  the  cafe  bf  felony^  and  that  execution 
was  commonly  done  in  that  manner.  They  ihew  likewife,  that 
beheading  in  fome  (pecial  cafe^  upon  a  judgment  in  felony  hath 
been  pradifed  in  all  age^« 

I  therdbre  conclikde^  till  I  fliall  be  better  informed,  that 
the  prerogative  now  under  confideration^  founded  in  mercy^ 
and  never  in  any  age  complained  of,  is  part  of  the  common- 
law* 

%  loft.  2I1.  iLord  Coie  in  one  dF  the  paflages  I  have  cited,  after  admitting 

that  in  the  cafes  he  mentioneth  the  execution  did  vaiy  from 
the  judgment,  concludeth,  *'  yudicandmn  eft  legikts  non  ex* 
^  emplis.*'  The  rule  is  true,  but  the  miftake  lieth  in  the  ap-^ 
plication  of  it ;  for  immemorial  ufage,  founded  in  mercy  and 
never  complained  of,  is  undoubtedly  fufficient  in  diis,  as  in 
every  other  cafe,  to  determine  what  is  or  is  not  part  of  the 
common-law. 

Sea.  2.  Sect.  2.    Homicide  in  advancement  of  juftide  may  like- 

pcrfons  having  Wife  be  confidered  as  founded  in  neceffity  j  for  the  ends  of  go- 
'"^^ftlni'^  vernment  will  be  totally  defeated,  unlefs  perfons  can,  in  a  due 
kUicd.  courfe  of  law,  be  made  amefhable  to  juftice.     And  therefore 

(I  Hale 494.)     ^hcre  peirfons  having  authority  to  arreft  or  imprifon,  ufing  the 

proper  means  for  that  pUrpofe,  are  refifted  in  fi>  doing»  and 
the  party  making  refiftante  is  killed  in  the  ftniggle,*  this  ho« 
micide  is  juftifiable:  and  on  the  other  hand,  if  the  party  having 
authority  to  arreft  or  imprifon,  ufmg  the  proper  means,  hap-« 
peneth  to  be  killed,  it  will  be  murder  in  all  who  take  a  part  in 
fuch  refiftance;  for  it  is  homicide  committed  in  deipite  of  the 
juftice  of  the  kingdom. 

The  rule  I  have  laid  down  fuppofeth^  that  refiftance  is 
f  Inft  6  ^^^^  •  ^"^  "P^"*  **^  fuppofition  it  will,  I  conceive,  hold  in 
i^Haic  117,  all  cafes,  whether  civil  or  criminal ;  for  in  the  cafe  of  refiftance 
**''^  in  either  cafe  the  pcrfon  having  authority  to  arreft'  or  imprifon 

S  may 
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Yftay  repel  force  by  force,  and  if  death  ^nfueth  iii  the  ftniggl^  CHAP.  IL 
he  wiil  be  juftified.  This  is  founded  in  reafon  and  publtck 
utility ;  for  few  men  would  quietly  fubmit  to  an  arreft,  if  in 
every  cafe  of  refiAance  the  party  impowered  to  arreft  was 
obliged  to  defift  and  leave  the  bufinefe  undone*  I  think  the 
pinion  in  i  Iidlle*s  Report  is  too  fevere.  F.  iS9. 

Se'ct.  j.    The  cafe  of  bare  flight  in  order  to  avoid  an       Sea.  j. 
arreft  in  a  civil  proceeding:,  and  likewife  in  fome  cafes  of  a  A  P«^o"  f^f^ 

*  ^  .  w„  w»  -•  j^g  j^  avoid  an 

criminal  nature,  will  fall  under  a  different  condderation.     A  arreft  killed, 
defendant  in  a  civil  fu it  being  apprehenfive  of  an  arreft  fleethy 
the  officer  purfueth,  and  in  the  purfuit  killeth  him;  thisy  ialth      ^     ^ 
IjOrd  HaUj  will  be  Ttiurderm 

I  rather  choofe  to  fay^  it  will  be  murder  or  manflaughteri  as 
circumftances  may  vary  the  cafe ;  for  if  the  officer  in  the  heat 
of  the  purfuit,  and  merely  in  order  to  overtake  the  defendant^ 
fliould  trip  up  his  heels,  or  give  him  a  ftroke  with  an  ordinary 
cudgel,  or  other  weapon  mt  liktly  to  kill^  and  death  fhould  un* 
happily  enfue,  I  cannot  think,  that  this  will  amount  to  mote 
than  manflaughter,  if  in  fome  cafes  even  to  that  offence.  The 
blood  was  heated  in  the  purfuit,  his  prey,  a  lawful  prey^  juft 
within  his  reach,  and  no  iignal  mifehicf  was  intended.  But 
liad  he  made  ufe  of  a  deadly  weapon,  it  would  have  amounted 
to  murder.  The  mifchievous  vindi6Hve  ipirit,  the  malitia  I 
have  already  explained,  which  always  muft  be  coiledied  from 
circumftances,  determinedi  the  nature  of  the  offence. 

Sect.  4.    What  hath  been  (aid  with  regard  to  bare  flig^        ^^^ 
in  a  proceeding  merely  civil  is  equally  true  in  the  cafe  of  a  Afeloa»orpep« 
breach  of  the   peace,  or  any  other  mifdemeanour  fliort  of  g°ven*a  wound, 
felony.     But  wh-jre  a  felony  is  committed,  and  the  felon  fleeth  Aee$  and  is 
from  juftice,  or  a  dangerous  wound  is  given,  it  is  the  duty  of  s^  the°aifc*dl' 
every  man  to  ufe  his  beft  endeavours  for  preventing  an  efcape;  Guifcard. 
and  if  in  ihe  purfuit  the  party  fleeing  is  killed,  where  he  cannot  ^"'* '  An.c-16. 
he  otherwife  overtaken^  this  will  be  deemed  juftifiable  homi-   *        4«9i49o- 
cide«  for  the  purfuit  was  not  barely  warrantable,  it  is  what 

the 
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CRAP*  tt.      the  law  requireth  and  will  punlfli  the  wilful  ntgleSt  of.    t 

may  add,  that  it  is    the  duty  of  every   man  in  thefe  cafes 

quietly  to  yield  himfelf  up  to  the  juftice  of  his  country :  and 

(xHale  93.)       for  this  reafon  it  is,  that  flight  alone  upon  a  charge  of  felony 

induceth  a  forfeiture  of  goods,  though  the  party  upon  his  trial 
may  be  acquitted  of  the  b&  ;  for  he  hath  done  what  in  him 
lay  to  ftop  die  courfe  of  publick  juftice. 

Some  writers  have  thought,  that  this  forfeiture  is  founded 
on  a  legal  prefumption  of  the  guilt  of  the  party  grounded  on 
bis  fight ',  but  in  the  cafe  of  an  acquittal  all  prefumption 
of  that  kind  muft  be  at  an  end.  It  is  prefumption  againft 
ia&* 

Thefe  rules  are  fouiided  in  publick  utility,  ne  maleficia  u^ 
maneant  impunita. 

And  if  in  the  cafes  laft  mentioned  the  felon,  or  peribn 
giving  a  dangerous  wound,  turneth  upon  the  purfuers,  and 
in  the  fcuflle  any  one  of  diem  is  killed,  this  will  be  murder  in 
the  perfon  fo  refifting,  and  all  his  adherents  prefent  and 
knowingly  abetting,  for  the  reafon  given  in  the  fecond  fee- 
don. 

/  And  even  in  the  cafe  of  a  fudden  aflPray,  where  no  felony 
Is  committed  or  wound  given,  if  a  perfon  interpoflng  to  part 

Ktl.  66|  115*     the  combatants,  giving  notice  to  them  of  his  friendly  intention'^ 

fhould  be  ailaulted  by  them  or  either  of  them,  and  in  the 
ftruggle  (hould  happen  to  kill ;  this,  I  take  it,  will  be  juftifia^ 
.  ble  homicide ;  and  on  the  other  hand,  if  the  party  (b  inter- 
pofing,  giving  fuch  notice^  fhould  be  killed  by  either  of  the 
combatants,  it  will  be  murder  in  die  perfon  fo  killing  :  for  it 
is  the  duty  of  every  man  to  interpofe  in  fuch  cafes  for  preferv- 

Scanf.  13.  ing  the  publick  peace  and  preventing  mifchief. 

This  rule  is  founded  in  the  principles  of  focial  duty  and  po- 
litical juftice* 


CHAP* 
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C  H  A  K       IIL  CHAP.  Ill, 

Homicide  founded  in  Neceffitjr. 

Szcr.  I.  QELF-DEFENCE  naturally  falleth  under  th«       Sea.  i. 
O  head  c^  homicide  founded  in  neceffity,  and  may  be 
confidered  in  two  different  views. 

It  is  either  that  fort  of  homicide yj  ^fua  de/endenJo^Yfhich  is  Self  defenco 
perfectly  innocent  and  juftifiable,  or  that  which  is  in  fome  mea..  ^^^^^^^^'' 
fure  blameable  and  barely  excufable.     The  want  of  attending 
to  this  diftindlioa  hath,  I  beJieve,  thrown  fome  darknefc  and 
xronfufion  upon  this  part  of  the  law* 

The  writers  on  the  Crown4aw,  who,  I  think,  have  not 
treated  the  fubje^  of  felf-defence  with  due  preciiion,  do  not  in 
terms  make  the  diftin^on  I  am  aiaiing  at,  yet  all  a^ree,  that 
there  are  cafes  in  which  a  man  may  without  retreating  oppofe 
force  to  force,  even  to  the  death.  This  I  call  juftifiable  felf- 
defence,  they  Juflifiabie  homicide. 

They  Hkewife  agree,  that  there  are  cafes  in  which  the  de- 
fendant cannot  avail  himfelf  of  the  plea  of  felf-defence  without 
ibewing  that  he  retreated  as  far  as  he  could  witli  lafety,  and 
then,  merely  for  the  prefervation  of  his*  own  life,  killed  the  af- 
failant.  This  I  call  felf-defence  culpable,  but  through  die  ber 
ziignity  of  the  law  excuiable. 

In  the  cafe  of  juftifiable  felf-defence  the  injured  ^iiarty  ma^  juft-fiaMc  aif* 
repel  force  by  force  in  defence  of  his  perfon,  habitation,  or  pro-  ^«^^<^ 
perty,  againft  one  who  manifeftly  intendeth  and  endeavouredi 
by  violence  or  furprize  to  commit  a  k^own  felony  upon  either* 
In  thefe  cafes  he  is  not  obliged  to  retreat,  but  m^y  purfue  his  Kcl.x»8,i:9. 
adverlary  till  be  Rndeth  himfelf  out  of  danger,  andif  in  a  confli£l 
between  them  he  happeneth  to  kill,  fuch  killing  is  juftifiable. 

The  right  of  felf-defence  in  tbefe  cafes  is  founded  in  t£e 
law  of  nature,  and  is  not,  nor  can  b^  fuperfeded  by  any  law 
of  fociety :  for  before  civil  focieties  were  formed,  (one  majf 
couoeive  of  fuch  a  ftate  of  things  though  it  is  difficult  to  fix 
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CHAP.  HI.  the  period  when  civil  fociedes  were  formed,)  I  Uy  before  {(y- 
cieties  were  formed  for  mutual  defence  and  prcfervation,  the 
right  of  felf-defence  redded  in  individuals  ;  it  could  not  refide 
elfewhere :  and  fince  in  cafed  of  neceffity^  individuals  incorpo- 
rated into  fociety  cannot  refort  for  prote&ion  to  the  law  of  the 
fociety,  that  law  with  great  propriety  and  ftriS  juftice  confidcr- 
eth  them,  zsJiiU^  in  that  tnjlance^  under  the  proteAion  of  the 
law  of  nature. 

I  will,  by  way  of  illuftration,  ftate  a  few  cafes,  which,  I  con- 
ceive, are  reducible  to  this  head  of  juflifiable  felf-defcnce. 

(i  Hale  481.)         Where  a  known  felony  is  attempted  upon  the  perfon,  be  it 

to  rob  or  murder,  here  the  party  aflaulted  may  repel  force  by 

(I  Hale 484.}     force;  and  even  his  fervant  then  attendant  on  him,  or  any 

other  per(bn  prefent  may  interpofe  for  preventing  mifchief ;  artd 
if  death  enfueth,  the  party  fo  Interpofing  will  be  juftified.  In 
ttus  cafe  nature  and  focia]  duty  cooperate. 

(1  Hale  485.)  A  woman  in  defence  of  her  chaftity  may  lawfully  kill  a  per- 
fon attempting  to  commit  a  rape  upon  her.  The  injury  in- 
tended can  never  be  repaired  or  forgotten ;  and  nature,  to  ren- 
der the  fcx  amiable,  hath  implanted  in  die  female  heart  a  quick 
fenfe  of  honour,  the  pride  of  virtue^  which  kindlcth  and  en- 
flsbneth  at  every  fuch  inftance  of  brutal  luft.  Here  the  law 
of  felf-defence  plainly  coincideth  with  the  di£bitcs  of  nature. 

(Bro.  Cor.  loo.       An  attempt  is  made  to  commit  arfon  or  burglary  in  the  ha- 
ro.   ar.  544.)    j^j^^^Jq^  .    ^^  owner,  or  any  part  of  his  family,  or  even  a 

lodger  with  him  may  lawfully  kill  the  afiailants  for  preventing 
the  mifchief  intended  *•  Here  likewife  nature  and  focial  duty 
cooperate. 

Kcl.  128.  In  Mawgridgeh  cafe,  he,  upon  words  of  anger  between  him 

and  Mr.  Cope^  threw  a  bottle  with  great  violence  at  the  head 

6f  Mr.  Cope^  and  immediately  drew  his  fwordy  Mr.  Cope  re- 

•    turned  the  bottle  with  equal  violence.     It  was,  faith  Lord 

Ibid.  1%^  Jlolty  lawful   and  juftifiable  in  Mr.  Cope  fo  to  do :  ^^for^^ 

as  he  argucth  a  little  afterwards,  *'  he  that  hath  manifejiedj 

•  See  Ktl  51 .  a  inucli  ftronger  cafe.  Pcrfons  rudely  forcing  thetnfelves 
into  a  room  in  a  tavern 'againft  the  will  of  the  company  in  poffeflion,  oue  of  ihe 
aOkiUau  is  kiUed  in  Uie  fcufile ;  Ruled  juftifiable  homicide.    But  Qu. 

« that 
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«  that  bi  hath  malice  againft  another  is  not  fit  to  be  trvjted  with    CHAP.  IIL 
^^  a  dangerous  weapon  in  his  band*^ 

It  was  upon  this  principle,  I  prefume,  and  poflibly  too  upon 
the  rule  already  laid  down  touching  the  arreft  of  a  perfon  who 
bad  given  a  dangerous  wound,  that  the  legiflature  in  the  cafe  of  P*  ^n^ 
the  Marquis  dt  Guifcardy  who  ftabbed  Mr.  Harley  fitting 
HI  council,  difcharged  the  party  who  was  fuppofed  to  have  9  An.  c  x6, 
given  him  the  mortal  wound  from  all  manner  of  profecution  on 
that  account ;  and  declared  the  killing  to  be  a  lawful  and 
necejfary  a£iion* 

Sect.  2.    I  will  now  proceed  to  that  ibrt  of  felf-defence        S«ft.  x, 
which  is  culpable  and  through  the  benignity  of  the  law  ex-  fjf^^^'' ^*^^' 
cuiable :  and  this  fpecies  of  felf-defence,  I  cboofe,  upon  the 
authority  of  the  ftatute  of  Hen.  VIII,  to  diftinguifli  from  the  »4  H.  VIIL 
other  by  the  name  of  homicidey^  defendendo  upon  chance-medley. 
The  term  chance-medley  hath  been  very  improperly  applied  to 
the  cafe  of  accidental  death,  and  in  vulgar  fpeech  we  gene- 
rally affix  that  finglc  idea  to  it:  but  the  antient  legal  notion  ^\"^5S>S7» 
of  homicide  by  chance-medley  was  when  death  enfued  from  a 
combat  between  the  parties  upon  a  fudden  quarrel  *.     How, 
upon  the  fpecial  circumftances  of  the  cafe,  the  fpecies  of  homi- 
cide y^  defendendo  which  I  am  now  upon  is  diftinguifhable  from 
that  fpecies  of  felonious  homicide  which  we  call  q:ianflaughter 
will  be  prefently  confideredr 

The  difference  between  jufHfiable  and  excufable  felf-defence 
appeared!  to  me  to  be  plainly  fuppofed  and  pointed  out  by 
die  flatute  I  have  jufl  mentioned ;  for  after  reciting,  that  it  had 
been  doubted  whether  a  perfon  killing  another  attempting  to 
rob  or  murder  him  under  the  circumftances  there  mentioned 
fliould  forfeit  goods  and  chattels,  <<  as,''  proceeded)  the  flatute, 
*^  any  other  perfon  fhould  do  that  by  ebance-medley  fbpuld  hap-» 
**  pen  to  kill  or  flay  any  other  perfon  in  bis  or  their  defence'!^ 
it  ena£leth.  That  in  the  cafes  firfl  mentioned  the  par^  killing 
ihall  forfeit  nothing,  but  fball  be  difcharged  in  like  manner  at 
if  be  were  acquitted  ot  ^c  death. 


Sm  Stutf^i  vtrhmmJigm/Uatjeme,    Verh,  Cbaud»m«tte> 
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CHAP.  Ill*         I  will  mak^  an  obfervation  or  tW9  upon  this  a£l. 

1.  Though  it  cxprefly  provideth  againft  a  forfeiture  in  tha 
(pecial  cafes  therein  mentioned,  upon  which^  faith  the  pream- 
ble, doubts  had  arifinj  that  exprefs  provlilon  doth  not  imply 

.  an  exclufioA  of  any  other  cafes  of  juftitiable  Iiomicide,  which 
ftand  upon  the  fame  foot  of  reafon  and  juflice  \  for  the  ftatutc 
was  plfiinly  made  in  affirmance  of  the  common--l^w,  an4  to. 
remove  a  doubt,  that  had  been  entertained  in  the  cafes  fpeci^ 
a{]y  provided  for. 

•  > 

2.  Two  cafes  of  felf-defcnc2  are  fuppofed.  In  the  one  a 
forfeiture  of  goods  was  incurred,  in  the  other  not.  What 
therefore  is  the  true  Import  of  the  v:oxisf elf-defence  upon  chance^ 
med/ey,  which  the  ftatute  ufeth  as  defcriptive  of  that  offence 
which  did  incur  the  forfeiture  ?  Homicide  per  infortunium^ 
which  hath  been  ftilcd  chance-medley,  cannot  poffibly  be  meant ; 
for  in  that  cafe  the  party  killing  is  fuppofed  to  have  no  inten- 
tion of  hurt :  whereas  in  the  cafe  the  ttatute  mentioncth  he  is 
prefumed  to  have  an  intention  to  kill  or  to  do  fome  great  bo-^ 
dily  harm  at  the  time  the  death  happened  at  leajly  but  to  have 
done  it  for  the  prefervation  of  his  own  life.  The  word  chance-- 
medley  therefore,  as  it  ftandeth  in  this  flatute  connefted  with 
felf-defence,  muft  be  underftood  in  the  fcnfe  which  Coh  and 
Kelyng,  in  the  pafTages  already  cited,  fay  was  the  original  im- 
port of  it,  a  fuddcn  cafual  afFray  commenced  and  carried  on  iix 
heat  of  bloody  and  coi\k(\utn^y  felf-defence  upon  chance-medley 
iQuil,  as  I  apprehend^  imply,  that  the  perfon  when  engaged  in 
a  fudden  afFray  quitted  the  combat  before  a  mortal  wound 
given^  and  retreated  or  fled  as  far  as  he  could  with  fafety,  an4. 
then,  urged  by  mere  neceiEty,  killed  his  adverlary  for  the  pre- 
fervation of  his  own  life  *. 

This  cafe  borderetl^  very  noarly  upon  manOaaghtcr,  and  in 
fa£fcand  experience  the  boundaries  are  in  fome  inflances  fcarcely 
perceivable ;  but  in  confederation  of  la^y  they  have  been  fixed. 

'  '  'J'  ■        ■  iir         I      ■  ■>> 

•  Ic  may  be  tliought  time  inifpent  to  enter  into  an  etymolosical  depute  cmich* 
ing  the  term  cbince-meiUfy,  fincc  the  llatute  1  have  cited  Icenicth  to  have  fixc4 
Che  legal  notion  of  it.  The  word  mecllty  is  ileiivejl  from  m^tiiT^  o^t^t  o^ 
me/Iaa  barbarous  Latin  term?;>  which  hgnified  an  at?t.iy.  And  whether  the 
compound  cbance^mtdky  be  written  chmtd-mfclliy  or  chauJ-meJJe  aii  afiray  iu  tho. 
Iie'at  of  blood,  or  chan^i'itteJlry  a  fudden  cafual  alTri^y,  the  difference  in  point  of 
fenie  is  very  fmall ;  and,  if  any  there  be,  the  dehuition  1  have  givtn  of  the 
thing  taketh  in  both.  The  word  is  written  both  ways  lu  different  glolfarics,  all 
ci  cltabbihcd  reputation* 

In 
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•In  bMlh  cafes  4t  is  fuppofedi  th^tt  pa(!loft  hkh  tindJed  oil  cafch  CHAP.  m. 
fitJc,  and  bldWS  have  piiflcd  bfctweeii  the  part*^  t  but  in  the  cafe 
of  manflfttighter  it  is  dth^  prefumed,  thslt  the  comblt  6h  both 
fidea  hath  continued  to  the  time  the  mortal  ftroke  was  given,  or 
that  the  party  giving  fuch  ftroke  .was  not  at  that  time  in  hnoxi- 
nent  danger  of  death. 

He  thw^fofe  ^ho,  in  the  cafe  of  a  mtitaal  cdhftiO:^  would 
oictffehiriifelf  upon  the  fbot  of  felf-defehc^  nhuft  Ibevir,  that  fee- 
fore  a  mortal  ftroke  given  he  had  declined  any  farther  combat 
and  retreated  as  far  as  he  could  with  Ikfety )  and  alfo  that  he 
killed  his  adverfary  through  mere  neceility,  and  to  avoid  imme»- 
diate  death.  If  he  faileth  in  either  of  thefe  circudiftaAces  he 
will  incar  the  penalties  of  manfis^Ught^r. 

The  authorities  I  fhall  cite  will  (erve  to  explain  thefe  prin- 
ciples, and  in  fome  mcafure  Ax  the  boundaries  between  the 
cafjs  of  nrnnflausihter  and  excufable  fclf-defehce, 

jf,  being  aflaulted  by  B.  returneth  the  blow,  and  d  fight  ifir   x  Hale  47^ 
/i4eth,    A.  before  a  mortal  wound  given  declineth  any  farther 
confliifl,  and  retreateth  as  far  as  he  can  with  fafety,  and  then^ 
in  his  own  defence,  killeth  5. ;  this  is  excufable  fdf-defence  \ 
though,  faith  Stanford^  A.  had  given  feveral  blows  mt  mortal  stanf.  15. 
brfofe  his  retreat. 

But  if  the  mortal  ftroke  had  been  firft  given,  it  would  havp  ibid. 

been  manflaughter. 
> 
The  cafes  here  put  fuppofe,  that  the  firft  ailault  was  made 

upon  the  parfy  who  killed  in  his  own  defence.  But  as  in  the 
cafe  of  manflaughter  upon  fudden  provocations,  where  the  par- 
ties fight  on  equal  terms,  all  malice  apart,  it  mattereth  not 
who  gave  the  firft  blow  ;  fb  in  this  cafe  of  excufable  felf-de- 
fence,  I  think  the  firft  afTault  in  a  fudden  affray,  all  ma-  ,Hale47o  43a 
lice  apart,  will  make  no  difference,  if  either  party  quiiiefh 
the  combat  and  retreateth  before  a  mortal  wound  be  given: 
but  if  the  firft  afTault  be  upon  malice,  which  muft  be  col- 
Jccled  from  circumftances,  and  the  afTailant,  to  give  himfelf 
fome  colour  for  putting  in  execution  the  wicked  purpofes 
of  his  heart,  retreateth,  and  then  turneth  and  killeth,  this 
will  b«  murder.    If  he  had  killed  without  repreating  it  would 

S  3  ^dpubtedjy 
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CHAP.  in.    undoubtedly  bave  been  fo ;  and  the  craft  of  fleeiag  nUkiT  ag« 
'  ^  ' "        gravatetb  than  excufeth^  as  it  is  a  bdh  indtcadofi  of  the  maGtim 


giread  V  mentioned,  the  heart  deliberately  bent  upon 

The  other  circumftance  neceflary  to  be  proved  in  a  plea  cf 

felf-defence  is,  that  the  &£t  was  done  from  mere  neceiBty,  and  ta 

avoid  immediate  death.    To  this  purpofe  I  will  cite  m  cafe  ad* 

judged  upon  great  deliberation.    It  was  the  cafe  of  one  Ntikr^ 

Mss.  Tracy  and  which  came  on  at  O.  B.  in  jfyn  1704,  before  UUij  Tracyj  and 

The  prifbner  was  indided  for  the  murder  of  his  brother,  and 
the  cafe  upon  evidence  appeared  to  be,  that  the  prifoner  on  the 
night  the  b&  was  committed  came  home  drunk.  His  father 
ordered  him  to  go  to  bed,  which  he  refufed  to  do  $  whereupon 
a  fcuffle  happened  betwixt  the  father  and  fon.  The  deceafed, 
who  was  then  in  bed,  hearing  the  difiurbance  got  upi  and  fell 
upon  the  prifoner,  threw  him  down,  and  beat  him  upon  the 
ground }  and  there  kept  him  down,  fo  that  he  could  not  efcape, 
nor  avoid  the  blows ;  and  as  they  were  fo  flriving  together  the 
prifoner  gave  the  deceafed  a  wound  with  a  penknife  \  of  which 
wound  he  died. 

The  judges  prefent  doubted,  whether  this  was  manflaughter 
oxfe  difendendo^  and  a  fpecial  verdift  was  found  to  the  eflfeft 
before  fet  forth. 

« 

After  Michaelmas  term,  at  a  conference  of  all  the  judges  of 
Bnglandy  it  was  unanimoufly  holden  to  be  manflaughter;  for 
there  did  not  appear  to  be  any  inevitable  necejfity  fo  as  to  excufe 
the  killing  in  this  manner  *• 

' ^ 

*  The  deceafed  did  not  appear  to  aim  at  the  prironer*!  llfoy  but  rather  to 
chaftife  him  lor  his  iid(behavioiir  aiMl  iniolence  towarda  his  fatlicr- 


CHAP. 
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CHAP-       IV.  CHAP.  IV. 

(Verdia  of  the  Petit  Jury  in  juftifiabk  and  ex- 

cufable  Homicide.) 

HAVING  confidered  the  cafes  of  homicide  juftifiaUc 
and  barely  excufitble,  I  wlU  fubmit  to  the  judgment  of 
the  learned  what  hadi  occurred  to  me  touching  the  behaviour 
of  the  petit  jury,  and  what  verdi6l  they  are  to  give  in  thcfe 
cafes,  and  likewife  upon  criminal  profecutions  in  the  cafes  of 
infancy  and  infanity. 

Sect.  i.     Though  the  jury  may,  and  have  been  formerly        Sea.  i. 
direfted  in  the  cafes  of  infancy  and  infanity  to  find  the  fpecial 
matter,  whereupon  the  court  is  to  give  judgment  of  acquittal,  «  Hal«  a8  (ji.) 

.-.  t  r    t  1  *  xiale  303. 

yet,  under  the  direifton  of  the  courts  they  may  find  a  genqral  vcr- 
i\8t  of  acquittal  without  this  circuity. 

This  rule  is  founded  in  found  rcafon  and  fubftantial  juftice ; 
for  undoubtedly  crimen  non  contrahitur  ntfi  voluntas  nocendi 
intercedat* 

Sect.  2.    In  all  cafes  of  juftifiable  homicide,  which  have        Sea.*, 
been  already  confidered,  the  antient  practice  was  to  find  the 
fpecial  matter,  and  to  leave  the  court  to  give  judgment  of  ac-  3  Jj^ftj  a»o- 
quittal :  but  the  later  authorities  agree,  that  in  thefe  cafes  the  »Haic303,  J04. 
jury  may,  under  the  direSfion  of  the  courty  find  a  general  verdift 
of  acquittal :  for,  fay  the  books,  here  is  neither  felony  nor  for- 
feiture.   This  rule  is  likewife  founded  in  found  reafon  and  fub- 
ftantial juftice,  for  crimen  non  contrahitur  ^c. 

Sect.  3.  In  Ac  cafe  of  homicide  by  mifadventurc,  impro-  Sea.  3. 
pcrly  ftiled  chance-medley^  it  hath  been  generally  holden,  that 
the  jury  ought  not  to  find  a  general  verdift  of  acquittal,  but 
fhould  find  the  fpecial  matter  and  fubmit  the  whole  to  the 
judgment  of  the  court.  In  this  rule  the  modem  writers  agree 
with  the  antient,  unlefs  Haky  for  the  reafon  I  (hall  mention 
prefently,  may  be  excepted.     For  this  two  rcafons  have  been 

affigned. 

1.  The  jury  are  judges  of  the  mere  matter  of  fiwa,  and 
the   «ourt   is  to  judge  upon  the.  fpecial  matter  fojind   by 

S  4  them» 


zsa  t>is cav^Bt   n 

CHAP.iv^     them,  wfaetfaer  the  h£t  was  done  pn-  Uf0rtunium  or  feloni'^ 
oufly. 

2.  Though  in  this  cafe  no  felony  is  committed,  yet  die  party 
at  common-law  did  forfeit  his  goods,  and  muft  exped  the 
King's  grace,  under'  the  ftatute  of  Ghucefteri  to  reftore  diem^ 

I  am  very  free  to  con&fs,  that  I  am  not  at  all  iatisfied  with. 

eithec  of  thefe  reafons.    That  the  matter  of  fz&  is  the  proper 

P*  1^^  province  of  the  jury  I  have  already  premiiedy  and  will  never 

depart  from  it :  but  it  was  never  (aid,  that  a  jury  may  not,  un^ 
der  the  dirt^ion  of  the  court,  very  properly  find  a  general  ver» 
did  comprehending  both  law  and  hA.  Every  general  verdict, 
in  whatfoever  cafe  it  is  given,  doth  fo.  It  is  now  admitted, 
that  they  may,  under  the  tRreSfion  of  the  courts,  give  a  general 
verdiifl  in  all  cafes  of  juflifbble  homicide  \  and  why  not  in  the 
cafe  of  mifadventure,  a  point  fcldom  fo  complicated  and  embar«> 
rafled  as  the  other  ? 

s  Hak  3C2^«         Lord  Hale^  having  at  large  confidered  the  queftion  touching 
^^^  th^  verdiiA  as  well  in  the  cafes  of  excufable  as  juftiiiable  homi- 

cide, not,  I  doubt,  with  his  ufual  precifion,  nor  with  perfedl 
uniformity  of  fentiment,  concludeth  thus,  *'  Notwithftanding 
**  this  that  I  have  faid,  where  the  matter  itfelf  appears  not  to  be 
"  fekny  the  prifoncr  upon  not  guilty  pleaded  may  be  found  not 
*^  guiky  without  finding  the  fpecial  matter/*  I  dare  not  fay,  that 
his  Lordfliip  intendid  to  bring  the  cafe  of  mifad venture,  which 
he  had  mentioned  before  in  this  paflage,  and  doth  not  now  ex- 
cept, within  this  general  rule ;  becaufc  in  the  paflages  cited 
above,  and  in  others  which  might  have  been  cited,  he  dcliver- 
cth  a  contrary  opinion :  but  certainly  the  rule,  as  laid  down  b^ 
hiip,  is  large  enough  to  comprehend  it  j  for  in  that  cafe  it  is 
admitted  on  all  hands^  and  cannot  be  gainfaid,  that  no  felony 
is  committed^ 

General  verdiiiis  have  been  taken  Upon  gfeat  coQlideratioa 
,  H»1e  4fL        ift  cafes  of  mifedventure^  pafticuiarty  in  Pretty*%  cafe,  and  ia 

MS  I^Mtoi.      ^^  **  *®  ^^  ^''^ '"  December  1689.    But  it  muft  be  obferv- 

ed,  that  in  thefe  cafes  the  coroner's  inquqft  had  fopnd  the  ipe* 

tial  matter  and  concluded  per  infortunium  \   which  prefent- 

ments  the  defendants  corfeffed  upon  record^  in,  order  ta  tbmr 

fuing    wf   their   pardmi,  under-  the  Jbitutc    of'  Ghuc^er^ 

Whether 


OFHOMICIDE,  all 

Whether  that  circumftance  altered  the  cafe|  h  pint  of  juk^     CHAF.  r?* 
Jiantial  juJHcey  will  be  prefently  confidered. 

The  ibcond  reafon  againft  a  general  verdi£i  or  acquittal  in 
the  cafe  feemeth  to  be  founded  upon  a  grois  miftake,  That  at 
commofi'-law  he  that  kilUd  a  man  per  inforttutium  or  fe  de^ 
fendendo  was  to  be  hanged  and  forfeit  his  goods  \  and  that  tha 
ftatute  of  G/9Mf^#r  though  it  feved  his  life,  yet  left  his  goods  to 
the  mercy  of  the  Crown* 

This  doftrine  is  laid  down  in  the  year-book  of  Ed.Wly  siEdw.IlI. 
and  in  fome  other  places;  and  fome  learned  men ♦,  not  fuf-   '^b. 
ficiently  attending  to  the  fpecial  import  of  the  term  murder, 
as  it  is  ufed  in  the  ftatute  of  Marlhridge^  nor  to  the  occafion  of 
making  that  ftatute,  have  adopted  it. 

The  ftatute  of  A^rlhridge  runneth  thus,  **  Murdrum  dc  5*  H»  ^^^ 
**  cxtero  non   adjudicetur  coram  jujiiciariisj   ubi  infortunium 
^  tantummodo  adjudicatum  ejiy  fed  locum  habeat  murdrum  de  in^ 
•*  terfe^is  per  feloniam,  fcf  ?ton  aliter*'' 

By  the  term  Murdrum^  as  it  ftandeth  here,  is  not  meant  the  (i  Hale  447, 

offence,  but  an  amerciament  antiently  exafted  from  the  town-  ^  '^ 

fliip,  where  a  perfon  was  privately  murdered,  and  the  murderer  SeeSpe1m.^rK 

not  apprehended ;  or  the  dead  body  of  an  unknown  perfon  ap-  ^QS^^^ria. 
pearing  to  have  been  murdered  happened  to  be  found.     This 
amerciament  they  called  Murdrum  f. 

Bra^foKj  who  wrote  befpre  the  ftatute  of  Marlbridge^  fpendeth  Dc  Coron.  c.15. 
a  whole  chapter  upon  the  fubjcft,  and  ftateth  a  variety  of 
cafes,  in  which  the  townfliip  was  excufed  from  this  burden. 
I  will  mention  one,  becaufe  it  letteth  us  into  the  true  fenfe  of 
diis  ftatute,  and  alfo  into  the  occafion  of  making  it.   ^  Item  de  iis  §  6. 


*  Stanf.  Praerog.  45.  Placit.  Cor.  16.  C.  Coke  on  the  flat,  of  Mat  Ibridtre  c.26. 
and  on  cbe  ftat.  of  Ciotntfiir  c.  9. 

i*  In  this  fcnfe  the  word  is  ufed  in  tho  charters  of  Hem,  I  and  K.  SHpbsni, 
u'^ich  the  reader  wiU  meet  with  in  Mr.  Blaekjhnt^  excellent  difcourfe  Intro* 
dudlory  to  his  ma^na  churta. 

The  charter  of  Hen.  I.  runneth  thas»  ^  Mordra  ef\nM  retro  ah  illo  die  fw  in 
**  Xegem  tor^mtuifui  okh  ia  coiuUm*  Mt  ea  jtuc  amodo  fa&a  fmrint  jmJU  twmadenh^ 
^  JtptjuUm  le^tm  Regis  EdvardL" 

King  Stfphen^  is  thusj  "  Omnes  esf agones  ^  injuJlltiai'^fuHStui  extitpo,  Senate 
leges  &  atitlquai  iSf  jtjlas  conjuetudinci  in  murdris  &  fUdiii'-^hfei  vabe  &  olfervari 
fraeci^ioJ*  ' 

It  cannot  be  iinderdood  in  any  other  fenfe  in  antient  clarten  o£  examMioa 
CO  cities,  towns  and  other  a^sregatc  bcdies>  *'  ^iai  Jim  de  murdro.'*  (See 
I  Mak  425.} 


»«i  D  I  5  C  O  U  R  S  E    II. 

»AP-  IV.  ^  ^'  rmrtui  funt  per  infortunium  nullum  grit  murdruniy  licet 
^  in  quibufdam  partibus  DE  consuetudinb  aliter  obfervetur/' 
The  reader  here  feech,  that  at  common-law  no  amerciameot, 
to  which  they  gave  the  name  of  Alurdrum^  was  due  in  the 
cafe  of  de^th  pit  injvrtunium^  but  that  infnne  places  a  contrary 
euftom  bad  prevaiUd,  The  ftatute  therefore  did  not  correal 
the  rigour  of  the  commoD-law>  as  the  learned  authors  juft 
cited  conceived.  It's  only  view  was  to  extend  a  rule  of  law, 
founded  on  natural  judice,  to  thofe  parts  of  the  kingdom, 
where  a  contrary  euftom  had  prevailed.  This  clearly  ac- 
counted! for  the  words  de  catero^  which,  together  with  an- 
nexing a  wrong  idea  to  an  equivocal  exprefiioii,  led  thofe  au- 
thors into  their  miftake. 

It  is  difficult  to  conceive  upon  what  principles  the  court 
delivered  the  opinion  I  have  Itated  from  the  year-book  of 
Edw*  IlL;  fince  it  would  be  a  reproach  to  the  juflice  of  the 
kingdom  to  imagine,  that  the  law  ever  proceeded  upon  a  prin- 
ciple fo  repugnant  to  nature,  to  rcafon,  and  to  the  common  - 
fenfe  and  feeling  of  mankind. 

But  the  common-law  never  did  lie  under  this  reproach  j 

for  nothing  is  plainer  than  that  no  man  was  in  danger  of  a 

capital  punifhment  in  cafp  of  death  by  miiadventure  or  fe  de^ 

fefuUndoy  or  in  any  cafe  where  the  fail  was  not  felonioufly 

done. 

De  Corofi.  c.  4.       Bra^on^  fpeaking  of  the  cafe  of  homicide  fe  defendendo^ 

faith,  *'  Nm  tenetur  ad  poenam  homicidiii**  and  of  homicide 
per  infortunium^  '*  Non  imputatur  ei  :**  and  again  fpeaking  of 

C.  17.  the  fame  cafe,  "  Abfolvi  debet,  quia  crimen  non  contrabitur  nifi, 

^  voluntas  nocendi  intercedat  ^"  and  he  there  compareth  the 
cafe  to  that  of  an  infant  or  madman,  as  ftanding  clearly  upon 

Lib.  I.e.  X3.      the  fame  foot  of  rcafon  and  juftice.     FUta^  fpeaking  of  the 

f-  »4t  15'  ^c  of  felf-defence,  ufeth  expreffions  of  the  like  import;  fujfiy 

iaith  he,  interficit.  And  even  the  ftatutes  of  Marlbridge  and 
Glouccfler  plainly  intimate,  that  at  common-law  no  felony  was 
fuppofed  to  be  committed.     The  words  of  the  former  I  have 

6  S4w.  I.  *.  9*  already  cited ;  the  latter  exprefleth  the  matter  thus, «  Par  mif 
^^  adventure  oufoy  defend\  ou  en  auter  manner  sans  felony:" 
and  the  pardons  hereafter  cited  frouk  the  patent-rolls  are  ex- 
preft  to  the  iame  purpofe. 

fiut 
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But  it  18  faid,  that  diough  the  ftatute  of  Gloucejhr  bytA     CHAP.  iv. 
the  life  of  the  party,  it  left  the  forfeiture  of  his  goods»  in« 
curred  at  common-law,  to  the  mercy  of  the  Crown.     The  « 

mercy  of  the  Crown,  or  the  King's  grace,  or  words  of  the  like 
import  ferving  to  imprefs  on  the  mind  a  due  reverence  for  the 
regal  charaSer,  no  good  fubjed  can  objed  to.     This  ftatute 
fpeaketh  in  ftill  an  higher  ftrain.     ^^  The  King  ihall  take  him 
to  his  grace,  if  it  pleafe  him ;"  but  it  muft  not  be  concluded 
from  ^is  manner  of  expreffion,  ^  if  it  pleafe  bim^*  that  the 
pardon,  grounded  on  the  ftatute,  is  a  matter  of  mere  grace, 
grantable  or  not  at  the  pleafure  of  the  Crown,  though  Ibme  ScanilPraerog. 
of  the  older  writers  thought  it  was;  for  it  is  now  a  fettled  ^^^* 
point,  and  long  hath  been,  that  the  pardon  ifllieth  of  courfe^  Satac^*  "*^ 
and  ex  debito  jii/iitia^  the  requidtes  of  the  ftatute  being  per- 
formed.    And  the  author  of  FUta^  who  flouriftied  about  the  Lib.  i.  c.  23* 
time  the  ftatute  was  made,  feemedi  to  confider  the  royal  grace  ^*  '5* 
as  a  matter  founded  rather  in  common  right  than  in  mere  will 
and  pleafure ;  for  fpeaking  of  the  ftatute  he  (kith,  ^  Et  cum  regi 
^fuperfa£ii  veritate  certioretur^  gradose  difpenfabit  cum  tali^ 
^fcdvojure  cujuflihet** 

In  my  opinion  the  true  (cope  and  intent  of  this  ftatute  hath 
been  greatly  miftaken.  It  hath  been  confidered  as  a  law  in- 
titling  the  fubje£l  to  the  grace  of  the  Crown  in  cafes  of  homi- 
cide by  mifadventure  or^^  defendendo^  to  which  he  was  not  be-' 
fort  intitled:  but  the  faft  appeareth  to  me  to  be  quite  other- 
wife  ;  for  the  fubje£l  had  in  thefe  cafes  the  benefit  of  the  royal 
grace  long  before  the  making  of  this  ftatute ;  as  appeareth  by 
many  antient  charters  of  pardon  *,  in  which  the  King  reciting 
diat  it  appeared  to  him,  fometimes  upon  the  reprefentation  of 
^ibxiS  fidi  dignorunti  at  other  times  by  the  certificate  of  the 
iheriff  and  coroners  of  the  county  where  the  fs&  was  com- 
mitted, that  it  was  done  in  the  neceflary  defence  of  the  party, 
&  non  per  feloniam  out  malitiam  excogltatamy  concluded), 
^  Nos  erg9  pietate  m^ti  perdonavimus  pradi^o  A.  B.  fe&am 
**  pacts  mftreey  qua  ad  nos  pertinety  pro  morte  pradi^ia^  13  firmam 


*  See  the  patent  rolls  ia  the  time  of  //.  III.  and  Edm.  L  anterior  to  the 

fUtUCe  of  Cloucfjkr. 

^pacem 


04^  DISCOURSE      n. 

CHAP.  IV.     ^  paeem  ei  mdi  tonctdimus ;  ita  tamen  qnidjlit  reSh  in  turli  Ji 
^  aliptis  verfus  mm  inde  Ipqui  vdluifiu** 

*  This  laft  claufe  lived  to  the  relations  of  the  party  dcceafed 

their  remedy  by  way  of  appeal  of  deadi,  or,  to  fpeak  more  pro- 
perly, recognized  the  fubjc£l's  right  to  this  method  of  profecu- 
tion  i  which  is,  I  prcfUme,  what  FUta  in  the  pailage  juft  cited 
mcaneth  by  the  vioiisyfalvojurecujujiihet. 

The  royal  grace  in  thefe  cafes  feemeth  to  me  to  be  founded 
in  the  benignity  of  the  common-Uw,  and  to  have  been  fpccially 
r€gar<ied  in  framing  the  coronation-osth,  which  was  nothing 
tn6re  than  a  recoguieion  of  the  conftltutional  rights  of  the  fub- 
]t&  afid  a  ibleisn  et^agement  on  the  part  of  the  Crown  to 
maintain  them.  The  words,  as  the  oath  ftandeth  at  prefent, 
?.  i84>i64.  I  have  already  cited  :  and  words  of  the  like  import  were  in- 
(Bra<5l.  Lrj.       ferted  in  that  antiently  taken  by  our  Kings,  importing  ^at 

3  Rym.^3.        mcrcy  as  well  as  juft  ice  is  one  of  the  conftitutional  attributes 

4  Rym.  24A.       of  the  Crown.    And  I  the  more  readily  give  into  this  opinion, 
\'().)^'  ^^  '       by  reafom  of  the  provifion  made  by  the  ftatute  of  EdfL\  III. 

when  the  frequency  of  pardons  from  the  cafe  with  which  they 
sEdw.  III.  C.2.  were  obtained  was  confidcrcd  as  a  publick  mifchicf:  "  No 

«  pardon  fliall  be  granted  for  manflaughters— and  other  tref* 
**  prJTes  againU  the  peace,  but  where  the  King  may  do  it  ify 
"  his  oatOy  viz.  where  a  man  flayeth  another  in  his  own  defence 
"  or  by  misfortune.^*  Thcfe  words  *  exprefly  referring  to  the 
coronation-oath  f^em  to  imply,  that  in  the  excepted  cafes 
mercy  was  due  of  common  rig^t.  Sure  I  am  it  is  founded  in 
natural  juilice. 

fiut  the  mercy  of  the  Crown  in  cafes  of  homicide  was  liabld 

to  great  abufe.    The  King  was  fometimes  mifled  by  a  falfe  or 

partial  reprefentation  of  fads,  againft  which  abufe  the  ftatuttf 

a?  EJw.  III.      ^f  27  Edw.  III.    was  levelled.     The  abufe  the  ftatote  o* 

Gloucsfier  probably  had  in  conteiyV|?Ixtion  was  the  carelefe  or 
partial  manner  in  which  the  flieriff  and  cdToners  executed  dicf 
writ  di  odio  bf  atid. 

This  writ  was  founded  on  the  common-law,  and  was  ren- 
C.a6.  dered  more  effeiSual  by^the  great  charter,  which  provided, 

that  it  (bould  ifluc  gratis  and  of  coarfe  without  fine  to  the 

*  See  m  4  Edw.  III.   c,  13.     10  Edw*  lit.  ^.  i.  r.  2.    14  Edw.  111.  J,  1. 
e.  15.  words  of  the  Uko  import  referring  to  the  coronatioo«oath. 

S  King. 
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King.  Upon  the  return  of  this  writ,  if  it  appeared,  either  that  QUA?i  IV« 
the  party  was  acquitted  by  the  inqueft^  or  that  the  &<^  was- 
done  by  mi  (adventure  or  fe  dffendendoy  the  writ  de  pongnda  tit  ^^  ^®^*  °" 
iallium  iiTued  of  common  right.  But  the  iherifF  and  corO'^ 
i^ers  were  no  longer  thought  worthy  of  a  truft  of  this  high  m^ 
portance,  which  they  had  probably  abufed;  and  therefore  to 
order  to  veft  it  in  the  juflices  itinerant,  who  generally  were  at 
the  bead  of  the  profeffion,  and  with  that  view  done,  as  I  coo- 
ceive,  was  this  branch  of  the  ftatute  made :  not  to  intide  die 
iiibjed  to  the  royal  grace  in  cafes  in  which  he  was  not  ad^ 
iTiiiEble  to  it  before,  as  hath  been  imagined ;  but  to  remedy 
feme  inconveniences,  which  had  been  feen  and  fek  in  the  me- 
thod of  admitting  him  to  it. 

To  that  end  the  ftatute  enadleth,  "  That  no  writ  fliall  be  Stat.Gloac.  c  9* 
«*  granted  out  of  the  Chancery  for  the  death  of  a  man  to  in^ 
*^  quire  whether  a  man  did  kill  anotlier  by  misfortune  ovfe  di" 
^^fendcndoy  or  in  other  manner  without  felony ;  but  he  Ihall  be 
"  put  in  prifon  until  the  coming  of  the  juftices  errants  or  juf- 
**  tices  aiEgned  to  deliver  the  gaol ;  and  if  it  be  found,  by  the 
"  country,  that  he  did  it  in  his  own  defence  or  by  mi&dventure, 
'^  then  by  the  report  of  thejujlices  to  the  King,  the  King  ihaU! 
**  take  him  to  his  grace,  if  it  pleafe  him/* 

This  was  plainly  pointed  at  the  writ  de  odio  &  atj/iy  and 
aboliflied  it;  and  in  the  room  of  the  return  made  to  that  writ 
by  the  IherifF  and  coroners  fubftituted  the  certificate  of  the^ 
juftices  in  Eyre:  and  this,  I  apprehend,  was  all  it  did  In  re- 
gard to  that  matter. 

Lord  Coke  indeed  doth  fay,  that  the  writ  de  odio  isF  ertid  wa&  Oi>  Maj.  Ch. 
taken  away  by  the  28  Edw.  Ill,  but  in  his  comment  on  th9  ^'  ^^* 
ftatute  now  under  confideration  he  adcnitteth,  that  it  was  rtn 
ftrained  by  this  ftatute,  and   another  remedy  prowded%  aaj 
whoever  will  read  the  28  Bdw.  III.  vrith  attention  will  £be^  0.9. 
that  that  z£k  was  levelled  at  an  abufe.of  quitp  axiodxer  kind;. 

In  treating  this  fubJG<^  I  have,  in  conformity  to  the  language 
of  writers  who  have  gone  before  me^.  and  to  the  ftile  of  tho 
flaitute  of  Ghucejler^  Ipoken  of  the  c^fts  of  homicide  per  ijui 
firtunium  or  fe  defendendo  as  cafes  ftanding  in  need  of  the 
grace  of  the  Crown»  though  probably  intitled  to  it  of  com- 
mon 
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CHAP.  nr«  non  right  That  peribns  who  in  cither  cafe  had  been  un- 
happily inftrumental  in  homicide  did  fue  out  charters  of  par^ 
don^  as  well  before  as  fince  the  ftatute^  cannot  be  denied. 
What  was  the  peculiar  objed  of  the  royal  grace  in  tfaefe  cafes 
is  noC^  I  confefs,  fo  clear  to  me.  I  am  fatisfied,  that  the  life 
of  Che  party  was  never  in  danger^  and  confequently  as  to  life 
he  could  not  be  confidered  as  an  objed  of  royal  clemency, 
and  {landing  in  need  of  a  pardon.  It  hath  been  generally 
thought,  that  at  common-law  the  party  incurred  a  forfeiture  of 

^•St»  mil  bis  chattels  ;  and  Kdyng  hath  given  us  a  fliort  note  of  a 

cafe  firom  Fiixherbert  in  die  3  Edw.  Ill,  which,  as  be  citetb  it, 
would  lead  one  to  think,  that  the  law  at  that  time  undoubtedly 
was  fo.  His  words  are,  ^  The  jurors  were  amerced  for  put- 
^  ting  an  undervalue  upon  the  goods  of  a  man  who  killed 
^  another  in  his  own  defence/'  This  cafe  fo  cited  ftrongly 
implieth,  that  in  every  cafe  of  homicide  ft  deftndendo  the  party 
forfeited  aU  his  goods;  otherwife  why  was  the  jury  chargedl 
widi  the  value  of  them,  or  amerced  for  their  mifoehaviour  with 

Fits.  Cor.  iS7.    i^gvd  to  the  appraifement  ?     But  Ftt%l)erbert  goeth  much 

farther  into  the  real  ftate  of  the  cafe,  and  at  the  fame  time 
letteth  us,  I  conceive,  into  the  true  ground  of  the  forfeiture. 
The  defendant  after  he  had  killed  the  aflailant  fled  for  it^ 
•*  Ideo,"  feith  the  book,  *'  catalla  ejus  confifcantur  pro  fuga." 

Fitzherbert  hath  reported  fome  other  cafes,  where  the 
parties  incurring  this  forfeiture  had  fled  from  juilice ;  and  in 
the  cafe  (landing  next  before  that  cited  by  Kelyng^  and  hap- 
pening fn  the  £ime  year,  the  reporter,  after  faying  that  the 
party  was  remanded  to  prifon  ad  gratiam  regis  expeifand*y 
addeth,  ^  Et  pofiea  compertum  eji  per  retubs  c^ronatontm  quod 
^  pradiSfus  G.fugit  i  ideo  catalla  ejus  C9nfifcantur  pro  fugi:** 
lie  was  remanded  to  prifon,  as  the  pra£lice  then  was,  appear- 
ing then  to  be  intitled  to  die  benefit  of  the  ftatute  of  Gloucefleri 
'  'but  it  afterwards  appearing  that  he  had  fled  from  juftice,  his 
goods  were  therefrrey  for  his  flight,  confifcated. 

.  Flight,  it  is  well  known,  at  diis  day  induceth  a  forfeiture  of 
goods,  though  the  party  Ihould  be  wholly  acquitted  of  the 
fad  \  and  by  the  antient  law  a  felon  killed  in  the  purfuit  upon 

hue. 
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hue  and  cry  forfeited  in  like  manner,  «  ^inj'  as  the  old  CHAP.  iv. 
books  have  it,  "  pact  regis  redden  fi  recufaviu  ^ia  ftr  Ugem  ^'**-  ^^''-  P^* 
^nonfermlfitfeju/iiciarir      ^  »S8,»«9,i9^ 

I  fubmit  it  to  the  confideration  of  the  learned,  whether  in 
cafes  of  homicide  per  infortunium  or  fr  defendtndo  a  forfeiture 
of  the  whole  was  ever  incurred  ;  for  in  the  early  ages  neareft 
the  conqueft,  when  our  law  was,  as  it  were,  in  a  ftate  of  in- 
fancy, and  had  not  received  the  improvements  it  did  during  the 
reign  of  Edw.  I,  and  in  fome  fucceeding  reigns,  the  manflayer 
paid  to  the  Crown  by  v\  ay  of  compenfetion  for  the  I06  of  a 
fubje£l  a  mulft  or  fine,  fometimes  in  money,  at  other  times  in 
horfes,  hounds,  hawks,  and  other  valuable  efFefts.  This  I  call 
a  mulfl;  or  fine,  unlefs  we  may  fuppofe,  that  thofe  payments  were 
made  and  accepted  in  lieu  of  and  as  a  compoiition  for  the  whole, 
which  I  leave  to  farther  confideration  *• 

It  is  well  known  to  the  learned,  that  the  Anglo-Saxons^  in  con- 
formity to  a  cuflom  they  and  other  nations  of  German  extrac-  See  Tadtus  d« 
tion  derived  from  their  anceflors,  in  cafe  of  homicide  contented  **°"'^"»  ®«''- 
themfelves  with  a  pecuniary  compenlation,  which  they  called 
the  w^rgildj  the  price  of  blood.  This,  when  it  came  to  be 
afcertained  by  law,  was  eftimated  in  proportion  to  the  rank  and 
publick  chara^aer  of  the  deceafed,  the  Crown  in  confideration 
of  the  lofs  of  a  fubjed,  and  the  Lord  for  the  lofs  of  his  vaflal 
coming  in  for  a  (hare  of  it  with  the  family,  which  lifcewife  had 
fuffered  a  lofs  in  the  death  of  it's  chief. 

The  community  was  fuppofed  to  have  an  intereft,  as  it 
really  had,  in  the  life  of  every  members  and  therefore  the 
King,  as  caput  reipublica^  might  exaft  a  certain  mulft  or  fine 
in  cafes  of  homicide,  though  merely  cafual  f.  Upon  this  prin- 
ciple deodands  became  due.  The  weapon  with  which  the 
party  was  flain  by  another  was  a  deodand.  Irrational  creatures 
and  even  inanimate  beings,  which,  without  the  intervention 
of  human  means,  contributed  to  the  death  were  demands 


•  Sec  in  Madox't  Hiftoryof  the  Exchequer,  r.  14./.  6.  fome  traces  of  thefe 
pay  menu. 

t  Sec  the  Saxm  laws  chroushouc,  with  the  laws  of  the  conqueror  and  Uttu  L 
iad  the  gloffaries.  Verb.  Frtda,  ITttgiU,  Maniete. 

And  fee  Merte/ywVs  Spirit  of  Laws.  Lib.  30.  e.  r^,  to.  the  iike  ttltset 
tmong  the  fratks  and  ocfaar  oatieot  of  Germmm  extraAion. 
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CHAP.  IV.  md  Ate  ft  to  this  day :  and  upon  the  fame  principle  the  Crown 
fliared  with  the  hanilj  ih  the  amerciament  called  murdrwrt 
already  mentioned. 

But  I  win  travel  no  farther  in  a  dark  and  almoft  untrodden 
path. 

I  have  neither  leifure  nor  inclination  to  enter  deeply  into 
the  fearch  of  antiquity  touching  thefe  matters.  The  few 
things  I  have  thrown  out  I  offer  as  probable  conjedures,  hints 
which  poflibly  may  afford  fome  little  light  to  thofe  who  have 
more  leifure  and  better  health  for  fuch  inquiries. 

For,  I  think,  it  is  now  become  a  matter  rather  of  hifh>* 
rical  amufement  than  of  real  importance  to  inquire,  whether 
any  forfeiture  in  the  cafe  of  homicide  y^  deftndendo  or  per  infor* 
tunium  was  incurred  at  common-law  or  not ;  fince  die  {(atute 
oiGlouceJler  intitletfa  the  party  to  the  royal  grace  and  hath 
purged  the  forfeiture  ab  initio^  if  any  forfeiture  was  ever  in* 
curred. 

I  therefore  thifik  thofe  judges  who  have  taken  general  ver- 
dict of  acquitt^  in  plain  cafes  of  death  per  infortimium  (jufii- 
•'^t79.  fiable  felf-defence  hath  been  already  fpoken  to)  have  not  been 

to  blame.  They  have,  to  fay  the  worft,  deviated  from  antient 
prance  irt  favour  of  innocence,  and  have  prevented  an  ex- 
pence  of  time  and  money,  with  which  an  applicati<m  to  the 
great  feal,  though  in  a  matter  of  courfe,  as  this  undoubtedly  is, 
mud  be  conibuitly  attended. 

NuUi  venditntis^  nulls  negaHmus^  ant  differetnuT  te£lum  nut 
jtt/Kthm. 

And,  if  it  deferveth  the  name  of  a  deviation,  it  is  far  fhort 
of  what  is  conftantly  praftifed  at  an  admiralty-feffions  under 
the  28  IT.  VIII.  with  regard  to  offences  not  oufled  of  clergy 
by  particular  ftatutes  ♦,  which,  had  they  been  committed  at 
land,  would  have  been  intitled  to  clergy.  In  thefe  cafes  the 
(See  Moo.7»6.)  j4UPy^  is  conftantly  dire<Sled  to  acquit  the  prifoner ;  becaufe  the 

marine-law  doth  not  allow  of  clergy  in  any  cafe:  and  therefore 
in  an  indi£bnent  for    murder  on   the  high-fea,  if  the  hSL 


•  Stamtbs  oiiftm'g  clergy  are  ix  ^  12  /f^  III.  (•  7.  4  C7.  L  «•  ii.    8  C  I, 
c.  14,  aod  perhaps  fome  pchers. 

*    ■  pometsi 
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Cometh  out  upon  evidence  to  be  no  more  than  manilaughter,     CHAP.  ivr. 
fuppofing  it  to  have  been  committed  at  land,  the  prifoner  is 
conftantly  acquitted. 

Sect.  4.     I  am  not  fo  clear  vi^ith  regard  to  that  fpecies  of       s«5t  4. 
felf-defence,  which  I  have  already  confidered  as  barely  excufa- 
ble.     BraSion  and  Fleta  indeed,  in  the  paflages  I  have  cited, 
fpeak  of  felf-defence  in  general  terms,  not  accurately  diftin* 
guiihing  between  that  which  is  juftifiable  and  that.which  is 
barely  excufable  :  but  in  the  then  infant-ftate  of  our  law  fome 
inaccuracy  of  expreffion  and  a  want  of  due  preciiion  in  the 
arrangement  of  ideas  may  be  expe^ed,  and  ought  to  be  can** 
didly  excufed;  though  it  muft  be  confcfled,  that  in  the  fcale  of 
found  reafon  and  fubftantlal  juftice  the  cafes  widely  differ.     In 
the  former  the  party  is  entirely  innocent,  he  hath  gone  no 
farther  than  nature  leadeth,  no  farther  than  duty,  founded  on 
the  great  law  of  felf-prefervation,  will  carry  the  wifeft  and  the 
beft  of  men.     In  the  latter  he  may  be  confidered  as  blame- 
worthy, having  by  his  ovm  indifcretion  and  inordinate  heat 
brought  upon  himfelf  the  peceflity  under  which  he  excufeth 
the  fadl;  and  though  not  a  felon^  yet,  in  the  eftimation  of  the 
law,  which  looketh  with  a  jealous  eye  on  every  a£Hon  which 
tendeth  to  bloodfhed  and  the  difturbance  of  the  peace  of  fo* 
ciety,  far  from  an  innocent  man.     In  fhort,  as  I  have  already  P.  176. 
obferved,  his  cafe  is  fometimes  attended  with  circumflances  fo 
bordering  upon  and  not  eafily  diflinguifhable  from  that  fpecies 
of  felonious  homicide  which  we  call  manilaughter,  that  he  may 
with  propriety  enough  be  confidered  as  an  objeft  of  the  King's 
grace  within  the  reftri£lions  of  the  ftatute  of  Gloucejier^  and 
confequently  not  intitled  to  a  general  verdidi:  of  acquittal. 


CHAP. 
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CHAP.v.  C  H  A  P.       V. 

Manflaugbtcr. 

IK  OW  prQcee({  to  that  fpcctes  oT  felonious  bomtcnie  which 
we  call  manflaughter,  whicb)  as  I  before  obferved,  the  be-* 
nignity  of  our  law,  as  it  ftandeth  at  preient>  im^teth  tx)  fauoiaii 
infirmity;  to  infirmity,  which  though  in  dse  eye  of  the  kw 
criminalyyet  is  confidered  as  iiKidcnt  to  the  frailty  of  the  hu*- 
'.  maa  frame. 

The  cafes  felling  under  the  denomination  of  manflbiightcr, 
where  death  enfueth  from  anions  in  themfelves  unlawful,  but 
not  proceeding  from  a  felonious  intention,  or  from  a£Hons  in 
themfelves  lawful,  but  done  without  due  care  and  circumfpec- 

F.  25i  lee.         tion  for  preventing  mifchief,  have   been  already  confidered 

under  the  title  of  accidental  death  j  and  the  diftinftion  between 

F»i75&e.  manflaughter  and  excufable  fclf-defence  hath  been  attempted 

in  it*s  proper  place. 

The  cafes  falling  under  the  bead  of  manflaughter,  which 
mofi  frequently  occur,  are  thofe  where  death  enfueth  upon  a 
fudden  affray  and  in  heat  of  blood,  upon  fome  provocation 
given  or  conceived, 

''*5i-  I  have  already  premifed,  tliat  whoever  would  (helter  htmfelf 

under  the  plea  of  provocation  mufV  prove  his  cafe  to  tlie  fat  is- 
faiStion  of  his  jury.  The  prcfumption  of  law  is  againft  him^ 
till  that  prefumption  is  repelled  by  contrary  evidence.  What^ 
degree  of  provocation,  and  under  what  circumftances  heat  of 
blood,  the  furor  hrevisy  will  or  will  not  avail  the  defendant  is 
now  to  be  confidered. 

Se^.  !•  Sect.  I.     Words  of  reproach,  how  grievous  foever,  are  not 

a  fv.ticjcnt  *  provocation  fuflicicnt  to  free  the  party  killing  from  the  guilt 
pi  ocation.  of  murder.  Nor  are  indecent  provoking  anions  or  geflures 
I  iiaic  456.)       expreflive  of  contempt  or  reproach,  without  an  aflault  upon 

the  perfon. 

This  jrulc  will,  I  conceive,  govern  cvtry  cafe  where  the 
party  killing  upon  fuch  provocation  maketh  ufe  of  a  deadly 
weapon,  or  otherwife  manifefleth  an  intention  to  kill,  or  to 

do 
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do  fatee  great  bodily  harm :  but  if  h«  liad  given  tbe  cth«r  a     CHAP.  v. 
hoK  on  the  ear,  or  had  flnick  htm  with  a  Aick  oc  other  weapon 
tut  likily  to  kittj  and  had  unbickify  and  again^  bis  intixtmn  j^el.  130,  iji. 
killed,  it  had  been  but  manflaugbter. 

The  diiFerence  between  the  cafes  is  plainly  this.  In  the  for- 
mer the  ntaUtia^  the  wkkcd  vindi&ive  difpoiitioii  already  men- 
tioned, evidkntly  appearetfa :  in  the  latter  it  is  as  evkleiidjr 
warning.  The  party  in  the  firft  tranijxjrt  of  bis  paffion  unteoded 
to  chaftife  iox  a  piece  of  infolence)  which  few  fpirits  can  bear. 
In  this  cafe  the  benignity  of  the  law  interpofeth  in  faviMir  of 
liuBum  £rail^ ;  in  the  other  it's  juftice  regardeth  and  pimiflieth 
the  apparent  malignity  of  the  heart. 

Sbct.  2.    And  it  ought  to  be  remembered,   that  in  dl        Seft.  1. 
other  cafes  of  homicide  upon  flight  provocation,  if  it  may  be  flight  provoca* 
reafonably  collected  from  the  weapon  made  ufe  of,  or  from  any  ^".»  »f  jjl^' 
other  circumftance,  that  the  party  intet^ded  to  kill,  or  to  do     ' 
fome  great  bodily  harm,  fuch  homicide  will  be  murder.     The 
mifchief  done  is  irreparable,  and  the  outrage  is  conHdered  as 
flowing  rather  from  brutal  rage  or  diabolical  malignity  than 
from  human  frailty;  and  it  is  to  human  frailty,  and  to  that 
alone,  the  law  indulgeth  in  every  cafe  of  felonious  horoif 
cide. 

A  few  inftances  may  fenre  for  illuftration* 

A.  finding  a  trefpafler  upon  bis  land  in  the  firft  transport  of  hfe  z  Hale  471, 
paflion  beateth  him,  and  unluckily  happened!  to  kill  $  this  haili 
been  hcdden  to  be  manflaughter.     But  it  muft  be  underftood, 
that  ha  beat  him,  not  with  a  mifchievous  intention,  but  merely 
to  chaftife  for  the  trefpaCs,  and  to  deter  him  from  committing 
the  like  $  &r  if  he  had  knocked  his  brains  out  with  a  bill  or  Kd.  13*; 
hedgeftake,  or  had  given  him  an  outrageous  beating  with  an 
ordinary  cudgel  beyond  the  bounds  of  a  fudden  refentment, 
whereof  he  had  died,  it  had  been  murder.    For  thefe  circum- 
ftances  are  fome  of  the  genuine  fymptoms  of  the  mala  nunsy  th^ 
heart  bent  upon  mifchief^   which,  as  I  have  already  {hevm^  P«  ^5^* . 
enter  into  the  true  notion  of  malice  in  tbe  legal  fenic  of  the 
woid. 

T  X  >lpar-i 


>^ .  f 
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CHAP,  v^  *  A  parker  found  a  boy  ftealing  wood  in  his  oiafter's  grouni}^ 
Cro.Car.  13X.  he  bound  him  to  his  horfe's  tail  and  beat  him.  The  horfe 
JoQts  (v}'.)i9%.  ^^^^  fright  and  ran  away,  and  dragged  the  boy  on  the  ground) 

fo  that  he  died.     This  was  holden  to  be  murder  *  ;  for  it  was  a 

deliberate  ad  and  favoured  of  cruelty. 

oidBaiiey^Apr.  There  being  an  affray  in  the  ftreet,  one  Sudman  a  foot* 
Tracy  anU  Den-  'fo^^^r  ran  haftily  towards  the  combatants.  A  woman  feeing 
ton.  him  run  in  that  manner  cried  out,  ^  You  will  not  murder  the 

"  man  will  you?"  ^/^ifv^A . replied,  **  What  is  that  to  you^ 
<<  you  bitch  ?"  The  woman  thereupon  gave  him  a  box  on  the 
ear,  a,nd  Stedman  ftruck  her  on  die  breaft  with  the  pommel  of 
his  fword.  The  woman  then  fled,  and  Stedman  purfuing  her 
ftabbed  her  in  the  back.  Holt  was  at  firft  of  opinion,  that  this 
was  murder,  afingU  box  m  the  ear  from  a  woman  not  being  a 
fufficient  provocation  to  kill  in  this  manner^  after  he  bad  given 
her  a  hbw  in  return  for  the  box  on  the  ear ;  and  it  was  propofed 
to  have  the  matter  found  fpecially :  but  it  afterwards  appearing 
in  the  progrefs  of  the  trial,  that  the  woman  ftruck  the  foldier 
in  the  face  with  an  iron  patten,  and  drew  a  great  deal  of  blood) 
it  was  holden  clearly  to  be  no  more  than  manflaughter. 

The  fmart  of  the  man's  wound,  and  the  effufion  of  blood 
might  poffibly  keep  his  indignation  boiling  to  the  moment  of 
the  fad. 

Stra-  499.  Mr.  Lutterel  being  arrefted  for  a  fmall  debt  prevailed  on  one 

jtt/R*IfM>.*'^     of  the  officers  to  go  with  him  to  his  lodgings,  while  the  other 

was  fent  to  fetch  the  attorney's  bill,  in  order,  as  Lutterel  pre- 
tended, to  have  the  debt  and  cofts  paid.  Words  arcfe  at  the 
lodgings  about  civility^moneyy  which  Lutterel  refufed  to  give ; 
and  he  went  up  ftairs  pretending  to  fetch  money  for  the  pay- 
ment of  the  debt  and  cofts,  leaving  the  officer  below.  He  foon 
returned  with  a  brace  of  loaded  piftols  in  his  bofom,  which,  at 
the  importunity  of  his  fervant,  he  laid  down  on  the  table  faying, 
,He  did  not  intend  to  hurt  the  officers^  but  he  would  not  be  ill'- 


p.  1(2.  ^    ^  The  cafes  of  immoderate  corredlion»  mentioned  already  .iindtr  the  head  of 

accidental  death,  carry  this  rule  much  farther  than  tbcfe  do ;  for  correction 
with  moderation  is  certainly  lawful :  but  in  thefe  cafes  the  leaft  blow  would 
IWtve  bten  unjuilifiable. 

ufed^ 
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ufed.    The  officer,  who  had  been  fent  for  the  attorney's  bill,     CHAP,  v,^ 

foon  returned  to  his  companion  at  thp  lodgings ;  and  wordis  of 

anger  arifing  Lutterel  ftruck  one  of  the  officers  on  the  fepe 

with  a  walking-cane,  and  drew  a  little  blood.     Whereupon 

both  of  them  fell  upon  him,,  one  ftabbed  him  in  nineplaceSj  he 

ait  the  while  on  the  ground  begging  for  mercy  and  unable  to  refijt 

them  J  and  one  of  them  fired  one  of  the  piftols  at  him  while  on 

the  ground^  and  gave  him  his  death's  wound.     This  is  reported 

to  have  been  holden  manflaughter  by  reafon  ofthefirji  afjhuh 

with  the  canem 

This  is  the  cafe,  as  reported  by  Sir  y^ihn  Strange  \  and  an 
extraordinary  cafe  it  is,  that  all  thefe  circumftances  of  aggra- 
vation, two  to  one,  he  helplefs  and, on  the  ground  begging  for 
mercy,  ftabbed  in  nine  places  and  then  diipatched  with  a  piftol; 
that  all  tliefe  circumftances,  plain  indications  of  a  deadly  re-  s«e  Holt*s  opi. 
venge  or  diabolical  fury,  {hould  not  outweigh  a  flight  ftrokt  J^^  *"  ^^ 
with  a  cane. 

Rut  in  the  printed  trial  there  are  fome  circumftances  ftated,   6  St.  Tri.  195. 
which  are  entirely  dropped,  or  very  flightly  mentioned  by  the 
reporter. 

1.  Mr.  Lutterelh^A  a  fword  by  his  fide,  which,  after  the  af- 
fray was  over,  was  found  drawn  and  broken.  How  that  hap- 
pened did  not  appear  in  evidence  ;  for  part  of  the  affray  was  at  a 
time  when  no  witnefs  was  prefent,  no-body  fpake  to  the-  whole. 

2.  When  Lutterel  laid  the  piftols  on  the  table  he  declared, 
that  he  brought  them  down,  becaufe  he  would  not  be  forced  out 
of  his  lodgings. 

3.  He  threatened  the  officers  feveral  times. 

4.  One  of  the  officers  appeared  to  have  been  wounded  in 
the  hand  by  a  piftol-fliot,  (for  both  the  piftols  were  difcharged 
in  the  affray,)  and  flightly  on  the  wriftby  fome  ftiarp-pointed 
weapon :  and  the  oth^r  was  flightly  wounded  in  the  hand  by  a 
like  weapon. 

5.  The  evidence  touching  LutterePs  begging  for  mercy 
was  not,  that  he  was  on  die  ground  begging  for  mercy ;  but 
that  on  the  ground  he  held  up  his  h^ds  as  if  be  was  begging 
for  mercy. 

The  chief-juftice  direSed  the  jury,  that  if  they  believed 
Mr*  I^MttereltniiCZVoyxvtdL  to  refcue  himfeJf^  which  he  feems 

T  3  tu 
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<:haf,V«  to  think  was  the  caie,  and  very  probably  was  the  cafe,  it 
would  be  juftifiable  homicide  in  the  officers.  However,^  as 
Mr.  Lutterel  gave  the  iirft  blow  accompanied  with  nunacei  %9 
the  oj^cersy  and  the  circumjiance  of  producing  loaded  pijiols  toi 
prevent  their  taking  him  from  his  lodgings^  which  it  would  have 
been  their  duty  to  have  done,  if  the  debt  bad  not  been  paid  or 
bail  given,  be  declared  it  could  be  no  Mons  than  man^ 
/laughter^ 

This  dire^ion  of  the  >chief-juftice  the  i^eporter  bath  totally 
omitted ;  and  therefore  I  have  taken  the  liberty  to  ftate  the 
cafe  more  largely  than  otherwife  I  fhould  have  doiie ;  and  I 
cannot  help  faying,  that  the  circumftances  omitted  in  the  re-* 
port  are  too  material,  and  enter  too  hx  into  the  true  merits  <^ 
the  cafe  to  have  been  dropped  by  a  gentleman  of  Sir  yobm 
Strangers  abilities  and  known  csuidourj  if  he  bad  not  been 
over-ftudious  of  brevity. 

Imperfe£l  reports  of  fa£k  and  circqmftances,  eipecially  in 
caies  where  every  circumftance  weigheth  fomething  in  the 
fcale  of  juftice,  are  the  bane  of  all  fcience  that  dependeth  upon 
the  precedents  and  examples  of  former  times. 

It  Rep.  87.  I  have  always  thought  Rewlefs  cafe  ^very  extraordinary 

s  Hale  453*       one,  as  it  is  reported  by  Cokey  horn  whom  iftfZr  cites  it*  The 

fon  fights  with  another  boy  and  is  beaten »  he  runs  home  to 
bis  father  all-bloody;  the  fother  takes  a  ftaff,  runs  three 
quarters  of  a  mile,  and  beats  the  other  boy,  who  dieth  of 
this  beating.  This  is  faid  to  have  been  ruled  manllaugkteri 
becaufe  done  infudden  heat  andpaffton^ 

Surely  the  provocation  was  not  very  grieyous.  The  boy 
)iad  fought  with  one  who  happened  to  be  an  over^match  for 
him,  and  was  worfted  \  a  dilafter  (light  enough,  and  very  frc^ 
qucnt  among  boys. 

If  upon  this  provocation  the  fother,  after  running  three 
quarters  of  a  mile,  had  fet  his  ftrength  againft  the  child,  had 
^ifpatchej  him  with  an  hedgeftake  or  any  other  deadly  weapon, 
or  by  rq)eated  blows  with  his  cudgel,  it  muft,  in  my  opinion, 
have  been  murder ;  fince  any  of  theie  circumihmces  wouM 
have  been  a  plain  indication  of  the  malitia^  the  mifohi^vous 
yiiidif^ive  piotive  t)efQre  explained ;  but  with  regard  to  thefe 

(circumftance^ 
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circumftattces,  with  ^ot  weapon  or  to  what  degree  the  child     CHAP.  V. 
was  beateii)  Coke  is  totally  filent. 

But  Croh  fetteth  the  cafe  in  a  much  clearer  light,  and  at  Cro.  Jac.296. 
the  fame  time  leadeth  his  readers  into  the  true  grounds  of  the^ 
judgment     His  words  are,  '^  Rowly  Jiruck  the  child  with  tf 
^^Jmall  cudgel*^  of  vAxichJiroke  be  afurwards  died." 

I  think  it  may  be  £urly  coileAed  from  Craie^s  manner  of 
^peaking,  fand  GadMi's  report,]  that  the  accident  happened  by 

a  Jingle  Jlroke  with  a  cudgel  not  likely  to  deftroy^  and  that  death 

did  not  immediatdy  enfue.     The  ilroke  was  given  in  heat  of 

blood,  and  not  with  any  of  the  circumftances  which  import 

the  malitia^  the  malignity  of  heart  attending  the  bSt  already        '' 

explained,  and  therefore  manllaughter.    I  obferve,  that  Lonl 

jLaymond  layetfa  great  ftrefs  on  this  circumftance;  that  the Jirakt  L<l^a7m.i498. 

was  with  a  cudgel  ntt  likely  to  kilL 

Sect.  3.    The  rule  laid  down  in  the  iirft  feAion  will  not        Sea.  %, 
hold  in  caies  where  from  words  or  aftions  of  reproach  or  ,  fuiWcQ  qum-- 
contempt,  or  indeed  upon  any  pther  fudden  provocation,  the  ret 
parties  come  to  blows,  no  undue  advantage  being  fought  or  taken 
on  either  Jide. 

J,  ufeth  provoking  language  or  behaviour  towards  Bm  zHal6  45(. 
.fi.  ilrikcth  him,  upon  which  a  combat  enfucth,  in  which  A.  is 
killed.  This  is  holden  to  be  onanllaughtcr ;  for  it  was  a 
fudden  aifray  and  they  fought  upon  equal  terms ;  and  in  juch 
comhati  upon  fudden  quarrels  it  mattereth  not  who  gave  the  firfi 
blow* 

But  if  B.  had  drawn  his  fword  and  made  a  paTs  at  A^  bit 
fword  then  undrawn^  and  thereupon  A.  had  drawn  and  a  com* 
bat  had  enfued,  in  which  A,  had  been  killed,  this  would  have  Kel.  6r. 
been  murder;  for  B.  by  making  his  pafs,  his  adverfary^ s fword  J^af*^™* 
undrawn^  (hewed,  that  he  fought  his  blood ;  and  A%  endeavour 
to  defend  hinrfelf,  which  he  had  a  right  to  doy  will  not  excufe 
P :  but  if  Bm  had  Hrft  drawn  and  forborne  till  his  advcriary  had  Kel.  ijo. 

drawn  too,  it  had  been  no  more  than  manflaughter.  ^'  ^*y"*' 

1493. 

Maiugridgfj  whofe  cafe  hath  been  already  mentioned  upon  P.  i-jj^ 

another  occafion,  upon  words  of  anger  threw  a  bottle  with 


*  Gidholt  i%i  callech  it  a  Rod,  meanin^i  I  fuppofCf  afmall  wand. 

T  4.  great 
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CHAP.  V,  great  force  ait  the  head  of  Mr.  Cope^'  and  immediately  drew  bU 
/word ;  Mr.  Cope  returned  a  bottle  at  the  head  of  MawgridgCj 
and  wounded  him.  Whereupon  Mawgridge  ftabbed  Cepem 
This  was  ruled  to  be  murder ;  for  Mawgridge  in  throwing  the 
bottle  fhewed  an  intention  to  do  fome  great  mifchief ;  and  his 
drawing  immediately  fhewed,  that  he  intended  to  foUow  his 
blow ;  and  it  was  lawful  for  Mr.  Cope  being  fo  aflaulted  to  re- 
turn die  bottle  *.     The  judgment  in  this  cafe  was  holden  to 

Ld.Rayin.  1489.  be  good  law  by  all  the  judges  oi  England  at  a  conference  in  the 
(Sta.  771.)        ^^  ^f  j^gj^j.  Q^i^y^ 

To  what  I  have  offered  with  regard  to  fudden  rencounters 
let  me  add,  that  the  blood,  already  too  much  heated,  kindleth 
afrefh  at  every  pafs  or  blow;  and  in  the  tumult  of  the  paffions, 
in  which  mere  inJliTtSfyfelf-prefervation^  hath  no  inconfiderable 
fhare,  the  voice  of  reafon  is  not  heard :  and  therefore  the  law 
in  condefcenfion  to  the  infirmities  of  flefh  and  blood  hath  ex- 
tenuated the  offence, 

Sea.4.  Sect.  4,   But  in  thefe,  and  indeed  in  every  otfier  cafe  of 

^^^to^t^^^    homicide  upon  provocation,  how  great  foever  it  be,  if  there  is 
to  fubfidc.  fufficient  time  for  palSon  to  fubfide,  and  for  reafon  to  interpofe^ 

fuch  homicide  will  be  murder. 

O  Hale  486.  A,  findeth  a  man  in  the  aft  of  adidtery  with  his  wife,  and  in 

Sir^T?  Rayra       ^^  ^^^  tranfport  of  paifion  killeth  him  ;  this  is  no  more  than 
*xiO  manflaughter :  but  had  he  killed  the  adulterer  deliberately  and 

upon  revenge  after  the  fa£i  and  fufficient  cooling-time^  it  had 
been  undoubtedly  murder.  For  let  it  be  obferved,  that  in  all 
poiBble  cafes  deliberate  homicide  upon  a  principle  of  revenge  is 
murder.  No  man  under  the  protedion  of  the  law  is  to  be  the 
avenger  of  his  own  wrongs.  If  they  are  of  fuch  a  nature  for 
which  the  laws  of  fociety  will  give  him  an  adequate  remedy, 
thither  he  ought  to  refort :  but,  be  they  of  what  nature  foever, 
he  ought  to  bear  his  lot  with  patience  and  remember,  Xhat 
vengeance  bekngeth  only  to  the  Moft  High^ 


•p-r 


*  Sac  Lord  i/o/z's  report  of  Mawgricfo^e's  cafe  KeL  1 19.  The  learned  judge 
in  this  cafe,  after  a  fhort  introdu^ory  difcourfe  wherein  I  cannot  totally  agreo 
vrith  him,  entereth  with  great  learning  and  found  reason  into  the  point  upoa 
\vhiQh  the  pafe  turned.    H^  doth  fo  Ukewife  in  the  ^e  of  the  Idas  ^4 
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CHAP.V. 

Sect.  5.    Upon  this  principle,  deliberate  duelling,  if  death        Scdl.5. 
enfueth,  is  in  the  eye  of  the  law  murder ;  for  duels  are  generally   (i  Haie443, 
founded  in  deep  revenge ;  and  though  a  perfon  fhould  be  drawn  45^*4530 
into  a  duel,  not  upon  a  motive  fo  criminal,  but  merely  upon  the 
pun£Ulio  of  what  the  fivdrdfmen  faljly  call  honour.^  that  will  not 
excufe;  for  he  that  deliberately  feeketh  the  blood  of  another 
upon  a  private  quarrel  a<^eth  in  defiance  of  all  laws  human  and 
divine,  whatever  his  motive  may  be. 

But  if,  as  I  faid  before,  upon  a  fudden  quarrel  the  parties 
fight  upon  the  fpot,  or  if  they  prefently  fetch  their  weapons  and 
go  intoihe  field  and  fight,  and  one  of  them  falleth,  it  will  be 
but  manflaughter  ^  becaufe  it  may  be  prefumed  the  blood  never 
cooled. 

It  will  be  otherwife  if  they  appoint  to  fight  the  next  day,  or  Kel.a?- 
even  upon  the  fame  day  at  fuch  an  interval  as  that  the  paf&pn 
might  have  fubiided :  or  if  from  any  circumftances  attending 
the  cafe  it  may  be  reafonably  concluded,  that  their  judgment 
had  aflually  controuled  the  firfl  tranfports  of  paffion  before 
they  engaged.     The  fame  rule  will  hold,  if  after  a  quarrel  they  Oneby's  cafe, 
fall  into  other  difcourfe  or  diverfions,  and  coijtinue  fo  engaged  Raym!  m8q     ' 
g  reafoi^able  time  for  cooling.  1*493  ^c. 


CHAP.      VI. 

Of  the  Statute  of  Stabbing. 

THAT  particular  fpecies  of  manflaughter  which  is  oufted 
of  clergy  by  the  aft  of  i  'Jac,  I,  commonly  called  The  '  J*c.  I.  c  8. 
Statute  of  Stabbing^  Cometh  now  in  courfe  to  be  confidered* 

This  ftatute  was  made  at  a  critical   time,  and,  as  tradi- 
tion hath   it,  upon  a  very  fpccial  occafion.     It  is   fuppofed  Far.  133. 
to  have  been  principally  intended  to  put  an  efFeftiial  flop  to  g.  *    ^^"'* 
outrages  then  frequently  committed   by  perfons  of   inflam- 
fnable  fplrits  and  deep  refentment;  who,  wearing  fhort  dag- 
gers  unjer   their   cjoaths^    wcfj    Xqo   wejl    prepared   to   do 

<}Viicl; 
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CHAP.Vt     quick  and  effedual  execution  upon  provocations  extremely 
flight. 


Sect*  I* 
Peclaratoiy  of 
'the  com  man- 
law.  KeL  55. 
(1  Hale  456.) 


P.  z^S, 


Sti.  469* 


I  Hale  470. 


Sbct.  I.  It  was  agreed  hy  the  judges  in  Lord  AArlefs 
cafe,  that  this  ftatute  is  declaratory  ef  the  common^law,  and 
was  made  for  preventing  the  inconveniences  arifing  from  the 
forwardnefs  or  compaiEon  of  juries  \  who  were  apt  to  confider 
chat  to  be  a  provocation  for  extenuating  murder,  which  in  law 
was  not.  Whether  it  was  oierely  a  declaratory  ftatute  or  noC^ 
I  will  not  take  upon  me  to  determine :  but  certain  it  is,  that 
though  the  words  defcripdve  of  the  offence  are  ytry  genera], 
probably  in  Urrortmy  yet  in  the  conftru£lion  of  the  ftatute  the 
circumftances  which  at  common-law  will  ferve  to  juftify,  ex- 
cufe,  or  alleviate  in  a  charge  of  murder,  have  always  had  their 
due  weight  in  profecutions  grounded  on  the  ftatute. 

The  words  are,  **  That  if  any  perfon  9ai!\ftah  or  tbruftgjij 
perfon  that  hath  not  then  any  weapon  drmvn^  or  that  hadi  net 
then  firft  ftricken  the  party  killing,  and  the  perfon  fo  ftabbed 
or  thruft  die  in  fix  mondis ;  except  in  cafes  of  felf«^fence, 
misfortune,  or  for  preferving  die  peace  or  chaftizing  his  child 
or  fervant,  fuch  offender  fhall  &c.*' 

But  general  as  the  words  are,  yet  cafes  coming  within  the 
letter  of  the  a<El,  and  not  covered  by  any  of  the  exceptions,  have 
very  rightly  been  adjudged  not  to  be  within  the  meaning  of  it, 
the  juftice  or  benignity  of  the  law  over-ruling  the  rigorous 
penning  of  the  ftatute. 

I  will  by  way  of  illuftration  mention  a  few  cafes,  fome  of 
which  have  been  already  cited  to  other  purpofes. 

The  cafe  of  an  adulterer  ftabbed  by  the  huftand  in  the  aft  of 
adultery  lately  <:itcd  is  not  within  the  ad :  it  is  manflaugbter  at 
common-law,  for  the  provocation  is  greater  than  flcfli  and 
blood,  in  the  firft  tranfport  of  pai&on,  can  bear. 

A  man  is  aflaulted  by  thieves  in  his  houfe,  the  thieves 
having  no  weapon  drawn  nor  having  ftruck  him ;  he  ftabbeth 
one  of  d^em :  this  is  not  within  the  a£t,  it  is  juftifiable  homi^ 
cide. 

An  officer  puftied  abrupdy  and  violendy  into  a  gendeman's 
chamber  early  in  the  morning  in  order  to  arreft  him,  not  ul^ 
ling  hi i  bufinefs  nor  ujing  words  of  arre/i :  the  gendeman,  not 

knowing 
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knowing  that  be  was  an  officer^  under  the  firft  furprize  took     CHAP«  VI» 

down  a  fword  that  hung  in  the  chamber  and  dabbed  him.     It 

was  ruled  manflaughtcr  at  coinaion-law9  though  the  defendant 

was  indl£ted  on  the  ftatutc,  and  the  officer  had  no  weapon 

drawn,  nor  had  he  ftruck  the  defendant ;  who  not  knowing  the 

officer's  bufinefs  might,  from  his  behaviour,  reafonably  conclude 

that  he  came  to  rob  or  murder  him. 

Upon  an  outcry  of  thieves  in  the  night-time  a  peribn  who  » 11*1042,474. 
was  concealed  in  a  clofet,  but  no  thief,  was,  in  the  hurry  and  jones(W04«9* 
furprize  the  family  was  under,  ftabbed  in  the  dark.    This  was 
faolden  to  be  an  innocent  miftake,  and  ruled  chance-medley. 

Poffibly  it  might  have  been  better  ruled  manflaughter  at 
common-law,  due  circumfpe£lion  not  having  been  ufed;  but 
it  was  not  manflaughter  within  the  ftatute. 

"  Cafes  of  this  kind  are  very  numerous.  Many  of  them  have 
been  already  ftated  to  other  purpofes  under  the  head  of  juftifi- 
able  or  excufable  homicide ;  and  more  there  are  which  cannot 
have  efcaped  the  obfervation  of  any  attentive  reader.  In  aU  fuch 
cafes  the  jufiice  or  benignity  of  the  common-law  hath  over- 
ruled the  rigour  of  the  ftatute. 

Sect.  2.  A  prifoner  whofe  cafe  may  be  brought  within  the  SeA.  t, 
letter  of  the  afl:  commonly  is  arraigned  upon  two  indi^mentS)  m^uti^itfwal 
one  at  common-law  for  murder,  the  other  upon  the  ftatute; 
^d  if  it  Cometh  out  in  evidence,  that  the  fa&  was  either  jufti« 
fUble  or  amounted  barely  to  manflaughter  at  common-law,  it 
hath  been  rarely  known,  that  fuch  perfon  hath  been  convicted 
of  manflaughter  upon  the  ftatute. 

Hard  indeed  it  would  be  fbould  he  be  fo  convi<^ed :  for,  if 
the  tradition  I  hinted  at  above  is  to  be  depended  on,  this  is  one 
of  thofe  ads  which,  to  borrow  an  expreffion  from  Lord  Bacon^ 
was  made  upon  thejpur  of  the  times  \  whereas  die  rules  of  the 
pommon-law,  in  cafes  of  this  kind^  may  be  confidered  as  the 
irefult  of  the  wifdom  and  experience  of  many  ages. 

Let  me  add,  that  if  the  outrages  at  which  Ae  ftatute  was  le* 
y^ed  had  been  profecuted  with  due  vigour  and  proper  feverity 
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1  Hale -470. 
Godb.  154. 


DISCOURSE      IL 

upon  the  foot  of  common-law,  I  doubt  not  an  end  would  (bon 
have  been  put  to  them,  without  incumbering  our  books  with  a 
fpecial  a6l  for  that  purpofe,  and  a  variety  of  queftions  touching 
the  true  extent  of  it.  This  obfervation  will  hold  with  regard 
to  many  of  our  penal  ftatutes,  made  upon  fpecial  and  preffing 
occafions,  and  favouring  rankly  of  the  times. 

After  what  I  have  faid  it  may  not  be  thought  extremdj 
neceflary  to  enter  minutely  into  the  circumftances  which  will 
bring  particular  cafes  within  the  ftatute,  or  take  them  out  of  it : 
but  fomething  very  briefly  fhall  be  faid. 

Sect.  3.  The  ftatute  in  deicribing  the  offence  6ith,  **  Every 
**  perfon  that  ihall  Jiah  or  thru/I."  Under  thefe  words  (hoot^ 
ing  with  any  fort  of  iire-arms>  or  thrufting  with  a  Hzff  or  any 
other  blunt  weapon,  have  been  brought  within  the  a£L  The 
cafe  of  thrufting  with  a  blunt  weapon  muft  be  fuppofed  to 
have  been  in  the  contemplation  of  the  legiflature ;  otherwife  it 
will  not  be  eafy  to  account  for  the  exception  with  regard  to  the 
corre£tioii  of  children  or  fervants. 

The  cafe  of  ftooting  with  fire-arms  will  govern*  the  cafes 
offending  an  arrow  out  of  a  bow  or  a  ftone  from  a  fling,  or  ufing 
any  device  of  that  kind  bolden  in  the  hand  of  the  party  at  the 
inflant  of  dijcharging  it  :  but  throwing  at  a  diftance  and  wound-, 
ing  the  party,  whereby  death  enfueth,  the  weapon,  be  it  what 
it  may,  being  delivered  out  of  the  hand  *  at  the  time  the  ftroke 
was  given,  hath  not  been  thought  with  ftricSl  propriety  tQ 
come  under  the  notion  of  flubbing  or  thrufting. 

Sect.  4.  The  ftatute  hath  likewife  thefe  words  farther 
defcriptive  of  the  ofFente,  "  Every  perfon  that  fhall  ftab  or 
<*  tlinift  any  perfon  that  hath  not  then  any  weapon  drawn^  or 
"  that  hath  not  then  frjl  ftricken  &c*" 

An  ordinary  cudgel,  or  other  thing  proper  for  defence  or 
annoyance  in  the  hand  of  the  party  hath  been  confidered  as  a 

*  Hoit  in  Ktl  131.  and  by  the  court  in  Ntwmans  cafe  at  the  Old  Bailey  in  0^. 
S  yfn,  where  -the  point  of  •  fword  was  thrown  at  20  yards  diftance.  MSS« 
DintM  and  Chappie^ 

weapon 
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Weapon  drawn,  fo  as  to  take  the  cafe  out  of  die  ftatute?     CHAP.  Vi« 

tilough  the  words  a  weapon  drawn  fcem  rather  to  import  a 

fword,  or  other  weapon  of  that  kind  drawn  out  of  the  fcah* 

hard.     It  would  found  extremely  harih  to  fay,  that  a  fword  in 

the  fcabbard  is  a  weapon  drawn  within  the  meaning  of  the 

a6l  \  and  yet,  I  prefume,  there  are  fome  fwords  ftili  remaining, 

which  probably  have  not  been  drawn  fince  the  reftoration,  as 

wdl  fitted  for  defence  or  annoyance  as  an  ordinary  cudgel* 

But  the  judges  have  wifely  holden  a  ftrift  hand  over  this  fta- 

tute.     They  did  fo  very  remarkably  in  the  cafes  where  it  hath 

keen  holden,  that  perfons  prefent  aiding  and  abetting,  though  Aleyn  45* 

at  common- law  principals  in  the  manflaughter,  are  not.  within  saiki  542* ' 

the  ftatute,  fo  as  to  be  oufted  of  clcrffv.  ( *  ^^^t?^ 

°^  Sryles  So.) 

Sect.  5.    The  judges  were  once  divided  upon  the  con-        Sea.  5- 
ftruSion  of  the  word  then;  **  The  party  killed  not  having  then  words"L«anA 
"  any  weapon  drawn."     The  point  in  debate  was,  whether  fr/^  ^  ^^  ^^ 
the  word  then  was  to  be  confined  to  the  infant  the  fiah  was  3  Lev.  »55. 
giveny  or  whether  it  related  to  the  whole  time  of  the  combat. 
But,  as  I  do  not  find  that  this  point  received  any  judicid  deter- 
mination, I  leave  it  Co  the  men  of  more  leifure  and  refinement. 

In  another  cafe,  a  queftion  arofe  upon  the  conftruSion  of  Jon«{w:)34». 
the  word  Jir/i  in  the  flatute :  «  The  perfon  killed  not  having 
^  firfi  ftricken  the  perfon  killing."  Eleven  of  the  judges 
held,  that  the  words,  "  not  having  firjl  ftricken,"  meant,  not 
having  given  the  firji  blow  in  the  affray.  Richardfon  fmgly 
was  of  opinion,  that  the  meaning  of  the  words  was,  not  having 
ftruck  before  the  mortal  wound  was  given.  The  major  vote 
fcowever  prevailed  ;  but,  in  the  opinion  of  Holt^  againft  the  na-  Skin.  661. 
tural  order  of  the  words  and  the  obvious  meaning  of  the  a6l. 
The  arrangement  of  the  words,  as  they  (land  in  the  ftatute, 
feemeth  to  have  been  inverted,  and  a  confiruclioh  the  legiila- 
ture  never  dreamt  of  extorted  from  tfaenu 

Thefe  are  fome  of  the  queftions  upon  which  the  ingenuity 
of  learned  men  hath  been  employed  in  the  conftruftion  of  this 
ftatute.  But  wherever  the  defendant  is  indldted  at  common- 
law  andalfo  upon  the  ftatute,  the  queftion  moft  worthy  of 
litigation  would,  in  my  opinion,  be,  Is  the  faft  upon  evidence 

murder 


B 


30s  DISCOURSE    n. 

CHAP.  VI.  murder  at  common«-Iaw,  or  is  it  not  i  Efpecsalljr  if  the  ftatdte 
was  declaratory  of  the  common*Iaw,  as,  according  to  the  poi^ 
(age  already  cited  frt)m  Kelyng,  it  was  refolved  to  be. 

One  general  rule  however  may,  as  I  conceive,  be  fefely  laid 
down.  That  in  all  cafes  of  doubt  and  difficulty  upon  the  con* 
ftru&ion  of  the  ftatute  the  benignity  of  the  common4aw  ought 
to  turn  the  fcale* 

CHAP.     VIL 

(Of  the  Diftinftion  between  Manflaughter  and 
Murder  according  to  old  Writers,  and  o(  the 
Benefit  of  Clergy.) 

fEFOR'E  I  quit  the  fubjefl  of  manflaughter,  I  will  fubmit 
to  confideration  a  few  things  which  have  occurred  to  lAe 
touching  the  diftindion  between  that  offence  and  murder  in  the 
light  our  oldeft  writers  confidered  thofe  offences ;  and  how  far 
later  ftatutes  have  introduced  the  material  diftin£Uon  between 
thofe  offences  which  at  prefent  is  eftabliihed. 

The  diftindion  betw^n  murder  and  manflaughter,  as  it  i§ 

dated  by  our  oldefl:  writers,  feemeth  to  have  been  in  their  time 

Vid.  Bn6l.         merely  nominal.     By  the  one  they  meant  an  infidious  fecret  af* 

2J'  ^*  ?^"'^"      faflination,  occulta  occifio^  nullo  fciente  aut  videnUj  as  they  ex- 

prefs  themfelves.     And  homicide  under  thefe  circumftances,  if 

the  offender  was  not  apprehended,  fubje&ed  the  townfhip,  as  I 

P.  iSi.  .have  already  obferved,  to  the  amerciament,  to  which  they  gave 

the  name  of  Murdrum. 
Vid.  Braa.  cap*      Every  other  fpecics  of  felonious  homicide  they  called  Amply 
Jxi^s^"''*'''**'''      homicidium  nequitir  {ff  in  felonid  fa£fum.     But  both  offences 

with  regard  to  the  confequences  of  a  convi6lion  were  die  fame, 
both  capital ;  unlefs  the  privilege  of  cle)-gy  interpofed,  and  when 
it  did,  both  were  treated  alike. 

The  legal  notion  of  murder  in  contra-diftinftion  to  man- 
flaughter was  afterwards  enlarged,  and  took  in  every  fpecies  of 
homicide,  whether  openly  or  privily  committed,  if  attended  widi 
circumftances  indicating  a  preconceived  malice  in  die  large  fenfe 
pf  that  term,  which  I  have  already  ftated  and  explained ;  or,  to 
borrow  a  term  from  the  Scotch  lawi  ^^  Slaughter  of  forethought 
*'  felony.*' 

Stanford^ 
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Stamforij  the  deareft  and  beft  writer  oci  the  Crown-law    citAP«  vn. 
before  Half^  ftatcth  the  old  rule  from  Bra£hn  j  but  addeth,  that  \^l  Jj 'J; 
the  enlarged  idea^  taking  in  every  fpecies  of  homicide  with 
malice  prepenfed,  had  long  obtained. 

How  long  it  had  obtained,  it  is  <Ufficuk  todetermtae  with  pre- 
cifion ;  and  I  think  it  a  point  not  worthy  of  much  inreftigation. 
It  had  certainly  obtained  long  before  Stanf^rdts  time :  for  though, 
as  I  obferved  at  the  entrance  into  diis  diftourfe,  the  antient  pre-  P.  256. 
cedents  and  writers  on  our  law  do  not  make  ufe  of  the  term 
homicide  upon  malice  forethci^ht  in  contra-di(lici£tion  tb>  fimple 
felonious  homicide  unattended  with  that  circumftance ;  yet  it  is 
certain,  that  the  term,  and  alio  the  diftindion  between  Ae  one  of- 
fence and  the  other  founded  in  the  circumftance  of  malice  was 
well  known  and  underftood  at  or  very  near  the  time  thofe  writers 
flourifhed  *. 

The  afts  f  of  general  pardon  from  the  50  Edw.  III.  to  tfai$ 
time  conftahtly  and  uniformly  except  murder  of  maiUe  prepen^ 
JecLf  or  in  words  tantamount,  correfponding  exa£Uy  with  our 
prefent  notion  of  that  offence. 

Under  thefe  z&Sj  manslaughter  not  being  excepted  was  always 
underftood  to  be  pardoned* 

Here  was  a  real  diftin£lion,  though  temporary  and  occafionaU 
eftabliflied  between  the  offences  of  murder  and  fimple  felonious 
homicide ;  which  was  certainly  founded  on  the  fuppofed  malig- 
nity or  non-malignity  of  the  heart  at  the  time  the  hSt  was 
committed.  In  one  cafe  the  mercy  of  the  Crown  interpofed, 
in  the  other  the  offender  was  left  open  to  the  juftice  of  the  law. 

The  ftatute  of  Rich.  II.  likewife  prefuppofeth  the  legal  dif-  13  Rich.  II. 
tin&ion  as  well  known  in  thofe  days ;  and,  as  far  as  it  goeth, 
eftablifheth  a  real  and  lafting  difierence  between  die  oftences* 
It  ena<^eth,  <<  That  no  pardon  fhall  be  allowed  for  murder 
^  or  for  the  death  of  a  man  flain  by  await^  ^Jf^ub^  or  malice 
*^  prepgnfed^^'^ixikfs  the  fiune  murder  &c  be  ipecified  in  the 
*'  charter ;  and  if  in  the  charter  it  be  not  fo  ipecified,  the 


ft.  2,  C.  I. 


*  See  the  D^ttent  rolls  already  cited,  many  pardons  for  homicide  under  vari*  P.  283* 
rious  circumnanoes  reciting  that  the  fa^  were  committed  aou^erfeUniam  out  ex^ 
togitatam  maJitiam. 

t  See  the  a^  in  Raftal  or  any  edition  before  z6i8)  when  Pulton's  coUedlion^ 
ociitting  tcropoi*ary  a^  aod  a^  fuppofed  to  ^  repealed  or  obfolete,  was  pub* 
liibed. 

3t  ^juftices 
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CHAP.  VII.  «  juflices  (hall  Inquire  by  inquefl  if  he  were  murdered  or  fliiit 
^  by  await)  aflaulc,  or  malice  prepenfed ;  and  if  they  find  that 
«  he  was  murdered  or  fo  flain,  the  charter  ifaall  be  difallowed." 

Upon  fuch  finding  of  the  jury  the  King  was  prefumed  to  have 
been  deceived  in  his  grant ;  and  therefore  the  ftatute  providetfa^ 
that  no  general  words  in  the  pardon,  how  comprehenfive  fb- 
ever,  (hall  avail  the  offender.  The  Crown  was  not  prefumed 
intentionally  to  pardon  premeditated  murder,  unlefs  it's  inten- 
tion veas  plainly  and  clearly  expreiled  in  the  charter. 

The  ftatutes  oufting  clergy  in  the  cafe  of  wilful  murder  like- 
wife  prefuppofe  an  eflablifhed  well-known  diflindion  between 
that  offence  and  Ample  felonious  homicide ;  and  fall  in  exadly 
with  our  prefent  notion  of  homicide  attended  with  and  aggra- 
vated by  the  circumflance  of  malice  prepenfed. 

12  H.  VII.  c,  7.  if  any  lay-perfon  prepenfedlj  murder  his 
lord  &c. 

23  H.  VIII.  r.  I.  oufleth  clergy  in  cafe  of  wilful  murder  of 
malice  prepenfed;  but  excepteth  perfons  in  holy  orders,  viz,  of 
the  order  of  fubdeacon  or  above. 

25  H,  VIII.  c.  3.  referrcth  to  the  23d,  and  is  with  regard 
to  the  prefent  quejiion  merely  auxiliary  to  it. 

F.  330—336.  J  jP^,  VI.  c,  12.  which  for  reafons  given  in  another  place, 

I  think,  hath  fuperfeded  both  the  a£ls  of  H.  VIII.  as  hr  as  con- 
cerneth  the  enumeration  of  offences  ouf^  of  clergy,  defcrib- 
eth  the  offence  by  the  term  murder  of  malice  prepenfed ;  but 
dolh  not  extend  to  acceflaries  before  the  fad,  nor  to  perfons 
(landing  mute  &c,  as  the  two  a£U  of  H*  VIIL  taken  toge* 
ther  did. 

4  £3^  S  PL  and  M.  r.  4.  is  auxiliary  to  the  zSt  of  Edw.  VI, 
and  extended!  to  acceflaries  before  the  fa£t,  and  to  perfons 
ftanding  mute  &c,  and  the  offence  is  here  defcribed  fmgly 
by  the  words  wilful  murder;  which,  in  the  language  of  the 
law,  ex  vi  termini  import  every  thing  we  now  underfland 
by  murder  of  malice  prepenfed  in  contra-diflindion  to  man- 
ilaughter. 

Bro.  India-  And  therefore  in  an  indiftment  for  murder  the  word  /wwr- 

■»«">  P  •  7»        dravit  is  fo  neceffary  and  effential  in  the  defcription  of  the 

offence,  that  no  words,  however  importing  the  fame  offence, 

3  as 
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ftH  tx  malitia  pracogitata  interficitj  will  now  bring  the  cafe    CHAP.VIL 
within  the  ftatutes ;  and  for  want  of  that  technical  operative 
word  the  defendant  cannot  be  convicted  of  murder>  though  he 
may  of  manflaughter. 

Thefe  ftatutes  ouding  clergy  in  the  cafe  of  murder  have  intro- 
duced a  mUteriil  and  lafting  diftincSUon  between  that  offence, 
and  what  we  now  commonly  call  Manjlaughtiryvn\h  regard  to 
the  confequences  of  a  convidion.   But  die  ftatutes  of  H.  VIII.  (Se?  28  H.VIII. 
were  extremely  partial  and  defeftive,  all  perfons  in  holy  orders,  vi'li?c.  3  f.6| 
who  ought  themfelves  to  have  known  and  taught  others  their  7»*.    *^* 
duty,  being  excepted  5  and  the  (latute  of  H.  VII.  already  cited  c.  I'z.  f.  1.) 
was   in  like  manner  defeflive.     This  defe£t  the  ftatutes  of 
EJw.  VI.  and  of  Ph,  and  M.  have  fupplied. 

But  ftill,  all  perfons  not  capable  of  holy  orders,  as  women, 
who  from  the  delicacy  of  their  frame  feem  to  be  the  moft 
fufceptible  of  human  paflions,  and  fome  others,  were  left  to  the 
extreme  rigour  of  the  common-law,  and  to  the  mercy  of  the 
Crown ;  for  at  common-law  all  felonies,  except  petit  larciny^ 
rape  and  mayhem,  were  confidered  as  capital  offences,  unlcla 
in  cafes  where  the  offender  was  capable  of  holy  orders  and 
qualified  for  them ;  and  in  thofe  cafes,  I  am  forry  to  (ay  it, 
murders,  though  of  the  moft  atrocious  kind,  were  not  ex- 
cluded :  and  therefore  wherever  I  fpeak  of  the  benignity  of  the 
law  and  it's  condefcenfion  to  human  infirmity  in  the  cafe  of 
manflaughter,  I  would  be  always  underftood  to  fpeak  of  the  law 
in  it*s  prefent  ftate. 

But  light  and  found  fenfe  have  at  lengthy  though  by  very 
flow  degrees,  made  their  way  to  us.  We  now  confider  the 
benefit  of  clergy,  or  rather  the  benefit  of  the  ftatutesj  as  a  n- 
taxation  of  the  rigour  of  the  law^  a  condefcenfion  to  the  in- 
firmities  of  the  human  frame  :  and  therefore  in  the  cafe  of  all 
clergyable  felonies  we  now  meafure  the  degree  of  punifhmenf 
by  the  real  enormity  of  the  offence  5  not,  as  the  ignorance  and 
fuperftition  of  former  times  fuggefted,  by  a  fenfelefs  dream  of 
(acred  perfons  or  facred  fun£tions.* 

The  21  Jac,\^  c,f>,  went  a  little,  and  but  a  little,  way  in 
favour  of  the  better  half  of  the  human  race.    Women  for  grand 
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CHAP.  VIL     larciny  to  the  value  of  lOx.  were  put  upon  the  fame  foot  0 
men  indtled  to  clergy. 

It  is  really  aftonifhing,  that  when  their  cafe  came  lb  pro- 

fefledly  under  the  confideration  of  the  legiflature  more  was  not 

then  done  in  tfaeir  behalf:  but.  here  for  more  than  half  a  cen« 

3  &  4  W.  &  M.  tury  the  wifdom  of  the  nation  flopped  (hort }  till  the  3d  and 

4th  of  fV.  and  M*  put  women  in  all  cafes  of  clergyable  felo* 
nies  upon  the  fame  foot  as  men  intitled  to  clergy. 

5  An.  c.  6.  The  5th  of  Queen  Anne  at  length  aboliflied  the  idle  cere- 

mony of  reading,  and  fo  broke  down,  if  I  may  ufe  the  expreC* 
Con^  the  wall  of  partition  between  fubjefl  and  fubje£l  under 
one  and  the  fame  degree  of  guilt.     This  meafure  intitled  thofe 

cfS.  f  ^>        who  before  were  fuppofed  to  be  under  a  legal  incapacity  for 

orders,  as  Jews  zxA  fome  others  were,  and  likewife  thofe  wh» 
in  prefumpdon  of  law  were  not  qualified  in  point  of  learning, 
of  which  reading  a  fcrap  of  Latin  %  which  they  called  the  neck-' 
verfe^  was  commonly  made  the  teft, — this  meafure  indded  all 
thefe  to  the  indulgence  of  the  law  in  common  with  the  reft  of 
their  fellow-fubje£ts. 

From  this  period  the  meafure  of  punifliment  hath,  as  I  be- 
fore hinted,  been  governed  by  the  degrees  of  real  guilt  j  not 
by  an  abfurd  diftinftion  between  fubjeft  and  fubjcS,  originally 
6wing  to  downright  impudence  on  one  hand,  and  to  mere  fa- 
naticifm  or  amazing  pufillanimity  on  the  other. 

Thus  hath  the  order  of  things,  which  the  pride  and  pre- 
fumption  of  the  Romijh  clergy  introduced,  and  the  ignorance 
or  enthufiafm  of  the  laiety  adopted,  been  happily  inverted.  Our 
anceftors  in  qucftions  touching  the  allowance  or  non-allow- 
ance of  clergy  regarded  folely  the  fundion  or  abilities  of  the 
offender,  we  the  real  demerit  of  the  offence. 


♦  M'fcrerc  mei  Dius, 


CHAP 
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CHAP*     VIIL  cHAP.vra. 

Of  Murder. 

H  AV  E  already  obferved,  that  our  oldeft  writers  made  p.  30a. 
^  ufe  of  the  term  Murder  in  a  very  narrow  limited  fenfe ; 
and  that  in  fucceeding  ages  the  definition  of  this  ofFence,  in 
contra-diftinftion  to  fimple  felonious  homicide,  was  enlarged 
fo  as  take  in  all  the  cafes  which  appeared  to  have  been  at- 
tended with  circumftances  indicating  a  prepenfed  malice  in  the 
party  killing }  and  that  this  enlarged  idea  hath  long  obtained, 
and  exactly  falleth  in  with  our  prefent  notion  of  murder  of 
tnalice  prepenfe. 

I  have  likewife  endeavoured  to  ftate  and  illuArate  by  au'^  p.  256. 
thoritics  already  cited  the  true  legal  notion  of  the  term  Malta 
as  applied  to  the  cafe  of  murder,  which  I  will  not  now  repeat; 
It  is  fufficicnt  to  refer  the  reader  to  what  is  offered  by  way  of 
preliminary  to  the  difcourfe,  upop  the  fubjeft  of  homicide  in 
general. 

I  chofe  to  enlarge  upon  that  point  there  rather  than  in  this 
place  J  bccaufe  I  thought  that  many  things  which  I  have  feid 
in  treating  of  the  lower  fpecies  of  homicide,  whether  juftifia- 
ble,  cxcufable,  or  alleviable,  would  be  better  underftood  by 
firft  fixing  in  the  reader's  mind  the  true  idea  of  that  degree  of 
malio-nity  implied  in  the  term  Malice  j  which,  in  cafes  pritni 
facie  iAYmg  within  the  lower  fpecies,  hath  made  the  faft,  all  cir- 
cumftances confidcred,  amount  to  the  crime  of  murder.  I 
have  likewife,  as  I  went  along,  endeavoured  to  ftate'  the  cir- 
cumftances from  which  the  law  inferreth  the  malignity  of  the 
heart* 

Thefe  matters  have,  I  confefs,  in  a  manner  exhaufted  the 
fubjeft  I  am  now  profeffcdly  entering  upon :  but  as  the  law 
concerning  murder  is  interwoven  with  the  lower  fpecies  of 
homicide,  and  'arifeth  from  a  vari'ty  of  circumftances  con- 
neded  with  them,  this  anticipation  became  in  fomc  meafure 
neceflary ;  fince  in  treating  of  the  cafer»  which  prima  facie  feem 
to  fall  under  the  lower  fpecies  I  could  not  make  myfelf  better 
underftood  than  by  confidering  them  under  every  light  they 
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CHAP.  VIII.  will  bean  t  will  therefore  confine  myfelf  tothe  circumftances 
importing  prepcnfcd  malice,  which  have  not  already  faUen  iii 
my  way  j  though  I  fear  that  the  nature  of  my  fubjed,  coimpli-» 
cated  as  it  is,  will  betray  me  into  fome  little  repetition,  which 
I  will  avoid  as  much  as  poflible. 

The  groiTer  inftances  of  wilful  murder,  and  where  the  ma- 
lignity of  the  heart,  the  fnalitia  I  have  already  explained,  rs  ap- 
parent, need  not  to  be  mentioned  in  a  difcourfe  of  this  kind. 
The  cafes  upon  which  doubts  have  arifen,  or  which  may  be  the 
fubjed  of  future  litigation,  are  only  proper  to  be  mentioned; 
and  to  fuch  I  (ball  confine  myfelf. 

Sea.  f.  Sect.  i.     Something  hath  been  (aid  briefly  under  the  h&A 

Ruics^as  to  of-  ^^  homicide  in  advancement  of  juftice,  touching  the  killing  of 
ficrrsof  juaictf  officers  in  the  execution  of  their  offices,  and  of  other  perfon^ 
andthcir  ifliil-  jjaving  authority  to  arreft  or  imprifon,  or  a£ling  under  coleur 

of  fuch  authority.  But  this  being  a  matter  in  which  the  juf-< 
tice  of  the  kingdom  is  deeply  concerned,  I  will  now  fubmit  to 
confideration  my  thoughts  upon  that  fubje£l  more  at  large. 

(iHale457&c.}       Minifters  of  juflice,  while  in  the  execution  of  their  offices, 

arc  under  the  peculiar  protection  of  the  law.  This  fpecial 
proteftiort  is  founded  in  great  wifdom  and  equity,  ^d  in  every 
principle  of  political  juftrce.  For  without  it  the  publick  tran* 
quillity  cannot  poffibly  be  maintained,  or  private  property  fe-» 
cured ;  nor  in  the  ordinary  courfe  of  things  IvHI  offenders  of 
any  kind  be  amefnable  to  juftice:  and  for  thefe  reafons  the 
killing  of  officers  fo  employed  hath  been  deemed  murder  of 
malice  prepenfe,  as  being  an  outrage  wilfully  committed  in  de- 
fiance of  the  juftice  of  the  kingdom ;  the  ftrongeft  indication 
poffible  of  the  malitia^  the  malignity  of  heart  which  I  have  al- 
ready ftated  and  explained. 

• 

Sea.  2.  Sect.   2.    This  rule  is  not  confined   to  the  inihuit  the 

officer  is  upon  the  fpot,  and  at  the  fcene  of  adlion,  engaged  in 
the  bufinefs  which  brought  him  thither;  for  he  is  under  th«- 
fame  prote£ti6n  of  the  law  iundo^  morando^  CsT  redeundo :  and 
therefore  if  he  cometh  to  do  his  office,  and  meeting  with 
great  oppofition  retiretb,  and  in  the  retreat  Ik  is  kiUed^  this 

Witt 
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will  amount  to  murder.  He  went  in  obedience  to  the  law  and  CHAP.  viii. 
in  the  execution  of  his  office,  and  his  retreat  was  neceflary  in  '  *  ^* 
order  to  avoid  the  danger  that  threatened  him :  and  upon  the 
(ame  principle  if  hie  meeteth  with  oppofltion  by  the  way,  and 
is  killed  before  he  cometh  to  the  fhce^fuch  oppojition  being  in^ 
tanded  to  prevent  his  doing  his  duty^  which  is  a  fa&  to  he  caUe£ied 
from  circurnftances  appearing  in  evidence^  this  likewife  will 
amount  to  murder.  He  was  ftri£)Jv  in  the  execution  of  his 
office,  going  to  difcharge  the  duty  the  law  required  of  him. 

Sect.  3.  Nor  is  the  protedion  the  law  alFordeth  him  con-  ^^  3- 
fined  to  his  own  perfon.  Every  man  who  cometh  in  aid  of 
him  (I  fpeak  here  principally  of  fuch  officers  as  at  common- 
law  or  by  the  appointment  of  the  Crown  are  properly  confer* 
vators  of  the  peace),-— every  man  lending  his  affillance  for  the 
keeping  of  die  peace,  or  attending  for  that  purpofe,  whether 
commanded  or  not,  is  under  the  fame  protedtioo  as  the  officer 
himfelf, 

Sect.  4.    The  protection  the  law  afFordeth  in  thefe  cafes        Sea.  4* 
muft  not  be  confidered  as  confined  to  the  ordinary  minifters  ''  *^*'  *^** 
of  judice  or  their  affiftants.     It  reacheth,  under  fome  limita- 
tions, which  fhall  be  confidered,  to  the  cafes  of  private  perfons  P«  318  &c. 
interpoting  for  preventing  mifchief  in  cafe  of  an  affray,  or  ufing 
their  endeavour  for  apprehending  felons,  or  thofe  who  have 
given  a  dangerous  wound,  and  for  bringing  them  to  juftice: 
for  thofe  people  are  likewife  in  the  difcharge  of  a  duty  the  law  • 
requireth  of  them.     The  law  is  their  warrant,  and  they  may, 
not  improperly,  be  confidered  as  perfons  engaged  in  the  publick 
fervice  and  for  the  advancement  of  juftice,  though  not  fpeci- 
ally  appointed  to  it:  and  upon  that  account  they  are  under  the 
fame  protedion  as  the  ordinary  minifters  of  juftice  are. 

Sect.  5.     This  rule  is  not  confined  to  thofe  who.  arc  pre-       ScA.  5. 
fent  fo  as  to  have  ocular  proof  of  the  faS,  or  to  thofe  who  firft 
come  to  the  knowledge  of  it :  for  if  in  thefe  cafes  (irefli-fuit 
be  made,  and  a  fortiori  if  hue  and  cry  be  levied,  all  who  join 
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CHAP.Vin.  in  aid  of  thofe  who  begaa  the  purfuit  are  under  die  fiunc  pf<H 
tefbjon  of  the  law  as  the  others  are»  and  ftand  in  every  reipeft 
upon  the  iame  foot :  otherwife  no  man  of  common  prudence 
would  join  in  the  purfuit ^  and  many  great  ofitnders  woul4 
efcape  the  hands  pf  jufljce. 

s  Hide  464.  A  robbery  is  committed  on  the  highway  or  elfewfaerci  die 

country  upon  notice  rifedi  and  purfueth  the  robbers,  who  tuni 
and  make  reiiftance,  and  in  die  ftruggle  one  of  the  robbers  is 
killed;  diis  on  the  part  of  the  purfuers  isjuftiiiable  homicide^ 
But  on  the  other  hand,  if  one  of  the  purfuers  is  killed  by  the 
robbers  or  any  of  them,  it  will  be  murder  in  the  whole  gang 
joint  fig  infttch  refijiance^  whether  prefent  at  the  murder  or.  at  a 
diftance,  but  taking  a  fart  in  fuch  rejijfance.  The  law  is  die 
iame  in  cafe  of  hue  and  cry  duly  levied. 

'    Sea.  6.  Sect.  6*    Nor  is  this  fpecial  prote<£Uon  of  the  law  con-* 

fined  to  cafes  of  a  merely  criminal  nature,  where  the  publick 
peace  is  broken  or  endangered.  The  minifters  of  juitice  10 
civil  fuits,  under  proper  limitations  which  (hall  be  coniidered, 
are  intided  to  the  £une  prote£lion  for  themfelves  and  followers^ 
and  upon  the  fiune  principles  of  political  juftice. 

But  thefe  rules  re<}uire  fomc  farther  explanation. 

Seft.  7«  Sbct.  7.    With  regard  to  fuch  minifters  of  jufticc  who 

in  right  of  thejr  offices  are  confervators  of  the  peace^  and  \v\ 
diat  right  alone  interpofe  in  the  caic  of  riots  or  aiFrays,  it  i$ 

KeL  i6,  lie.      neceflary,  in  order  tp  make  the  offence  of  killing  them  amount 

to  murder,  that  the  parties  concerned  (hould  have  fome  no- 
tice with  what  intent  they  interpofe;  otherwife  the  perfons 
engaged  may  in  the  heat  and  bufUe  of  an  affray  imagine,  that 
they  came  to  take  a  part  in  it.     But  in  thefe  cafes  a  fmall 

t  Kalc46o^6x.  matter  will  amount  to  a  due  nptification.     It  is  fufficient,  i^ 

the  pe^ce  be  comm,anded,  or  the  officer  in  any  other  manner 
declare  with  that  intent  he  interpofeth.  Or  if  the  officer  be 
within  his  proper  diltridt,  and  known  or  but  generally  acknow- 
ledged to  bear  the  office  he  affumeth,  the  law  will  prefume^ 
that  the  party  killing  had  due  notice  of  his  intent;^  efjpecially  if^ 
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it  be  in  the  day-time.    In .  the  night  fome  farther  notification   CHAP*  VUI. 
is  neceflary,  and  commanding  the  peace,  or  ufing  words  of  the 
like  in^iort  notifying  his  bufineis  will  be  fui£cient« 

I  remember  a  faying  of  a  very  learned  judge,  That  a  confla^ 
^U*%Jt€tffwillmi  make  a  conjiable.  This  is  very  true.  But  if 
tt  minifter  of  juftice  be  preient  at  a  riot  or  affray  widiin  his 
dtftri£l,  and,  in  orders  to  keep  the  peace,  produce  his  ftaff  of 
office,  or  any  other  known  enfign  of  authority :  this,  I  con- 
ceive, will  be  a  fufficient  notification  with  what  intent  he  in-* 
terpofeth ;.  and  if,  after  this  notification,  refiftance  is  made, 
and  he  or  any  of  his  afliftants  killed,  it  will  be  murder  in  z^ikrj 
man  who  joined  In  fuch  refiftance. 

And  in  the  cafe  of  arrefts  upon  procefs,  whether  by  writ  or 
warrant,  if  the  officer  named  in  the  procefs  give  notice  of  his 
authority,  and  refiftance  be  made  and  the  officer  killed,  it  will 
be  murder ;  if  in  hSi  fuch  notification  was  true  anJL  tbeproceff 
legal :  for  after  fuch  notification  the  parties  oppofing  the  arreft 
atSled  at  their  own  peril. 

Private  perfons  interpofing  in  cafe  of  fudden  affira3rs  for  part* 
ing  the  combatants  and  preventing  bloodftied  muft  undoubtedly 
give  exprefs  notice  of  their  frjendly  intent,  for  the  reafon  given 
above. 

Sect.  8.    I  have  faid  above  by  way  of  caution,  iftbefro"        8eAtK> 
cefs  be  legal :  but  I  would  not  be  imderftood  to  mean  any  thing 
more  than,  provided  the  procefs^  be  it  by  writ  9r  warranty  be 
not  defeSlive  in  the  frame  efit^  andijfue  in  the  ordinary  cwrfe  of 
jujiicefrom  a  court  or  magijirate  having  jurifdiSIiM  in  the  cafe. 
There  may  have  been  error  or  irregularity  in  the  proceeding  (9  Co.  68  a. 
previous  to  the  ifluing  of  the  procefs  j  but  if  the  flieriff  or  ^  ^*^*  ^^''^ 
other  minifter  of  juftice  be  killed  in  the  execution  of  it;  this 
will  be  murder :  for  the  officer,  to  whom  it  is  direSed,  muft, 
at  his  peril,-pay  obedience  to  it.     And  therefore  if  a  capias  ad 
fatisfacienduntt  fieri  facias^  writ  of  affiftance,  or  any  other  writ 
of  the  like  kind  iflue  direded  to  the  IherifF,  and  he  or  any  of 
his  officers  be  killed  in  the  execution  of  it,  it  is  fufficient  upon 
an  inJiflment  for  this  murder  to  produce  the  writ  and  war-r 
r^nt,  without  flic  wing  the  judgment  or  decree*    So  ruled  by 
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CHAP.  VIII.    Lord  Hardwicke  in  the  cafe  of  one  Rogers  •  at  Ac  fuinmer 

MS.  Chappie,    affizcs  in  Cornwall  in  the  year  1735. 

And  in  the  cafe  of  a  warrant  from  a  juftice  of  the  peace^ 

(I  Kale  460.)     in  a  matter  wherein  he  hath  jurifdiSlioHy  the  perfoo  executing 

(uch  warrant  is  in  like  manner  under  the  fpecial  protefiion  of 
the  bw ;  though  fuch  warrant  may  have  been  obtained  by  gro& 
impofidon  on  the  magiftrate,  and  by  falfe  information  touching 

P«  135.         .    matters  fuggefted  in  it.     See  the  cafe  of  Richard  Curtis  beforp 

reported. 


Sea.  9. 
(i  Hale  457.) 


^ECT.  9.  But  if  the  procefs  be  defeflive  in  the  frame  of  it, 
as  if  there  be  a  midake  in  the  name  or  addition  of  the  perform 
on  whom  it  is  to  be  executed,  or  if  the  name  of  fuch  peribn, 
or  of  the  officer  be  inferted  without  authority,  and  after  the 
ifluing  of  the  procefs,  or  the  officer  exceed  the  limits  of  his  au- 
thority, and  be  killed ;  this  will  amount  to  no  more  than  man- 
daughter  in  the  perfon  whoje  liberty  isfo  invaded. 

How  far  other  perfbns,  efpecially  mere  ftrangers,  interpofing 
in  behalf  of  the  party  whofe  liberty  is  invaded,  will  be  intitled 
to  the  fame  indulgence,  deferveth  great  confideration. 

SeA.  i^  SscT.  10.    The  doiSrine  advanced  in  the  cafe  of  the  Queen 

f^f^iJ^,      agaihft  Toofy  and  others  hath,  I  conceive,  carried  the  law  i^ 
pofinj.  favour  of  private   peribns  officiovjly  interpofing  farther  than 

Ld4aym.ia96.  f^u^j  ^^f^^^  founded  in  the  principles  of  true  policy,  will 

warrant.  \  fay  cffcioujly  interpofing,  becaufe  the  interpofitioQ 
of  private  perfons  in  the  cafes  I  have  mentioned,  for  preferv- 
ing  the  peace  and  preventing  bloodfhed,  flandcth  upon  a  quite 
difFercot  foo^ 

In  Toolyh  cafe,  the  imprifonment  of  the  woman  was  cer- 
tainly imjuftifiable.     The  conltable  f  was  out  of  his  precinft, 


•  This  man  by  the  help  of  a  gang  of  defperatc  fellows  ftood  out  a  long 
time  in  a  chanccry-fuit,  and  kept  poffenic.n  of  the  premifcs  in  queftton  againft 
ejl  manner  of  proceft.  At  length  t^c  Oieriff  atten  Jed  by  the  pojfs  comutlU  cnr 
deavoiiring  to  execute  the  procefs,  ihreecf  the  >«»^  were  killed  by  him  Qf 
foinc  of  l^is  gang,  he  prefcnt  and  abetting.  For  thefe  murders  he  was'  tried 
and  convirted.  In  tfte  courfe  of  the  trials  the  writ  of  execution,  the  injunc- 
tion for  delivering  poflemon,  and  the  uiLt  of  affiftance  were  read  in  evidence, 
but  not  the  Jecrce,  The  jpdge  being  apprehenfive  of  a  refcue,  he' lyas  by 
fp^cial  order  executed  the  next  day. 

f  1  ufc  the  term  conftable  merely  for  the  fake  of  brevity,  for  the  man  was 
no  conftable  in  the  prccinft  where  the  arrclt  and  imprifonment  were. 

and 
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*«tid  had  no  fpecial  warrant  for  what  he  did ;  nor  had  the  wo*  CHAP.  V^L 
man  at  that  time  mifbehaved.  His  affiftant  therefore  .was  not 
under  the  fpecial  prote^on  of  the  law  I  have  mentioned :  but 
whether  this  illegal  imprilbnment  was  in  the  eye  of  the  law  a 
Sufficient  provocation  to  the  defendants,  who  were  ftrangers  to 
her  and  her  cafe^  is  yet  to  be  confidered ;  for  all  voluntary  felo* 
nious  homicide  without  a  provocation  is  undoubtedly  murder. 

It  was  holden  by  feven  of  the  judges  againft  five,  that  it  was 
A  fufficient  provocation.  For,  faid  Holt  in  giving  judgment, 
^  if  one  be  imprifoned  upon  an  unlawful  audiority,  it  is  a 
^  fufficient  provocation  to  all  people  out  of  compaffion,  much 
^  more  where  it  is  done  under  colour  of  juftice ;  and  where  the 
f<  liberty  of  the  fubjed  is  invaded,  it  is  a  provocation  to  flltbf 
^<  fuhje^s  0/ England. — A  man  ought  to  be  concerned  for  magnq 
<'  cbarta  and  the  laws ;  and  if  any  one  againft  law  imprifon  a 
^  man,  he  is  an  offender  againft  magna  cbarta*^ 

The  cafes  of  Sir  Henry  Ferrers^s  fervant  and  rf  Hopkin 
Hugget  were  cited  by  the  chief-juftice  in  his  argument,  and 
greatly  relied  on.  But  thofe  cafes  do  not,  in  my  opinion,  war- 
tmt  the  doc^ine  in  the  latitude  here  laid  down. 

In  the  former,  a  quarrel  arifing  between  the  fervant  and  the  Cro,Car.37t. 
officer  after  Sir  Henry  had  fubmitted  to  the  arreft  and  was  put 
into  a  place  of  fecurity,  they  fought  and  the  officer  in  this  affray 
was  killed.  It  doth  not  appear  upon  what  provocation  the 
quarrel  and  affray  began,  and  the  report  maketh  it  highly  pro- 
bable, that  no  refcue  was  thought  of  or  attempted.  The  words 
are,  "  The  fervant  in  feeking  to  refcue  him  as  was  pre- 
1*  TENDED  killed  the  officer." 

If  the  matter  of  the  refcue  was  a  mere  pretence,  and,  for 
augbt  appearing  by  the  ftate  of  the  cafe,  it  was  no  more  than 
a  pretence,  the  cafe  Mras  clearly  manflaughter,  homicide  upon  a 
fudden  affray }  without  entering  into  the  queftion  touching  diQ 
infufficiency  of  tlie  writ  or  warrant.  The  reporter  doth  in- 
deed mention  this  matter  as  an  ingredient  in  the  cafe;  but 
general  rules  thrown  out  in  argument,  and  carried  farther  than 
^e  true  ftate  of  the  cafe  then  in  judgment  requireth,  have,  I 
confefs,  no  great  weight  with  me. 

I  do 
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CHAP*  vni.  I  do  not  f^jy  diat  inconiiKUiic  reafi«s»  where  better  Bugbl 
have  been  given,  derogate  from  the  authority  of  the  judgmoit ; 
but  they  certainly  derogate  from  the  authority  of  the  rule  upoa 
which  the  j^dgment  is  fuppofed  to  be  founded. 

I  Hate  465.  Hvgget^s  cafe  like  wife,  as  ftated  by  HaUy  was  clearly  man- 

flaughter,  a  fudden  quarrel  and  aiFray,  and  a  combat  between 
him  and  an  alEftant  of  the  prefs-mafter  upon  Ibme  rudeneft  cj^ 
find  or  fuppofid  U  bi  offtttd  on  the  part  of  ihi  aff%fiant\  upon 
which,  iaith  Hale^  a  quarrel  arofe  between  them,  and  in  the 
end.  the  al&ftant  was  killed  *• 

I  take  the  liberty  of  obferving,  as  I  go  on,  that  Hale^  who 
at  the  conference  concurred  with  thofe  who  were  of  opinion, 
that  the  cafe  amounted  to  manflaughter  only,  doth  not  &y  a 
fyllable  touching  the  provocation  which  an  a6b  of  oppreffion 
towards  individuals  might  be  fuppofed  to  give  to  the  by-ftanders  \ 
and  he  certainly  reprefenteth  the  cafe  in  the  light  it  appeared  to 
him  at  that  time,  ai  a  fudden  quarrel  upon  fome  rudeneis  of- 
fered by  the  prefs-mailer's  afliftant. 

Kd.  59*  The  cafe,  as  it  is  reported  by  Kelyng^  doth  indeed  turn  upon 

the  illegality  of  the  imprefs,  and  the  provocation  fuch  an  aA  of 
oppreflion  may  be  prefumed  to  give  to  every  man,  be  he  Gran- 
ger or  friend,  out  of  mere  compafiion  to  endeavour  a  refcue : 
and,  fay  the  major  part  of  the  judges,  if  in  fuch  endeavour  of 
reicue  they  kill  any  one,  fuch  killing  will  be  manflaughter. 

In  this  cafe  the  judges  were  divided  in  opinion,  four  that  it 
was  murder,  eight  that  it  was  manflaughter  +. 

Seel.  II.  Sect.  ii.    Without  entering  at  prefent  into  die  merits  of 

this  cafe,  I  think  Toolf^  differed  widely  from  it.      In  this, 

fwords  were  drawn,  and  a  mutual  combat  enfued;  the  blood 

was  overheated  in   the   aiFray  before    a  mortal  wound  was 

'  given.    In  TQdy\  the  foldiers  at  the  firft  meeting  with  the 


«  KclynfT  fjith,  that  fwords  were  drawn  on  both  fides^  and  ibey  fousbt. 
Kel.  60  62.  i"  Tlieic  judi^es  f.iid  at  the  ctmrcrcncc,  7'wf  m  ihn  advifdtbfy  wert  •f  that^ 

'  '  cfnriort ;  hi  thy  ^ivould  noi  hi  bound  by  it.  The  reporter  and  the  other  ji^iges  of  the 
KinR'&Bcnch,  after  hearing  counfcl  upon  the  fpccial  vcrdi^t>  adhered  to  their 
former  opinion,  that  it  was  murder  :  but  out  of  deference  to  ih«  majority  ibey 
iidixuited  the  defendant  to  lus  clei-gy.  •  (See  lUc  cafe  a»  ftited  by  H&//.  AV.  1 37. 

conftablo 
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ieonftabie  drew  their  fwonk  upon  faim  unarmed  againft  fuch   CHAP,  vw^ 

weapons ;  but  they  foon  put  them  up  appearing  to  be  pacified^ 

and  cool  reflexion  Teemed  in  ibme  meafiire  to  l^ve  taken  places 

At  the  fecond  meeting  the  deceaied  receiv^  bis  death's  wound 

before  a  blow  was  given,  or,  for  aught  appeared,  offisred  on  the 

part  of  him  or  any  part  of  his  party. 

In  Huggefs  cafe  a  refcue  feemed  to  be  pradicable  at  the 
time  the  affray  began:  and  it  is  obfervable,  that  die  judges  who 
held  it  to  be  manflaughter  put  the  point  upon  an  indeaviur  U 
refcue.  I  will  not  fay,  that  the  po$bility  of  a  refcue  was  a  fu& 
ficient  motive  to  endeavour  at  it,  but  ftill  there  was  a  poffi«« 
bllity,  which  might  induce  the  men  to  attempt  it.  But  in 
Toofy*s  the  cafe  was  quite  otherwife,  unle(s  the  (bldiers  could 
hope  to  force  the  roundhoufe ;  for  the  woman  was  there  fe<« 
cured  before  the  fecond  encounter,  and  before  the  deceafed  ap» 
peareth  to  have  taken  any  part  in  the  affair :  fo  that  the  fecond 
aflault  on  the  conftable  feemeth  rather  to  have  been  grounded 
upon  refentment  or  a  principle  of  revenge  for  what  had  beforo 
pafTed,  than  upon  any  hope  or  endeavour  to  affift  the  wonuui. 

Sect.  I2.  I  have  been  longer  on  this  cafe  than  I  fhould  8c£l  tu 
have  been,  had  I  not  thought  the  do6trine  advanced  in  it  ut- 
terly inconfiftent  with  the  known  rules  of  law  touching  a  fuddea 
provocation  in  the  cafe  of  homicide;  and,  which  is  of  more  im- 
portance, inconfiftent  with  the  principles  upon  which  all  civil 
government  is  founded  and  muft  fubfift. 

The  indulgence  ihewn  to  the  firfl  tranfport  of  paffion  in 
thefe  cafes  is  plainly  a  condefcenfion  to  the  frailty  of  the  hu* 
man  frame,  to  Ac  furor  brevis^  which,  while  the  frenzy  laft- 
eth,  rendereth  the  man  deaf  to  the  voice  of  reafon.  The 
provocation  therefore  which  extenuateth  in  the  cafe  of  homi- 
cide muft  be  fomething  which  the  man  is  confcious  of,  which 
he  feeledi  and  refenteth  at  the  inflant  the  fa£i  which  he  would 
extenuate  is  committed ;  not  what  time  or  accident  may  after- 
wards bring  to  light.  Now  what  was  the  cafe  of  Tooly  and 
hi$  accomplices,  ftript  of  a  pomp  of  words  and  the  colour- 
ings of  artificial  rcafoning  ?  They  (aw  a  woman,  for  aught 

appears^ 
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CHAP.  yui.  appeacs,  a  perfeitjhranger  to  tbemj  led  to  the  roundboufe  under 
a  charge  of  a  criminal  nature.  This  upon  evidence  at  the  OU 
BaiJijj  a  month  or  two  afierwardsj  cometh  out  to  be  an  Hlega) 
arreft  and  impriibnment,  a  violation  of  magna  chartai  and 
Atk  ruffians  are  prefumed  to  have  been  feized,  all  on  a  fud* 
den^  with  a  ftrong  fit  of  zeal  for  magna  charta  and  the  laws> 
and  in  this  frenzy  to  have  drawn  upon  the  conftable  and  ftab- 
bed  his  affiftatnt. 

It  is  extremely  difficult  to  concehre,  that  die  violation  of 
magna  charta^  a  hSt  of  which  they  were  totally  ignorant  at  that 
tinuy  could  be  the  provocation  that  led  them  into  this  outrage. 

But  admitting,  for  argument-&Ice,  that  it  was,  we  all  know» 
that  words  cf  reproach,  how  grating  and  ofFenfive  foever,  are^ 
in  the  eye  of  the  law,  no  provocation  in  the  cafe  of  voluntary 
homicide :  and  yet  every  man  who  hath  confidered  the  human 
frame,  or  but  attended  to  the  workings  of  his  own  hearty  know- 
cth,  that  aiFronts  of  that  kind  pierce  deeper  and  Simulate  iit 
the  veins  more  efFedually  than  a  flight  injury  done  to  a  third 
perfen,  though  under  colour  of  juftice,  poffibly  can.  The  in- 
dignation that  kindleth  in  the  breaft  in  one  cafe  is  inftinc^  it 
is  human  infirmity ;  in  the  other,  it  may  poilibly  be  called  a 
concern  for  the  common  rights  of  the  fubjeS ;  but  this  concern^ 
when  well  founded,  is  rather  founded  ii\  reafon  and  gool  rc- 
^eSdon  than  in  human  infirmity :  and  it  is  to  human  infirmity 
adone  that  the  law  indulgeth  in  the  cafe  of  a  fudden  provocation. 


Scft«  13.* 


Sect.  13.  But  if  a  paifion  for  the  common  rights  of 
the  fubjed  in  the  cafe  of  iixdiyiduak  muft,  againft  all  expe- 
rience, be  prefumed  to  inflame  beyond  a  pe^fonial  ^firoo^ 
let  us  fuppofe  the  cafe  of  an  upright  and  deferving  man»  univ 
verfally  beloved  and  efteemed,  ftanding  at  the  place  of  exe- 
cution under  a  fentence  of  death  manifeftly  unjujl^  This  is 
^  cafe  that  may  well  roufe  the  indignation,  and  excite  the 
companion  of  the  wifeft  and  bell  of  men :  but  wife  and  good 
men  know,  that  it  is  the  duty  of  private  fubje<£ls  to  leave 
the  innocent  man  to  his  lot,  how  hard  foever  it  may  be^ 
without  attempting  a  rdbucj   for  otherwise  all  government 

would 
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W<nild  be  unhinged.    And  yet^  what  prc^xHtion  doth  the  cafe   ctlAP«VllI« 
of  a  falfe  imprifonment  for  a  (hort  time,  and  for  which  the 
injured  party  may  have  an  adequate  remedy,  bear  to  that  I  have 
now  put  ? 

,  Sect.  14.    What  I  have  now  faid  fuggefteth  a  thought^      Seft.  14; 
which  I  will  mention,  and  fubmit  to  farther  confideration. 

I  am  firmly  perfuaded,  that  in  cafes  fuch  as  thefe  a  general 
fiibmiifion  to  the  known  badges  of  authority  exa£ted  from  all 
perfons,  ilrangers  to  the  party  fuppofed  to  be  injured  or  his 
caufe,  would  greatly  conduce  to  the  flability  of  government ; 
in  the  fate  of  which  all  private  riglits  are  involved.  On  the 
other  hand,  an  undue  countenance  given  to  a  fpirit  of  popular 
oppofition,  upon  the  principles  of  False  Patriotism,  hath  a 
fatal  tendency  to  loofen  the  reins  of  government,  and  to  throw 
matters  into  general  confufion. 

This  is  a  cohfideration  of  great  importance ;  and  if  the  rea- 
der will  apply  it  to  the  cafes  of  Hugget  and  Toelyy  and  the 
reafoning  on  them,  he  will  not  find  it  difficult  to  determine  on 
Which  fide  the  juftice  of  the  cafe,  that  juflice  I  Mean  which  is 
due  to  the  publick,  doth  preponderate. 

There  is  undoubtedly  a  juftice  due  to  the  community, 
founded  in-  the  intereft  every  individual  hath  in  the  publick 
.  tranquillity ;  which  once  deftroyed,  all  private  rights  will  fink 
and  be  abforbed  in  the  general  wreck :  and  if  the  common 
rights  of  the  fubjed  are  fuppofed  to  be  the  obje£t  in  view,  (it 
is  an  obje£t  which  deferveth  the  attention  of  all  wife  and  good 
men  at  proper  feafons,  and  under  thofe  limitations  which  wif- 
dom  and  a  juft  concern  for  the  publick  will  fuggefl,)  let  it  be 
remembered,  that  liberty  is  never  more  in  danger  than  when  it 
vergeth  intp  licentioufnefs.  Cafar  cherifhed  a  fpirit  of  licen-. 
dous  popularity  againft  the  Senate^  Cromwell  cherifhed  the  fame 
fpirit  againfl  Crown  and  Senate ;  both  fet  up  a  tyranny  of  their 
own  fubverfive  of  true  liberty,  which  ever  mufl  be  founded  in 
law,  and  protedled  by  it. 

Thefe  confiderations  have  led  me  into  a  free,  and  perhaps 
too  prolix,  examination  of  the  opinionji  of  learned  men,  whofe 

merit 
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CHAP.  viiL   merit  I  cfteem»  and  Id  wtMk  numorf  I  (hall  coaEtunfy  pay  m 
pf oper  regara* 

Sea.  15.  Sect*  15.    In  die  cafe  of  private  perfons  ufing  their  endea^ 

^awj/°  ^    vours  to  bring  felons  to  juftice,  thcfc  cautions  ought  to  be  ol>- 

ferved. 

That  a  felony  hadi  been  aiSually  conunitted.  For  if  no  fe- 
<^ra  Tac  194*  lony  hath  been  committed,  no  fufpicton,  how  well  (bever  grouad- 
%hA.  5x.  17a.  ^  ^1  Y^^^  ^  p^^^^  ^  interpoGng  within  the  proleaion  of 

the  law  in  the  fenfe  I  have  already  ftated  and  explained. 

Sea.  i6.  Sect.  i6.    Suppoflng  a  felony  to  have  been  a£lually  com-' 

^^*  oiittedi  but  not  by  the  peribn  arretted  or  purfued  upon  6t£fi^ 
cion,  this  fufpicion^  though  probably  well  founded,  wiU  noC 
bring  the  perfon  endeavouring  to  arreft  or  imprifim  within  the 
protedion  of  the  law,  fo  far  as  to  excufe  him  from  the  guilt 
of  manflaughter,  if  he  killeth,  or  on  the  other  hand  to  make 
the  killing  of  him  amount  to  murder.  I  think  it  would  be  fe- 
lonious homicide,  but  not  murder,  in  either  cafe  -,  the  one  not 
having  ufed  due  diligence  to  be  apprized  of  the  truth  of  the 
h£il  the  other  not  having  fubmitted  and  rendered  himfelf  to 
juftice,  Hnce,  if  his  cafe  would  bear  it,  he  might  have  re-> 
forted  to  his  ordinary  remedy  for  the  fidfe  imprifonment. 

Sea.  17.  Sect.  17.    But  if  J^  being  a  peace-officer,  hath  a  war-» 

^^^  rant  from  a  proper  magiftrate  for  the  apprehending  of  B.  b^ 

name  upon  a  charge  of  felony,  or  if  B.  ftandeth  tndided  for 
felony,  or  if  the  hue  and  cry  is  levied  agatnft  B.  by  name ;  in 
thefe  cafes,  if  JB.,  though  innocent,  ileeth,  or  turneth  and  refift^* 
edi,  and  in  the  ftruggle  or  purfuit  is  killed  by  J,  or  any  peribn 
joining  in  the  hue  and  cry,  the  perfon  fo  killing  will  be  indcm<* 
niiied :  and  on  the  other  hand,  if  J,  or  any  perfon  joining  in 
the  hue  and  cry  is  killed  by  B,  or  any  of  his  accomplices  join^ 
ing  in  thai  outrage^  fuch  occifion  will  be  murder ;  for  A.  and 
thofe  joining  with  him  were,  in  this  inflance,  in  the  discharge 
of  a  duty  the  law  requireth  from  them,  and  fubjed  to  puniih- 
meat  in  cafe  of  a  wilful  negledl  of  it* 

Sect, 
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GHAP.ym. 

Sect*  i8.  With  regard  to  the  minifters  of  juftice  exetut-  Soft- 18* 
ing  die  ordinary  procefs  of  the  law,  and  likewife  to  private  per- 
fbns  endeavouring  to  arreft  or  imprifon  in  the  cafes  I  have 
tnentioned,  it  behoveth  them  to  be  very  careful  that  they  do  not 
miibehave  themfelves  in  the  difcharge  of  their  duty  j  for  if  they 
do^  they  may  forfeit  this  fpecial  proteflion  I  have  been  fpeaking 
of*. 

Otoe  inftance  oF  their  mi(behaviour,  which  hath  been  the 
fiibjtd  of  litigation)  is  fhat  of  breaking  open  windows  or  doors^ 
ki  order  t6  arreft :  and  as  this  is  a  matter  of  general  concern, 
I  will  be  a  little  more  particular)  though  brief,  upon  it. 

SscT.  19*    The  officer  cannot  jaftify  the  breaking  open  an       Sed.  19. 
outward  door  or  window  in  order  to  execute  procefs  in  a  civil 
fait    If  he  doth  he  is  a  trefpafTer.     But  if  he  findeth  the  out-  (»  RoU-  Re^ 
ward  door  open,  and  entereth  that  way,  or  if  the  door  is  q>ened  { HaieAcSyitL 
to  hitn  from  within)  and  he  entereth^  he  may  break  open  inward  Cowp.  i.) 
dbors,  if  he  findetfa  that  nccefiary,  in  order  to  execute  hig 
procefs. 

The  books  fay,  that  a  man's  houfe  is  his  caftle  for  fafety  and 
repofe  to  hlmfelf  and  family ;  and  confcquently  the  officer,  in 
the  cafe  I  have  put,  being  a  trefpairer,  cannot  be  faid  to  be^a£t- 
ing  in  the  difcharge  of  his  duty,  at  the  time  and  in  the  very 
mftai)ce  in  which  he  is  committing  a  trefpafs.  Thefe  fuppo- 
fhions  are  inconfiftent,  and  deftroy  each  the  other.  But  if  he 
findeth  the  door  open,  or  gainetli  admiffion  from  within,  he 
having  a  lawful  call  to  the  place,  as  he  certainly  hath,  cannot 
be  a  trefpafler  in  entering  the  houfc,  and  confcquently  may  re- 
move any  obftrudlion  he  meeteth  with  in  profccuting  the  bufi- 
jtefs  he  came  ^bout. 

Sect.  20.  The  rule,  that  every  man's  houfe  is  his  $ca.  20* 
caftle,  when  applied  to  the  cafe  of  arrefts  upon  legal  pro- 
cefs, hath  been  carried  as  far  as  the  true  principles  of  poli- 
tical juftice  will  warrant ;  perhaps  beyond  what  in  the  fcale 
of  found  reafon  and  good  policy  they  will  warrant :  but  in 
-I-. -.1-— ■       ■■       -     .    .      ,^        ^■■,_ 

*  See  Chap.  6.  on  Uic  Aatuce  of  Stabbing,  the  cafe  of  a  bailiff  who  pu(hed 
vitleotly  aoii  abrupilf  into  a  gemienoaa's  chamber  ia  order  to  arreft  him. 

t  cafes 
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CUAP*VI1Z.  cafes  of  life  we  muft  adhere  to  rules  well  known  atid  ^mg 
cftablUhed. 

But  this  rule  is  not  one  of  thofe  which  will  admit  of  my 
extenfion.  It  muft  therefore,  as  I  have  before  hinted,  be  con- 
fined to  the  breach  of  windows  and  outward  doors  intended  for 
the  fecurity  of  the  houie  againft  perfons  from  without  endea- 
vourmg  to  break  in* 

Sea.  zu  Sect.  2I«    It  muft  likewife  be  confined  to  a  breach  of  the 

h  Haufii?.}     \^^  in  order  to  arreft  the  pecupier^  or  any  of  his  family  who 

have  their  domicile,  their  ordinary  refidence  there :  for  if  a 
ftranger,  whofe  ordinary  refidence  is  elfewhere,  upon  a  puriiiit 
taketh  refuge  in  the  houfe  of  another,  this  is  not  bis  caffle^  he 
cannot  claim  the  benefit  of  fanftuary  in  lU 

Udt.  21.  Sect.  22.    The  rule  is  likewife  confined  to  the  cafe  of  ar« 

Silk.  79.  refb  in  thefirfl  injiance :  for  if  a  man,  being  legally  arrefted, 

(and  laying  hold  of  th^  prifoner  and  pronouncing  the  words  of 
6  Mod.  173.  arreft  is  an  adual  arreft,)  efcapeth  from  the  officer,  and  takecb 
LdRayin.ioAS,  fhclter  though  in  bis  own  boufiy  the  officer  may,  upon  frefh 
(2  Roll  R.  138.   fuit,  break  open  doors   in  order  to  retake  him,  having  firft 

given  due  notice  of  his  bufinefs  amd  demanded  admiffion,  and 

been  refufed. 

And  let  it  be  remembered,  that  not  only  in  this  but  in  every 
cafe  where  doors  may  be  broken  open  in  order  to  arreft,  whe- 
ther in  cafes  criminal  or  civil,  there  muft  be  fuch  notification, 
demand,  and  refufal,  before  the  parties  concerned  proceed  to 
that  extremity* 

S^SL  23.  Sect.  23.    The  rule  already  mentioned  muft  likewife  bo 

confined  to  the  cafe  of  arrefts  upon  procefs  in  civil  fuits :  for 

where  a  felony  hath  been  committed  or  a  dangerous  wound 

(Sen  the  cafe      given,  or  even  where  a  minifter  of  juftice  cometh  armed  with 

*hc^Re  *^  *"        procefs  founded  on  a  breach  of  the  peace,  the  party's  own  houfo 

p.  135.)    '        is  no  fanSuary  for  him ;  doors  may  in  any  of  thefe  cafes  be 

forced,  the  notification,  demand,  and  refuial  before-'mentioned 
having  been  previoufly  made. 

In  thefe  cafes  the  jealoufy  with  which  the  law  watch- 
eth  over  the  publick  tranquillityj  (a  laudable  jealoufy  it  is,) 

the 


OF      HOMICIDE.  321 

the  principles  of  political  juftice,  I  mean  thejufticc  which  is    CHAP.  VIll. 

due  to  the  community,  ne  maleficia  remaneant  impunita^  all 

confpire  to  fuperfede  every  pretence  of  private  inconvenience  ; 

and  oblige  us  to  regard  the  dwellings  of  molefeftors,  when  Ihut 

againft  the  demands  of  publick  juitice,  as  no  better  than  the 

dens  of  thieves  and  murderers,  and  to  treat  them  accordingly. 

But  bare  fufpicion  touching  the  guilt  of  the  party  will  not 
warrant  a  proceeding  to  this  extremity,  though  a  felony  hath 
been  adually  committed ;  unlefs  the  officer  cometh  armed  with  ; 
a  warrant  from  a  magiftrate  grounded  on  fuch  fufpicion. 

Sect.  24«  Gaolers  and  their  officers  are  under  the  fame  p^^'*^", 
fpecial  prote<5lion  that  other  minifters  of  juftice  are  :  and  there-  their  officers, 
fore  if,  in  the  neceffary  difcharge  of  their  duty,  they  meet  with 
refiftance,  whether  from  prifoners  in  civil  or  criminal  fuits,  or 
from  others  in  behalf  of  fuch  prifoners,  they  are  not  obliged  to 
retreat  as  far  as  they  can  vnth  fafety,  but  may  freely  and  with- 
out retreating  repel  force  by  force ;  and  if  the  party  lb  refifting 
happeneth  to  be  killed,  this  on  the  part  of  the  gaoler,  or  his 
officer,  or  any  perfon  coming  in  aid  of  him  will  be  juftifiable 
homicide.  On  the  other  hand,  if  the  gaoler,  or  his  officer,  or 
any  perfon  coming  in  aid  of  him  (hould  fall  in  the  conili6):,  this 
will  amount  to  wilful  murder  in  all  perfpns  joining  in  fuch 
refiftance.  It  is  homicide  coii\mitted  in  defiance  of  the  juftice 
of  the  kingdom. 

I 

Sect.  25.     But  in  regard  to  the  great  power  thefe  officers       Sea.  15. 
have,  and,  while   it  is  exercifed  with   moderation,  ought  to~ 
have  over  their  prifoners,  the  law  watcheth  with  a  jealous  eye 
over  their  conduft :  and  therefore  if  a  prifoner  under  their  care 
dieth,  whether  by  difcafe  or  accident,  the  coroner  upon  notice  of  (i  TTale43». 
fuch  death,  which  notice  the  gaoler   is  obliged  to  give  in  due  *  •    *^^*' 
time,  ought  to  refort  to  the  gaol,  and  there  upon  view  of  the  • 
body  make  inquifition  into  the  caufe  of  the  death  5  and  if  the 
death  was  owing  to  cruel  and  oppreffive  ufage  on  the  part  of 
the  gaoler  or  any  officer  of  his,  or,  to  fpeak  in  the  language 
irf  the  law,  to  durefs  of  imprifonmenty  it  will  be  deemed  wilfid 

X  mufder 
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€HAP,VUI.  murder  in  the  perfon  guilty  of  fuch  durefs.  I  fay  the  per/art 
guilty  of  the  durefsy  becaufe  tliough  in  a  civil  fuit  the  princi()al 
may  in  fome  cafes  be  anfwer<ible  in  damages  to  the  party  in- 
jured throogh  the  default  of  the  deputy  upon  the  principle  of 
respondeat  Juperior  \  yet  in  a  capital  profecution,  the  fole  objeft 
of  which  is  the  puniffament  of  the  delinquent,  each  man  mud 
anfwer  for  his  own  a£ls  or  defaults. 

The  inftances  of  opprefSon,  which  may  fall  within  tlie  rule 

of  dureis  of  imprifonment,  aie  as  various  as  a  heart  cruelly 

bent  upon  mifchief  can  invent.     I  will  mention  two  which  have 

9tnuS5jS.  lately  come  in  judgment.     A  gaoler,  knowing  that  a  prifoner 

infe<3ed  with  the  fmall-pox  lodged  in  a  certain  room  in  the  pri- 
fon,  confined  another  prifoner,  againjl  his  will^  in  the  fame 
room.    The  fecond  prifoner,  who  had  not  had  the  diftemper,  of 
which  the  gaoler  had  notice-^  caught  the  diftemper,  and  died  of  it. 
This  was  very  rightly  holden  to  be  murder  in  the  gaoler. 

Ibid.  sSi.  Another  ftraitly  confined  his  prifoner  in  a  low,  damp,  unwhol- 

»57i.)    "**        ioxsi^  room  without  allowing  him  the  common  neceflaries  rf 

chamber-xpot,  &c.  for  keeping  things  fweet  and  clean  about  him. 
The  prifoner^  having  been  long  ^confined  in  this  manner^  cons- 
trained an  ill  habit  of  body,  which  brought  on  diftempers,  of 
which  he  died.  This  like  wife  was  very  rightly  holden  to  be 
murder  in  the  party  guilty  of  this  durefs. 

Thcfe  were  deliberate  a£ls  of  cruelty,  and  enormous  vio- 
lations of  the  trufl  the  law  repofeth  in  its  miniflcrs  of  juflice. 

Having,  as  I  obfer\Td  in  the  beginning  of  this  chapter,  al- 
ready confidered  the  cafes  of  murder  which  fall  in  and  are  con- 
nefted  with  the  lower  fpecics  of  homicide,  I  have  now  gone  as 
far  into  the  fubjeft  of  murder  in  general  as  I  propofe  at  pie- 
fent:  for  I  forbear  to  enter  in  this  place  into  a  minute  confi- 
deration  of  the  cafe  of  principals  in  the  firfl  and  fecond  de- 
grees in  murder,  and  alfo  of  thofc  who  may  be  deemed  accef- 
faries  before  or  after  the  fa£l ;  intending  to  confider  thcfe  mat- 
ters at  large  under  *the  head  of  Accomplices.  Upon  which 
occafion  fomething  will  be  faid  in  general  touching  the  partis 
dps  crimnis  in  the  cafe  of  high  treafon  and  other  capital 
offences* 

CHAP* 


\ 
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CHAP.        IX.  CHAP.  IX. 

Of  Petit  Tf  eafon* 

HAVING  faid  as  much  as  I  think  neceflary  to  fay  in 
this  place  upon  the  fubjed  of  murder  in  general,  I  come 
now  to  fpeak  of  that  aggravated  kind  of  murder  which  our  law 
hath  diftinguiflied  by  the  name  of  Petit  Treafon. 

Former  writers,  following  the  order  they  found  in  the  fta- 
tute  of  treafons,  have  generally  chofen  to  treat  of  petit,  imrne^ 
diately  after  high  treafon^  before  they  enter  into  the  confi- 
deration  of  any  other  fpecies  of  homicide.  I  fufpeiS):,  that  this 
circumftance,  finall  as  it  may  feem,  hath  contributed  to  lead 
unwary  people  into  an  opinion,  that  petit  treafon  is,  in  confi- 
deration  of  laW)  an  offence  of  a  Afferent  kind  from  murder. 
I  have  therefore,  in  treating  on  the  fubjeft  of  homicide,  chofen 
to  begin  with  the  loweft  fpecies,  and,  following  the  order  of 
law,  to  rife  gradually  to  murder  \  and  (ball  conclude  with,  what 
I  take  to  be  in  confideration  of  law,  the  higheft  degree  of 
that  offence,  murder  aggravated  by  circumftances  of  a  treafon-* 
able  kind.    . 

I  fhall  not  enter  into  a  detail  of  the  feveral  cafes  provided 
for  by  that  claufe  in  the  ftatute  of  treafons  which  relateth  to 
this  offence;  nor  of  thofe  which  by  conftru&ion  have  been 
brought  within  it.  This  part  of  the  fubjefl  hath  been  fuffi- 
ciently  fpoken  to  by  writers  who  have  gone  before  me,  and  to 
them  I  refer  the  reader. 

I  fhall  content  myfelf  with  inquiring,  and  ftating  with  as 
much  precifion  as  I  can,  in  what  refpeds  the  law  confidereth 
this  offence  as  mere  murder,  and  in  what  reipe£b  it  may  fall 
under  a  different  confideration. 

SscTa  X*     An  appeal  of  death  will  lye  in  the  cafe  of  petit      SeA.  i. 
treafon,  as  well  as  in  every  other  cafe  of  murder;  and  the  ap-  eth^*^^^**^  ^^' 
peal  chargeth,  that  the  dckndznt  felonicij  proditcrie  CsT  ex  ma- 
IHia  pracogitgta  murdravit :  and  in  the  cafe  of  a  wife  killing  Jones  (w.)  425. 
her  hu(band,  the  heir  fhall  have  the  appeal>  and  fhe,  if  con-  sx^J^^a^jj!' 
vi£ted>  (ball  be  burnt 

X  2  Sect. 
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CHAP.  IX. 

Sea.  2.  Sect.  2.    If  the  defendant  on  amignment  ftandeth  mutf^ 

I  H'aie  t8£.  '^''  ^^  refufeth  to  plead,  or  peremptorily  challengetfa  above  35,  be 

(2  Hale  ibi ,  (hall  fuflFer  ^it  pain  fort  V  dun^  as  in  cafe  of  otber  felonies. 
3'^»  399-) 

Sea.  3.  Sect.  3.     Petit  treafon  is  confidered  as  a  fpectes  of  felony : 

(iliiSTQi.a.)  ^^  therefore  at  common-law,  and  before  the  ftatute  of  13 

Rich.  n.  Ji,  2,  f.  I.  interpofed,  a  pardon  of  felony,  without 
I  Hale  378.         the' exception  of  petit  treafon,  pardoned  that  offence ;  and  at 

this  day  a  pardon  of  murder  doth  the  fame. 

Hak  feemeth  to  have  been  once  of  opinion,  that  the  excep- 
tion of  murder  in  a  ftatute-pardon,  by  which  all  felonies  are 
pardoned,  without  an  exprefs  exception  of  petit  treafon,  will 
not  except  petit  treafon ;  and  that  that  offence  will  be  par- 
^Ji-'^l  doned.  This  he  groundeth  on  an  opinion  in  Dyer :  but  af- 
terwards upon  farther  confideration  he  totally  rejedeth  that 
notion. 

The  opinion  in  Dyer  is  grounded  on  a  mifoonception  of  the 
true  fcope  and  intent  of  the  9&  of  general  pardon  of  the  5 
£liz.  *,  by  which  all  treafons  and  other  offences  are  pardoned 
by  very  general  words  with  an  exception  of  fome  particular 
fpecies  of  high  treafon,  and  of  all  manner  of  voluntary 
murders  &c,  without  any  exprefs  exception  of  petit  treafon  eo 
nomine :  but  in  this  refped  there  is  nothing  very  fingular  in 
this  genera]  pardon ;  for  except  that  of  the  50  £dw^  III., 
in^ich  hath  an  exception  of  all  treafons  whatfoever,  there  is 
not  one  before  the  13  Eliz,  which  hadi  any  general  exception 
applicable  to  the  cafe  of  petit  treafon,  unlefs  it  be  comprehended 
in  the  exception  of  voluntary  murder,  wbicb  is  exprefsfy  excepted 
in  all  of  them. 

It  would  be  abfurd  to  imagine,  that  petit  treafon,  die  mdl 
aggravated  kind  of  murder  in  the  eye  of  the  law,  was  in- 
tended to  be  pardoned  by  thefe  a6h,  12  in  number,'  pafTed  at 
different  times  in  the  compafs  of  about  200  years;  and 
it  would  be  equally  abfurd  to  fuppofe,  diat,  if  it  was  not 
intended  to  be  pardoned,  no  care  was  taken  to  except  it: 

*  The  aas  of  general  pardon  are  printed  at  large  in  KaJUTt  ftacutei,  and  iu 
all  the  editioos  anterior  to  chat  colleiUon. 

and 
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and  yet  all  thefe  a^  have  pardoned  petit  treafon,  if  It  be  not     CHAP.  IX. 
excepted  under  the  dendmination  of  wilful  murder.     From 
whence,  I  think,  it  may  be  fafely  inferred,  that  in  the  judg- 
ment of  thofe  parliaments  the  ofFence  of  petit  treafon  was  ex- 
cepted under  the  exception  of  wilful  murder. 

The  exception  of  petit  treafon,  eo  nomine^  was  iirft  intro- 
duced by  the  13  £//z.,  probably  ex  abundanit  cautela  and  with 
a  view  to  this  opinion  in  Dyer\  and  it  hath  been  inferted,  to- 
gether with  the  exception  of  wilful  murder,  in  all  the  a£b  of 
general  pardon  fi'om  that  time  to  the  prcfent :  but  it  cannot  be 
inferred  from  thefe  later  a£ls,  that  fuch  an  exprefs  exception 
was  abfolutdy  neceflary,  without  fuppofmg  either  that  our  an- 
ceftors  for  about  200  years  together  intended  to  pardon  petit 
treafon  whiU  they  conftantly  excepted  wilful  murder^  or  chat  they 
did  not  know  how  to  except  it  in  a  proper  manner. 

There  is  a  cafe  in  Dyer  which  hath  been  thought  to  favour  ^'J%  -. 
the  opinion,  that  the  crime  of  murder  is  merged  in  petit  trea*  ^^ 
fon,  and  that  a  pardon  of  treafon  difcharged  it,  notwithftanding 
the  exception  of  murder :  but  that  cafe  proveth  nothing  like  it. 
A  wife  about  the  31  i/.  VIII.  poifoned  hef  hufband ;  then 
came  a  general  pardon,  by  which  treafon  was  pardoned,  but 
with  an  exception  of  wilful  murder.     The  heir  brought  an 
appeal  of  murder,  and  it  was  adjudged,  that  the  appeal  did  not 
lie.    This  cafe  doth  not  prove,  that  murder  is  merged  in  petit 
treafon,  but  that  both  murder  and  petit  treafon  were  merged  and 
extinguifhed  in  the  ofFence  of  high  treafon ;  for  at  that  time, 
by  virtue  of  the  22  H.  VIIL,  all  wilful  poifoning  was  high  trea^   ii  H.  vni.  e.  9. 
fon ;  and  being  fo,  the  appeal  •,  not  being  faved  by  the  aft,  was  "^  *^*^**^' 
barred,  whether  the  treafon  had  been  pardoned  or  not. 

Sect.  4.    A  perfon  guilty  of  petit  treafon  may  be  indided      Soa.  4. 
of  murder,y»r  it  is  afpecies  of  murder  j  and  fuch  fadls  and  cir-    ^ "  "     ^^* 
cumftances,  proved  in  the  manner  the  ftatuces  hereafter  cited 
require,  as  would  convifta  man  of  murder  will  convift  a  wife 
or  fervant  of  petit  treafon :  and  on  the  other  hand,  upon  an 


*  Vid.  8  Edw,  IV.  an  attempt  to  make  facrilege  high  treafon,  and  the  offen- 
der  to  be  burnt.    The  appeal  for  relUtution  is  expreiidy  laved-    Cut,  684. 

X  3  indi£lmem 
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CHAP.  IX.  iiidi£bnent  for  petit  treafon  the  jury  may  find,  as  the  circuni'* 
I  Hale  378.  ftances  tending  to  juftify,  excufe,  or  alleviate  come  out  in  evi-r 
a  Hale  184.        dence,  in  the  fame  manner  as  they  do  upon  an  indidhnent  for 

njurder, 

*.  104.  While  the  cafe  of  the  King  againfl  Swan  reported  before 

was  depending,  and  before  the  fecond  bill  was  preferred,  a  quef- 
tion  was  made  whether  Swan  could  be  conviSed  on  the  in-» 
4i(Sment  for  murder,  if  it  fhould  come  out  in  evidence,  that  he; 
was  fervant  to  the  deceafed  at  the  time  the  fa£t  was  contrive4 
or  committed;  and  confequently  that  his  ofFeqce  was  petit 
treafon. 

6  St.  Tr.  224«  There  is  a  cafe  cited  in  the  printed  tfial  of  Cote  and  Wooi^ 

burney  which,  if  fuch  cafe  there  ever  wasy  hath,  as  far  as  the 
authority  of  it  goeth,  determined  that  queftion.  ^  At  the  Sum-f 
'^  mer  aflizss  at  DorcheJIer  17 12,  a  woman  was  indi£led  be* 
**  fore  Mr.  Juftice  Eyre  *  for  the  murder  of  another  woman ; 
f^  upon  evidence  it  appeared,  that  the  perfon  murdered  was  he;* 
'^  miftrefs,  which  made  the  crime  petit  treafon.  The  judge 
^<  dire6led  this  matter  to  be  fpecially  found;  and  upon  con- 
^^  ference  with  all  the  judges  it  was  l^olden.fbe  ought  to  be 
^^  acquitted  upon  this  indidlment,  as  fhe  accordingly  was,  and 
<'  was  afterwards  indicted  for  petit  treafon,  and  convi6led  an4 
*'  executed."  This  cafe  is  not  to  be  found  in  any  repor^ 
printed  or  MS.  that  I  have  met  with,  or  heard  of;  nor  t^ave  I, 
upon  a  flri£t  inquiry,  met  with  any  footfteps  of  fuch  cafe 
among  the  minutes  of  proceedings  on  the  Crown-fide  in  the 
coimty  where  the  cafe  is  fuppofed  to  have  arifen ;  though  the 
minutes  from  1708  to  1722  have  bepn  carefully  fearched. 
For  thefe  reafons  and  what  is  fuggefled  in  the  marginal  note 
I  conclude,  that  no  fuch  cafe  ever  exifted, 

%  Hale  378?  Lord  Chief- Juftice  Hale  is  very  full  and  cxprefs  on  the 

other  fide  of  the  queftion;  That  a  perfon  who  is  guilty  of 
petit  treafon  may  be  indifted  of  murder,  fir  it  is  a  fpecies  of 
murder^  and  a  pardon  of  murder  pardoneth  petit  treafon* 


'^m 


•  Juftice  jEyrc  did  not  g^o  the  Weftcm  circuit  in  the  Summer  X7ja«  Ward 
suid  Price  went  at  that  time.  This  information  I  have  from  Mr.  Mad^ck  Clerl; 
f>f  AiTi^e  of  the  Wei|era  Circuity 
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-^      Lord  Chief- Juftice  Coke^  having  cited  the  opinion  in  Dytr     CHAP.  IK. 
«35  befpre  mentioned,  faith,  *'  That  petit  treafon  is  murder  and  6  Co.  z>  b. 
•**  more:"  and  from  thence  it  hath  been  inferred^  that  petit 
treafen  and  murder  are,  in  confideration  of  law,  different  crf*- 
fences,  or  that  the  crime  of  murder  is  merged  in  petit  trea- 
fon ;  but  this  inference  will  not  hold,  however  true  the  chief 
juftice's  do£fcrine  may  be.     There  is  undoubtedly,  in  con- 
fideration of  law,  a  greater  degree  of  malignity  in  tbe  one  than 
in  the  other,  arifing  from  that  degree  of  allegiance,  however 
low,  which  the  murderer  owed  to  the  deceafed  at  the  time  die 
h£c  was  committed  or  conceived  in  his  heart :  but  certainly 
the  difference  in  point  of  malignity  between  murder  and  man- 
ilaughter  is  infinitely  greater ;  and  confequently  in  that  refpeA 
it  may  with  equal  propriety  be  faid,  that  murder  is  manjlaughter 
and  mtre^  and  yet  in  judgment  of  law  they  are  the  fame  of-  4  Co.  46. 
fence,  di£Fering  only  in  the  degreeof  malignity  when  confidered  /^^i^^'  "^1* 
in  relation  to  one  and  the  fame  i2& :  and  by  a  parity  of  reafbn 
Lord  Chief- Juftice  Hale  concluded!,  that  petit  treafon  and  zlhlci^6,zsu 
murder  are  to  be  confidered  in  the  fame  light,  as  one  offence> 
differing  only  in  degree. 

But  though  I  am  fatisfied,  that  the  law  confideredi  pedt 
treafon  and  murder  as  one  offence,  differing  only  in  circuni- 
Aance  and  degree,  yet  whether  it  may  be  advifable  to  proceed 
upon  an  indi£lment  for  murder  againft  a  perfon  plainly  appear- 
ing to  be  guilty  of  petit  treafon  is  a  matter  that  deferveth 
great  confideration;  and  probably  determined  the  attorney- 
general  to  prefer  a  frefh  bill  for  petit  treafon  in  Swan's  cafe: 
for  though  the  offences  are,  to  moft  purpofes,  confidered  as  fub- 
ftantially  the  fame,  yet  as  there  is  fome  difference  between 
them  with  regard  to  the  judgment  that  is  to  be  pronounced 
upon  a  conviftion,  and  a  very  jnaterial  one  with  regard  to  the 
trial,  a  perfon  indifted  for  petit  trcsSon  being  intitled  to  a  peremp^ 
iory  challenge  of '^Sy  I  think  if  the  profecutor  be  apprized  of  die 
true  ftate  of  the  cafe,  as  he  may  be  if  he  ufeth  due  diligence, 
he  ought  to  adapt  the  indi&ment  to  the  truth  of  the  fa6l. 

But  if,  through  a  miftake  on  the  part  of  the  profecutor, 
or  through  the  ignorance  or  inattention  of  the  officer,  a 
bill  be  preferred  »s  for  murder,  and  it  fhouM  come  out  in 

X  4  evidence, 
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CHAP.  IX.  evidence,  that  the  prifoner  ftood  in  that  fort  of  relation  t6  die 
deceafed  which  rendereth  the  offence  petit  treafon,  I  do  not 
think  it  by  any  means  advifable  to  dired  the  jury  to  give  a  ver- 
di£l  of  acquittal :  for  a  peribn  charged  with  a  crime  of  fo  hei- 
nous a  nature  ought  not  to  have  the  chance  given  him  by  the 
court  of  availuig  himfelf  of  a  plea  of  auterfoits  acquit.  In  fuch 
a  cafe  I  ihould  make  no  fort  of  difficulty  of  difcharging  die 
jury  of  that  indictment,  and  ordering  a  frefh  indi&ment  for 
petit  treafon.  In  this  method  the  prifoner  will  have  advanti^e 
of  bis  peremptory  challenges,  and  the  publick  juftice  will  not 
fuffer.  And  on  the  other  hand,  in  cafe  of  an  indidfanent  for 
petit  treafon,  if  it  be  proved,  that  the  defendant  killed  the  de- 
ceafed with  fuch  circumftances  of  malice  as  amount  to  murder, 
but  the  relation  of  fervant  &c.  is  not  proved,  I  have  no  fart  of 
doubt,  that  on  fuch  an  indi£hnent  the  defendant  may  be  found 
X  H.ile  379.  guilty  of  murder  and  acquitted  of  the  treafon ;  for  murder  is 
\^x!)  included  in  every  charge  of  petit  XxeaSon^fihnicey  preditorii  (f 

ix  maUtia  pntcogitata  murdravit. 

The  treafon  is  a  clrcumdance  of  aggravation,  of  which  the 
defendant  may  be  acquitted,  and  yet  found  guilty  of  the  fub- 
ftantial  part  of  the  charge ;  juft  as  a  man  upon  an  indid- 
ment  for  murder  may  be  acquitted  of  that  and  found  guilty  of 
manflaughter :  ^^  Becaufe,"  fay  the  books,  ^^  manilaughter  is 
'*  included  in  the  charge  of  murder." 

I  will  go  one  ftep  farther,  I  offer  it  as  my  private  opinion, 
rSee  Rad-  which  IS  fubmitted  to  the  judgment  of  the  learned.    Put  the 

l^a™' e"!*  ^"  ^^^'  ^^^  *  perfon  is  brought  to  his  trial  upon  an  indi£fanent 

for  petit  treafon,  and  that  one  witnefs  only  can  be  pro- 
duced, or  that  the  profecutor  is  not  furnifhed  with  any 
1  &  2  P.  &  M.  evidence  except  the  depoiitions  taken  before  the  coroner,  or 
^  &'  p  &M  *'^f^rmatio'^  taken  on  oath  before  juftices  of  the  peace  pur- 
c.  lo.  *  fuant  to  the  ftatutes  5  and  let  it  be  fuppofed,  that  thofe  wit- 
^Hal^'o  {^'  ^^^'^  ^^^  living  but  unable  to  travel^  or  iept  out  of  the  way 
a.  Hale  284.        by  the  procurement  of  the  defendant.     What  is  to  be  done  in 

this  cafe?    Is  the  defendant  to  be  acquitted  of  th^  whole 
ViU.'Sea.xo.      charge?    I   think  not.     I   think  this  evidence,  though  not 

fuificient  to  convict  of  petit  treafon,  is  ftill  admiffible  evi- 
dence, and  proper  to  be  left  to  the  jury  as  upon  a  charge 
of  murders   and  the  jury,   if  they  are  fatisfied,   may  find 

the 
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die  defendant  guilty  of  the  murder,  and  acquit  him  of  the  trea-     CHAP.  IX. 
ion,  for  the  reafons  juft  now  given.  2  Hale  184. 

InUreft  reipublica  ne  maleficia  remaneant  tmpunita. 

SscT.  5.     A  wife  or  fervant  joining  with  a  ftranger  in  the  ^5^  5« 

fame  murder  may  be  charged  in  one  indidment,  which  could  and  murder  in 

not  be  if  their  offences  were  not  fubftantially  the  (ame ;  and  ^"^  indiamcnt. 
fuch  indi£hnent  concluding,  that  ihey/eionicij  prodiurti  (sT  ex 

malitia  pracogitata  murdraverunt^  is  good  for  hoiby  reddendo  Dalifoai6,aad 

ftngulaftnguUs.    .  Swan's  cafe. 

Sect.  6.     Auterfolts  acquit  or  attaint  upon  an  indifbnent      Sedt  6. 
for  murder  is  a  good  bar  to  an  indidment  for  petit  treafon  for  '^twatt^iit. 

the  fame  fa£l,  and  fo  i  converfo.  2  Hale  246^52. 

3  Inft.  113. 

Sect.  7.     The  i  Edw.Yl,^  which  oufteth  clergy  in  the      Sea.7. 
cafe  of  wilful  murder,  extended!  to  petit  treafon  and  oufteth  Jj  ^  ^^^u^ 
that  likewife;  though  petit  treafon  is  not  eo  nomine  oufted,  namtmutder^ 
and  notwithftanding  the  ftatute  reftoreth  clergy  to  all  offences 
not  therein  enumerated  which  were  intitled  to  it  before  the 
I  i/.  VIII ;  fir  petit  treafon  is  ajpecies  of  murder. 

Lord  Hale  is  clearly  of  this  opinion,  and  putteth  a  cafe  « Hale  341. 
which  is  not  provided  for  by  cither  of  the  afts  of  //.  VIII.,  and 
yet  in  his  judgment  cometh  within  the  i  Edw.  VI.  It  is  the 
cafe  of  an  outlawry :  and  he  faith,  <<  In  my  opinion  the  ftatute 
**  of  I  Edw,  VI.  talcing  away  clergy  from  perfons  attaint  as 
^  well  as  from  perfons  convi^  of  murder  doth  extend  to  petit 
^^  treafon,  which  is  in  truth  murder  i  and  confequently  a  perfon 
^  outlawed  of  petit  treafon,  though  not  by  the  ftatutes  of  the 
<*  23d  or  25th  H.  VIIL,  yet  by  the  ftatute  of  Edw.  VI.  is 
^  exempt  from  clergy  under  the  name  of  wilful  murder.'* 

The  only  ufe  I  make  of  this  pafTage,  (for  his  Lordfhip  hath 
not  here  confidered  all  the  ftatutes  touching  petit  treafon  with 
his  ufual  accuracy,}  is  to  fhew,  that  his  Lordfhip  confidered 
petit  treafon  merely  as  a  fpecies  of  murder;  and  whoever  will 
read  the  ftatute  of  the  12  i/,  VIL  cited  underneath  with  any 
§  attention 
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CHAP.  IX.     attcntioa  will  fee,  that  the  legiflature  confidered  it  in  no  otber 
light  than  as  an  aggravated  murder* 

There  is  another  calc,  which,  I  think,  is  not  provided  for 

by  any  of  the  zSts  anterior  to  that  of  Edw,  VI.,  and  muft  be 

wholly  refoWed  into  that  ad*    It  is  the  cafe  of  petit  treafon 

n  H.  VII.  e.  7.  committed  by  a  perfon  in  holy  orders.     The  ftatute  of  H.  VII. 

is  confined  to  lay-perfons.     The  words  are,  *'  If  any  lay^perfou 

^^  murder  &c/'     The  23  H.  VIU.  exprefly  excepteth  perfons 

in  holy  orders,  v/z.  of  the  order  of  fubdeacon  or  above;  and 

the  25  H.  VIII.  is  evidently  confined  to  perfons  indided  and 

(It  was  ©lifted     arraigned  according  to  the  ftatute  of  the  23d  :  and  therefore 

by  2S  H.VIII,    imiefs  pet|(  treafon  committed  by  a  perfon  in  holy  orders  be 

3'z  H.  VIIL        oufted  by  the  i  Edw.  VI.  under  the  name  of  wilful  murder,  it 

•"  3"^  remaineth,  for  aught  I  fee,  ftill  intitled  to  clergy. 


Sea.  8.  Sect.  8.     I  know  an  opinion  hath  been  entertained  by  feme 

^  ^H.  Vui?  Iwrned  men,  that  principals  in  petit  treafon  may  be  oufted  of 
c.  3.  revivcil  in  clergy  Without  fuppofing  petit  treafon  to  be  comprehended  in 
^^^  the  X  Edw.  VI.  under  the  denomination  of  vnUul  murder; 

for  they  think,  that  the  whole  aft  of  the  25  H.  VIIL  before 

cited  is  revived  by  the  5  and  6  Edw.  VI.  according  to  the 

fiCcKs^.  opinion  of  lAyxAjCoke  in  Powlter*s  cafe:  but  that  opinion  is 

not  well  founded.  Half  was  once  of  the  (ame  opinion  touch- 
ing the  revival  of  the  25  //.  VIII.  in  totoy  and  grounded  him- 
felf  on  the  authority  of  Powlter^s  cafe  ♦ ;  who  was  denied  his 
clergy  upon  a  conviction  for  tlie  wilful  and  malicious  burning 
of  a  houfe  at  ^^wmarJtetj  whereby  the  grcateft  part  of  the 
town  was  confumed. 

F.  546.  But  in  his  fecond  volume  he  refumeth  the  confideration  of 

that  cafe,  and,  totally  rcjeSing  Coke*s  opinion  touching  the 
revival  of  25  H.  VIII.  in  UtOj  concludeth,  that  no  part  of  that 
aft  was  revived  except  the  claufe  concerning  felons  convifted 
of  larciny  in  one  county  where  the  goods  came  into  their  pof- 
feflion  by  robbery  or  burglary  in  another ;  and  refteth  the  au-. 
thority  of  Powlter^s  cafe  upon  a  much  fafer  bottom. 


•  See  his  Summary^.  231  to  235,  and  Hiftoiy  i  vol,  570 10  574. 

IwUl 
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I  will,  for  the  reader's,  fittisfii&ion,  ftatf  the  feveral  a£b     CHAP.  IX. 
mentioned  in  Powiter^s  caie  as  ibordy  as  I  can,  but  fo  as  to 
avoid  obfcuiity. 

The  23  H.  VIII.  oufted  clergy  in  certain  cafes  therein  enu-  *3  H.  vni. 
merated,  among  which  the  offence  Powlter  ftood  charged  with  '  '  ^' 
is  oncii  This  a£l  extended  to  principals  and  acceflaries  be- 
fore the  fa£i,  being  convided  by  verdi£f  or  confejjion  ;  but  did 
not  reach  the  cafe  of  perfons  wilfully  {landing  mute  or  chal>- 
lenging  peremptorily  above  twenty,  or  refufing  to  plead  di- 
xeBly  to  the  ]j>didment 

To  remedy  this  defeft  the  25  H.  VIII.  oufteth  fuch  of-  15  H-VIU; 
(enders  ftandiog  mute  of  malice,  or  challenging  peremptorily  ^  3*  *  ^ 
above  twenty,  or  refudng  to  aniwer  the  indidlment,  in  like 
manner  as  if  they  had  pleaded  not  guiltyy  and  had  been  found 
guilty  according  to  the  laws  of  the  land, 

• 

Thus  far  this  ftatute  was  merely  auxiliary  to  the  former ;  it 
barely  provided  for  cafes  falling  within  the  fame  rule  of  diftri- 
^utive  juftice,  but  omitted  in  the  former  ad,  probably  through 
mere  overfight. 

It  then  proceedeth  in  the  3d  kOiion  to  a  cafe  of  a  quite  dif-  Ibid«  f.  %% 
ferent  nature  and  entirely  new;  and  ena£leth,  that  perfons 
coming  to  the  pofFeffion  of  goods  by  robbery  or  burglary  in 
pne  county,  and  taken  with  the  manner  in  another  and  there 
Jndided  of  larciny,  (hall  be  oufted  in  the  fame  manner  as  if 
they  had  been  indiSed  of  robbery  or  burglary  in  the  proper 
f:ounty;  if  it  fhall  appear  upon  examination,  that  the  goods 
>vere  originally  taken  by  robbery  or  burglary. 

The  ift  of  Edw.  VI.  gufted  clergy  in  certain  cafes  therein  *  ^  ^^'  ^'** 
enumerated,  and,  for  the  mod  part,  provided  for  by  the  * 
23  jff.  VIIL,  but  is  totally /lent  as  to  the  offence  of  wilful  bum^ 
ing  ofhoufesi  and,  even  with  regard  to  the  enumerated  of- 
fences, doth  not  extend  to  acceffaries  before  the  fad ;  and  br- 
iber enafieth^  "  That,  in  all  other  cafes  of  felony^  all  perfons 
**  fhall  have  the  benefit  of  clergy  as  they  might  have  bad  be- 
w  fore  the  24th  day  of  Jpril  in  the  i  ft  year  of  King  IlenJ/Uli* 
which  was  the  day  he  began  his  reign« 

Wilful  burning  of  houfes  therefore,  which  had  been  oufted 
by  the  23d  and  2Sth  of  Hen»  VIII.,  was  reftored  to  clergy 
\>j  this  claufe^  and  fo  were  acce^ries  l)eforQ  <fae  fad  in  all 

the 
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fcHAP.lX.  the  offences  diercin  enumerated;  and  pcrfons  coming  to  the 
pofleiSon  of  goods  by  robbery  or  burglary  in  one  county  and 
convifted  of  larciny  of  the  lame  goods  in  another  were  like- 
wife  reftoied  to  clergy :  and  from  this  claufe  and  the  ziSt  next 
cited  the  doubt  in  Powlter*s  cafe  arofe. 

5  &  6  lHyi.  The  sth  and  6th  of  Edw.  VI.,  reciting  that  the  23d  of 

c.  lo,  jj^  VIII.  did  not  extend  to  perfons  committing  robbery  or  bur- 

glary in  one  county  and  taken  with  the  manner  in  another  and 
there  indi£led  of  larciny;  and  reciting  alfo  the  claufe  in  the 
25th  of  Hen.  VIII.  already  cited,  which  had  oufted  thofe  of- 
fenders ;  ahd  farther  reciting  the  refioring  claufe  in  the  tft  of 
Edw*  VI.  already  cited,  by  reafon  whereof,  iaith  the  a£l,  many 
ferfons^  committing  robbery  or  burglary  in  one  county  and  fleeing 
into  another  and  tbtre  taken  with  the  manner  and  convUied  rf 
larciny^  had  been  admitted  to  their  clergy^  to  the  great  embolden'' 
ing  and  comforting  ofsvcH  offenders  ;  therefore,  for  redrefs 
thereo/y  it  is  enafted, "  That  the  ftatute  of  the  25th  of  H,  VIIL 
^<  touching  the  putting  of  such  offenders  from  their  clergy, 
<<  and  every  article,  claufe,  or  fentence  contained  in  the  iame 
^  touching  clergy,  fhall,  touching  such  offences,  ftand, 
<^  remain,  and  be  in  full  ftrength  and  virtue,  as  it  did  before 
^  the  making  of  the  faid  ftatute  made  in  die  1  ft  year  of  the 
«« King." 

The  point  laboured  by  Coie  in  Poivlter*s  cafe  is,  that  this 
Astute  revived  the  whole  aA  of  the  25th  of  Hen.  VIII ;  and 
confequently,  that  wilful  burning,  being  named  in  the  firft 
claufe  among  the  oiFences  enumerated  in  the  ad  of  the  23d, 
is  oufted  by  the  general  words  efiery  article^  claufe^  or  fentence 
contained  in  thefame^  concerning  clergy^ 

(Stanf.  iiS,a.)       Others,  and  among  them  Lord  Hale,  have  been  of  opinion, 

that,  general  as  the  words  may  feem  to  be,  they  muft,  in  the 
'  conftru£lion  of  the  ftatute,  be  reftrained  to  that  particular  mif- 
chief,  which,  from  the  preamble,  appeareth  to  have  been  fingly 
in  the  contemplation  of  the  legiflature,  and  for  redrefs  whereof 
the  a£t  was  profejfedly  made. 

They  have  likewife  concluded' from  the  ftricl  penning  of  the 
enafting  claufe  itfelf,  that  it  extendeth  only  tofuch  offenders j 
Qindfucb  offences  as  are  made  the  fpecial  objcflis  of  it,  and  for 

that 
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that  purpofe  are  named  in  the  preamble,  that  is,  to  perfons     CHAP.  IX. 
committing  robbery  or  burglary  in  one  county  and  fleeing  into 
another  and  there  convidedof  larciny. 

The  ftatute  of  the  ift  Edw.  VI.  did  not,  as  I  before  ob- 
ferved,  extend  to  acceflaries  before  the  fa£t,  who  frequently, 
in  ajuft  eftimate  of  things,  are  more  criminal  than  the  prin- 
cipals. To  fupply  this  great  defeft  the  4th  and  5th  of  Ph. 
2nd  Mary  oufteth  thefe  acceflaries  in  murder  and  the  other  A ^5^^^ 
ofl^ences  enumerated  in  the  ift  of  Edw.  VI.  and  fome  others,  '  ^*^ 
and  in  the  enumeration  of  particulars  nameth  the  oiFence  of 
wilful  burning  of  houfes. 

The  operation  of  this  a<St,  and  what  influence  it  had  on 
Pow/t^r's  cafe,  will  be  prefently  confidered. 

Lord  Halij  in  the  pafiage  I  laft  cited  from  him,  faith,  that  the 
23d  //.  VIII.  never  was  revived  with  regard  to  the  offence  of 
wiifiil  burning.  This  obiervation  fuggeftetb  the  great  abfur- 
dity  of  fuppoflng  the  25th  H.  VIII.  to  have  been  revived  in  tot9 
without  reviving  the  23d :  for  bodi  the  a^  as  far  as  concemeth 
this  point,  are  to  be  confidered  as  forming  one  entire  fyftem  of 
police  with  regard  to  the  offences  which  are  made  the  objeds  of 
them ;  the  former  extendeth  to  the  cafes  which  ordinarily  occur, 
convi^ions  by  verdi£f  or  confcffvm  \  the  latter  to  fuch  as  very  fcl- 
dom  happen,  and  are  omitted  in  the  former  through  mere  over- 
fight,  the  cafes  ofjianding  nmte  &c.  This  being  the  ftate  of  the 
cafe,  it  is  extremely  difficult  to  conceive,  that  the  legiflature 
(hould  ferioufly  intend  to  revive  the  one  in  toto  without  reviving 
the  other ;  that  they  (hould  think  of  reviving  a  whole  a^  part  of 
which  is  merely  auxiliary  to  a  former,  without  reviving  that 
for  the  effeduating  of  which  the  other  was  made. 

Hale  having  rejefied  the  notion  of  the  revival  of  the  25tfii 
H.  VIII.  in  toto  added),  ^  Therefore  the  laft,  and,  Ithink^  thi 
^^furejl  anfwer  to  the  difficulty  is,  that  the  ftatute  of  the  3d 
<<  and  4th  Ph.  and  M.  taking  away  clergy  in  all  cafes  from  (4th  and  5th.) 
^^  him  that  malicioufly  commands,  hires,  or  counfels  the  wilful 
^  burning,  doth,  by  necefllary  confequencci  take  away  clergy 
^  ia  all  cafes  from  die  principal  offender/' 

This 
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CHAP.VC  This  is  the  bottom  upon  which  he^  upon  full  conflderation 
of  the  point,  thinkedi  it  may  be  fafely  refted :  and,  in  truths 
upon  this  bottom,  and  former  precedents,  which  were  carefully 
confulted,  I  think  it  was  refted  in  Powlter's  cafe ;  for  thoi^h 
Lord  Coh  in  his  report  of  that  cafe  flrongly  labouretfa  the 
point  of  the  revival  of  the  25th  H.  VUL  in  totOj  and  faith  tbe 
court  fo  nfohedj  yet  it  is  very  plain  from  his  own  report  of 
the  cafe,  that  others  of  the  judges,  bow  many  or  who  be  doth 
notfajj  did  not  concur  with  him  in  that  opinion*  But  when 
be  mentioneth  the  ftatute  of  Ph.  and  M,y  as  one  ground  of  the 
II  Ok  35,  au      refolution,  he  faith,  "  This  was  taken  by  divers  of  the  juftices,'* 

by  whom  or  how  many  he  doth  notfayy  **  to  be  a  good  interpre- 
^  tation  by  the  whole  Parliament  of  all  the  faid  a6b  concem- 
^  ing  this  matter.  For  if  the  principal  fhould  have  his  clergy, 
^  it  would  be  abfurd,  and  iprtiat  was  never  ieen  in  our  law, 
^  that  clergy  fhould  be  taken  from  the  acceflary  before :  and 
^  fecondly,  it  would  be  in  vain  to  take  av^ay  clergy  from  the 
^  acceflary,  and  leave  the  principal  to  have  his  clergy  \  for  if 
^<  the  principal  hath  his  clergy  before  judgment,  the  acceflary 
^  fhall  not  be  arraigned." 

» 

This  reafoning  he  faith  had  it's  weight  with  divers  of  the 
judges:  moft  probably  it  was,  together  with  the  conflant 
pradlice  in  like  cafes,  the  principal  ground  of  the  refolution  in 
that  cafe.  For  if  the  cafe  of  a  perfon  pleading  to  the  indiS- 
ment  was  not  within  the  25th  i/.  VIII.  but  flood  purely  on 
the  23d,  as  undoubtedly  it  did,  dicn  the  bare  revival  of  the 
flatute  of  the  25th,  fuppofing  it  to  have  been  revived  in  toto^ 
could  not  have  afFefted  the  cafe  of  Powlter\  for  he  pleaded  not 
guilty^  and  was  convi£led  by  verdiSf. 

itCasoit,  Lord  Cb/f^  admitteth,  that  the  23d  H,  VIII.  is  not  revived 

by  the  5tb  and  6th  £.  VI;  Hale^  as  I  before  obferved,  faith 
the  fame :  but  Coke^  flill  prefuming  that  the  25th  is  revived  in 
iotOy  fuppofeth,  that  the  cafe  of  a  convi<%on  by  verdict  or  coH" 

ti  Co.'3ty  b.     fiffioft  is  within  the  letter  of  that  ad.     The  words,  as  he  citetb 

them,  are,  **  He"  [the  perfon  flanding  mute  &c.]  "  fhal)  lofc 
^  the  benefit  of  clergy,  in  like  manner  as  if  he  had  dire6Uy 
^  pleaded  etc,  and  thereupon  had- beeii  .found  guilty,  accord- 
^^.ing  to  the  laws  of  the  land/'    From  this  claufeyi  cited 

be 
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he  concludeth,  that  every  perfon  convided  by  ver<]i£i  or  f«A-     GHA?.  IX, 
fejfion  of  any  of  the  crimes  mentioned  in  the  a£t  is  oufted  of 
clergy  without  recurring  to  the  adl  of  the  23d. 

A  little  more  caution  in  this  citation  would  hare  over- 
turned one  branch  of  his  Lordfliip's  conclufion,  I  mean  with 
regard  to  a  conviction  upon  a  confejfton.  For  the  l^c,  her* 
thrown  in  covereth  fome  very  material  words,  which  the 
learned  reporter  in  juftice  to  the  argument  fhould  not  l^ave 
funk.  The  words  of  the  aft  are, "  Shall  lofe  the  benefit  of 
^  clergy  in  like  manner  as  if  he  had  diredtiy  pleaded  not 
*'  GUILTY,  and  thereupon  had  been  found  guilty^  according  to  the 
^  laws  of  the  land.'*  Is  here  a  fingle  word  that  reacheth  the 
cafe  of  a  confeflion  ?  Or  can  the  claufe  by  conftrudion  be 
made  to  reach  it  ?  Quite  the  contrary.  The  learned  judge 
himfelf,  in  the  page  next  before,  admitteth,  that,  had  the  23d  3«f  a. 
H.  VIII.  been  fo  worded,  the  cafe  of  a  confeffion  could  not  have 
been  brought  within  that  a£l.  By  what  rule  of  conftru£tion 
therefore  is  it  brought  within  this  ? 

And  with  regard  to  the  true  icope  and  intention  of  the 
ftatute,  furely  it  was  not  the  intent  of  it  a£!um  agere\  it  was 
not  to  provide  for  the  cafes  of  conviftion  by  verdift  or  con-  ' 

fei&on,  which  the  23d  H.  VIII.,  then  in  full  force,  had  effec- 
tually provided  for.  The  plain  intent  was  to  provide  for  cafes 
not  before  provided for^  the  cafes  of  ftanding  mute  &c,  and  none 
other  i  as  any  one  may  fee,  who  will  confider  the  nature  of  the 
aft,  and  read  it  with  due  attention. 

I  was  ^willing  to  enter  fomewhat  largely  into  the  point  of 
the  revival  of  the  25th  H.  VIII.,  though  perhaps  it  hath  led 
me  a  little  too  far  from  the  fubjeft  I  have  been  purfuing; 
becaufe  a  great  deal  of  the  confufion  and  obfcurity  which 
hath  been  thrown  over  the  law  touching  clergy,  as  it  ftood 
upon  the  ads  of//.  VIII.  and  £rfw.  VI.,  hatharifen  from  con- 
fidering  the  aft  of  the  25th,  and  fometimes  even  the  23d 
H.  VIII.,  as  revived;  and  from  blending  them  with  the  ftatutcs 
of  E(hv.  VI.,  as  parts  of  one  iyftem  of  law  touching  the  allow- 
ance or  non-allowance  of  clergy. 

In  my  opinion  both  the  afts  were  fuperfeded,  as  iar  as  cofT^ 
cemed  the  allowance  or  non-allowance  of  clergy,  by   the 
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reftoring  claufc  |n  the  ift  of  Eiw.  VI.  already  cited;  till  the 
5th  and  6di  Edw*  VI.  in  partj  and  for  the  purpofe  before  men^ 
tionedy  revived  that  of  Ae  25th,  and  the  fatute  of  PA/7,  and 
JUary  put  the  matter  out  of  doubt  with  regard  to  Jrfon. 

The  judgment  in  Powlter's  cafe  was  founded  in  found  fenfe, 
and  upon  legal  principles,  though  not  upon  thofe  indiich  thq 
learned  reporter  hath  chofen  to  found  it  upon. 

Sect.  9.  From  the  rules  here  laid  down,  with  what  hath 
been  oi&red  by  way  of  illuftration  of  them,  it  appeareth,  that 
die  lawconfidereththe  offences  of  murder  and  petit  treafon  as 
fubftantially  the  (ame  offence,  difiering  only  in  degree.  The 
latter  aggravated  by  die  allegiance^  however  low,  which  the 
murderer  owed  to  the  deceaied;  and  in  confequence  of  that 
circumftance  of  aggravation,  and  of  diat  alone,  the  judgment 
upon  a  convidlion  is  more  grievous  in  one  cafe,  than  in  the 
other ;  though  in  common  praAice  no  material  difference  is 
made  in  the  manner  of  the  execution,  unlefs  in  fome  very 
(pecial  cafes. 

I  remember  a  woman  *,  for  the  murder  of  her  hufbancf 
under  circumftances  of  high  and  uncommon  aggravation,  li- 
terally burnt  alive  :  and  we  are  told,  that  in  a  cafe  of  petit 
treafon  die  prifoner  was,  by  order  of  the  courts  drawn  immedi- 
ately after  fentence  from  Wejbmnfier^hall  to  .5y*«''»  without 
the  poor  comfort  of  an  hurdle,  or  any  other  thing  to  keep  his 
head  and  body  hom  the  ground.  This  feverity  the  judgment, 
to  be  drawn^  formerly  imported  ;  though  now  drawn  upon  an 
hurdle  is  become  part  of  the  judgment  in  all  cafes  of  treafon. 

Sea.  ic.  Sect.  10.    There  are,  it  muft  be  admitted,  fome  mftances 

fbBc^^far  law    ^^  which  the  law  maketh  a  wide  difference  between  petit  trea- 
floakts  adif.       fon  and  murder,  with  regard  to  the  trial  and  method  of  con- 
viction :  but  that  difference  is  not  founded  in  the  difierent  na- 
ture of  the  offences,  but  upon  merely  pofidve  inftitudons^ 

The  ftatute  of  die  22  /f.  Vm.  c.  14..  reduced  the  perem- 
ptory challenge   in  the  cafe  of  petit  treaibn  to  20.    The 
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i8  Edw.Ul.  c.  13.,  which  extended  to  petit  treafon,  intro-  chap.  IX. 
duced  the  trial  per  medietatem  lingua.  Both  thefe  ftatutes* 
were  virtually  repealed  by  the  i  £^  2  P.  W  M.  c.  10.,  which 
provided),  that  in  all  cafes  of  treafon  the  trial  (hall  be  according 
to  the  courfe  and  order  of  the  common-law.  This  reftorcd 
the  peremptory  challenge  of  35. 

The  I  Edw.  VL  f.  12.  exprefsly  requireth  two  witnefles 
upon  the  indifbnent  and  at  the  trial,  as  well  in  the  cafe  of  petit 
as  high  treafon;  and  the  5  (2^  6  Edw.  VI.  r.  11,  by  general 
words  extending  to  all  treafons,  requireth,  that  the  witnefles, 
if  livingy  fhall  be  examined  Jn  peribn  upon  the  trial  in  open 
court.  Thefe  ftatutes  are  ftill  in  force*  And  although  fome 
improvements  have  been  made  by  the  ftatute  of  King  fFiUiamy 
yet  as  that  ftatute  extendeth  only  to  the  icveral  fpecies  of  high 
treafon  therein  provided  for,  the  cafe  of  petit  treafon  ftandeth 
folely  on  thofe  of  Edw.  VL 

Upon  the  foot  of  the  5  &f  6  Edw,  VI.  depofitions  of  wit- 
nefles taken  by  the  coroner,  or  informations  taken  before  juf- 
tices  of  the  peace,  and  certified  to  the  gaol-delivery  purfuant 
to  the  ftatute,  are  not  evidence  whereon  to  ground  a  conviction  i  Se  2  P.  &  M, 
for  petit  treafon,  if  the  party  be  livings  though  luflble  to  tra-  Jh^c^o?. 
vel  or  kept  out  of  the  way  by  the  prifoner  or  by  his  |)rocure*  2  Hale  184. 
inent 

Thefe,  I  conceive,  are  the  only  inftances  vdierein  the  law 
niajceth  a  difference  between  the  cafes  of  petit  treafon  and  mur- 
der ;  and  this  difference  is  plainly  matter  of  pofitive  inftitutioni 
wd  doth  nQt  arife  out  of  the  different  nature  of  the  offences. 

^  (It  may  deferve  to  be  cnnfidered,  whether  ihe  argument  in  ^.237,  2389 
Whiph  proveSi  that  th^  provisions  made  by  the  ftatqtes  of  i  E(tw.  VI.  c.  i%,  and 
5  if6E4w.  VI.  c.  II.  in  favour  of  (be  fubjedt  are  not  repealed  by  the  ibtute 
ct  I  &  %  P,  f^  M,  e,  jOy  will  not  likewife  prove,  that  the  trial  /ur  ntt4it$at€m 
ihigiue,  introduced  by  the  ftatute  of  28  Edw,  III,  c,  15,  is  not  repealed  by  the 
ftatm^  of  P,  &  M. :  for  the  trial  f>er  meJittatem  linpta  was  certainly  intended  in 
favour  of  the  phfooer.    But  fee  2>j^«r  144^     ^  Jaji.  it,    z  HaJ$  y6.    2  HaU 
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DISCOURSE     III. 

Of  Accomplices  in  High   Treason 
and  other  Capital  Offences. 

CHAP.       I.  CHAP.  t. 

Of  Accomplices  in  Treafon,  and  of  Perfons 
prcfent  aiding  and  abetting  in  Felony^ 

UNDER  this  head    fomething   will  be  faid  briefly 
touching  the  connexion  which  in  judgment  of  law 
fubfifteth  between  principals  and  acceflaries  in  felo- 
ny, and  the  relation  they  ftand  in  to  each  other. 

But  I  have  in  the  title  of  this  diicourfe  chofen  to  make  ufe 
of  the  term  acc9n^iiciS',  becaufe  it  talceth  in  all  the  participis 
crifmnisj  as  well  in  high  treafon  as  felony ;  and  in  the  latter, 
whether  they  are  confidered  in  ftrid,  legal  propriety  as  princi- 
pals in  the  firft  or  fecond  degree,  or  merely  as  acceflaries  be- 
fore or  after  the  fad« 

Sect.  i.    It  is  well  known,  that  in  the  language  of  the  law       Sea.  i. 
there  are   no  acceflaries  in  high  treafon,  all  are  principals*  A**  principal 
Every  inftance  of  incitement,  aid  or  proteftion,  which  in  the         ^ 
cafe  of  felony  will  render  a  man  an  accefliary  before  or  after 
the  fad,  in  the  cafe  of  high  treafon,  whether  it  be  treafon  at 
common-law  or  by  ftatute,  will  make  him  a  principal  in  trea- 
fon ;  unlefs  the  cafe  be  otherwife  provided  for  by  the  ftatute  ^^  ^^  ^^^^ 
creating  the  offence,  or  where  the  fpecial  penning  of  the  a£t  pofezHale^ss 
leadeth  to  a  different  conftruftion.  -i37.3»«-376- 

This  rule  hath  long  obtained,  and  will  not  now  be  contro- 
verted ;  but  I  think  it  a  matter  of  great  importance,  that  the 
rule  be  rightly  underfl:ood,  I  mean  with  thofe  limitations 
which  found  fcnfe  and  conmion  equity  require.  For  cafes 
have  frequently  happened,  where  an  offender  in  the  final  iffue 
of  the  profecution  may  be  confidered  as  a  principal  in  treaibn ; 
and  yet,  during  the  intermediate  fteps  towards  his  convi^on, 
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CHAP.L      he  ough^  from  a  principte  of  iiatund  juiUoe,  to  hecoMercd 
merdy  as  in  the  nature  of  an  acceOary  before  or  after  the 

bet. 

For  infbace^  A.  advifeth  JSL  to  counterfeit  the  Kjng's  cwi 
or  feals,  or  indeed  to  commit  any  of  the  offences  declared 
treafon  by  the  25  Edw.  III>  and  fiunilheth  htm  with  means 
for  that  purpoTe :  (diat  fpecies  of  treafon  which  in  judgment  of 
bw  fiiiieth  within  die  daufe  of  compaffing  the  death  of  the 
King,  Queen,  or  Prince  always  excepted :)  if  £.)  in  confer* 
quence  of  this,  advice  and  encouragement^  doth  the  fad,  A.  is 
a  principal  in  the  treafon;  for  fuch  advice  and  afliftance  in 
the  cafe  of  felony  would  have  made  him  an  acceflary  before 
the  bSt\  and  in  high  treafon  diere  are  no  acceflaries,  all  are 
principals.  But  if  B.  forbeareth  to  commit  the  fad,  to  which 
he  is  incited.  A,  cannot  be  a  traitor  merely  on  account  of  diis 
advice  and  encouragement,  though  his  behaviour  hath  been 
hi^y  crimtnai ;  for  bare  advice  or  incitenicnt,  how  wicked 
foever,  unlefs  in  the  cafes  already  excepted,  will  not  imag  a 
man  within  die  ftatute,  where  no  treafon  bath  been  coflBmittod 
in  eoofequence  of  it. 

So  in  the  cafe  of  affiifauice  or  protedion  fuppofed  to  be 
given  Co  a  traitor  after  the  fiid,  the  party  knowingly  affording 
fuch  protection,  ifthi  treafon  bath  been  in  faSi  committedy  will 
be  a  principal  in  treafon  for  the  reafons  already  mentioned. 
But  if  a  perfon  lying  probably  under  a  fufpicion  of  guilt,  con- 
fcious  of  his  own  innocence,  (hould  think  it  advxfable  to  with<* 
draw  and  patiently  to  wait  the  ifliie  of  things  when  the  ftorm, 
which  gathered!  round  him,  fhall  be  blown  over ;  the  party 
who  received  and  harboured  him,  during  his  retreat,  cannot 
be  a  traitor  for  fo  doing ;  provided  the  condud  of  hb  friend 
fhall  appear,  upon  examination,  to  have  been  blamelcfs. 

^Isktu  9>  !%%•        Lord  Chief- Juilice  Goke^  who^  while  he  was  in  the  lervice 

of  the  Crown,  feemeth  to  have  had  no  bowels  in  (late-profecu- 
tions,  when  he  layeth  down  and  applieth  the  rule  I  have  men- 
tioned, that  ^11  are  principals  in  treafon^  plainly  goeth  upon  a 
fufqpofiuon,  that  the  treafon,  prefumed  to  have  been  procured, 
wa$  afterwards  infaSl  committed^  or  that  the  party  fuppofed 
to  have  been  knowingly  received  and  harboured  had  been 

actually 


OF     ACCOMPLICES.  3+3 

m 

aftually  guilty  of  high  treafon.  It  would  have  been  ablurd  to  CHAP.  I* 
the  laft  degree  to  have  gone  upon  any  other  fuppoiidon ;  for  it 
cannot  be  faid  with  My  fort  of  propriety,  that  a  perfoa  pro- 
cured an  pfFence  to  be  committed  which  in  truth  never  wap 
eomoiitted;  or  tfasit  any  perfon  knowingly,  viz.  with  a  full 
kmwkdgi  of  a  tret^w  to  have  been  committed^  (that  I  take  to  he 
die  legal  (enfe  of  the  term  inowingfyy)  received  and  harboured 
the  traitor,  if  fuch  treafon  never  had  been  committed  by  him. 

There  needcth  very  little  to  evince  the  truth  of  this  obfer- 
vation  more  than  to  give  a  proper  attention  to  the  rule  al- 
ready mentioned,  That  every  aSf  which  in  the  cafe  of  felony 
will  render  a  man  an  acceffary  will  in  the  cafe  of  treafon  make 
him  a  principals  efpecially  if  we  add  to  it,  according  to  Lord 
Hale^  that  nothing  fliort  of  fuch  an  a£t  will.     What  circum-  i  Hale  239, 
fiance  therefore  is  necefiary  to  render  a  man  an  accefiary  m 
felony  ?     Plainly  this  above  all  others,  that  the  felony  charged 
upon  ibi  principal  bath  been  in  fa£l  committed  by  him*    For 
which  /eafon  no  verdict  can  pa6  againll  the  accefiary  tiU  the 
truth  of  tfiis  fiogle  fa£l  (hall  have  been  legaHy  efiaUiibed; 
either  by  the  CQnvi<£tioa  of  the  principal  if  he  continuet^ 
amefiiable  to  juftice;  or  by  judginent  of  outlawry  if  he  ab- 
foo^deth  or  fleeth ;  unlefs  the  accefiary  choofeth  to  wave  the  {^  Hale  6*3. 
benefit  of  the  law,  and  t»  fubmit  to  a  trial.  *  ^^^  **^' 

This  rule  is  founded  in  good  fenfe  and  natural  juftice.  The 
accefiary  is  indeed  a  felon,  but  guilty  of  a  felony  of  a  different 
kind  fi'om  that  of  the  principal.  It  is,  if  I  may  ufe  the  ex* 
prefiion,  a  derivative  felony  conne<^ed  with  and  arifing  out  pf 
that  of  the  principal  and  cannot  exift  without  it. 

Whether  the  fame  equitable  rule  is,  by  parity  of  reafbn,  Xm 
be  extended  to  treafonable  aflions  of  a  fimilar  nature;  I  me;^ 
to  fuch  as  are  of  the  derivative  kind,  and  though  in  the  language 
of  the  ]aw  ftiled  principal  treafons,  yet  partaking  of  the  nature 
of  merely  accefforial  ofl^ences,  cometh  now  to  be  confidered. 
This  is  the  point  of  importance  I  hinted  at  in  the  outfot  of  this 
difcourfe.  For  if  in  profecutions  for  treafons  of  this  kind  the 
fame  rule  of  equity  be  obferved  as  in  cafes  of  felony,  it  will  be- 
'  eome  a  matter  of  ytty  fmall  importance  to  bav$  been  leamiog 
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CHAP.  X.      by  what  fyecial,  technical  expreffion  we  are  to  deicribe  Ac 

ofTence. 

I  Vol.  c  It.  Lofd  Chief- Juftice  Hale  fpcndcth  a  whole  chapter  on  this 

P-  >$3— *39«      pointy  which  he  intitleth,  "  Concerning  principals  and  acceffa^ 

^  rles  in  high  treafon."  And  though,  in  conformity 'to  the 
eftabltflied  mode  of  fpeaking>  he  calleth  every  perfon  who  can 
any  way  be  confidered  as  an  accomplice  in  treafon  a  principal 
in  it  \  yet,  when  he  cometh  to  fpeak  of  the  courfe*and  order  to 
be  obferved  in  the  profecution  of  the  oflFenders,  he  confidereth 
diofe  accomplices  whofe  fuppofed  guilt  is  conne&ed  with  and 
dependeth  upon  the  real  guilt  of  another  in  the  light  of  mere 
acceflaries ;  and  ftateth  a  few  caies  by  way  of  iUuftration  and 
proof. 

A  perfon  is  committed  to  prifon  for  high  treafon^  the  gaoler 
voluntarily  fuffereth  him  to  efcape ;  or  a  ftranger  knowing  of 
iuch  commitment  breaketh  the  prifon  and  (etteth  him  at  large, 
or  knowingly  refcueth  him  after  an  arreft  and  before  he  is 
brought  to  prifon.  In  all  thefe  cafes  the  gaoler  and  the  per- 
fon brewing  prifon  or  refcuing,  whom  he  in  a  paflage  I  fliall 
prefently  cite  calleth  a  kind  of  acajfariesy  are  principals  in 
treafon,  if  the  party  imprifoned  were  really  a  tr^tor.  If  he 
were  not  fo,  it  will  be  no  treafon  in  them ;  and  therefore  diey 
{hall  not  be  arraigned  till  the  principal  offender  be  conviA; 
for  if  he  be  acquitted  of  the  principal  oiFence  the  others  ihaB 
be  difcharged. 

I  have  ufed  the  words  knowing  and  knowingfyy  becaufe  I 

think  that  circumftance  is  a  neceflary  ingredient  in  the  cafo. 

Cro.  Car.  cSj,    It  is  true,  it  was  rcfolved  in  Benftead^s  cafe  cited  here  by  the 

joncs(    .  455.   jgjy.j^gj  author  and  at  p.  141,  buty  I  think^  not  with  entire  op-- 

'  probation  of  the  rule^  that  the  party  breaking  prifon  would  have 

•been  guilty  of  treafon  though  he  had  not  kn(tvun  that  traitors 

were  there.    I  am  by  no  means  fatisfied  with  this  opinion : 

t  H.  VI.  5  b.     for  the  fingle  authority  upon  vvrhich  this  point  is  iaid  by  Hele 

to  have  been  fo  ruled  doth  by  no  means  warrant  it ;  the  book 

exprefly  ftateth  it,  that  the  party  did  know  that  traitors  were 

Bro.Treafonzi.  there  y  and  Brooke.^  who  abridgeth  the  cafe,  is  expre(s  to  the 

a  Inft.  590.        lame  purpofe,  "  Sciant  que  traitors  fueront  en  ceo  j"  and  Cokey 

citing  the  fame  cafe,  layeth  a  great  ftrefs  on  this  circumftance^ 
that  the  party  knew  that  traitors  were  there^  and  conduced 
them  out  of  prifon* 

I  have^ 


, 
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•    I  have,  upon  another  occafion,  Uken  feme  notice  of  AH     chap*  1j 
ihoft  and  impcrfea  report  of  B$nftia£^  cafe,  and  obferved  J>ifc,l.c.i.Cs. 
that  the  proTecution  againft  him  appearech  to  have  been  car* 
ried  on  with  uncommon  expedition,  not  to  (ay  widi  fome  de- 
gree of  precipitancy :   and  probably  the  forcing  of  prifen*    . 
doors,  as  many  wen  forced  during  tbt  tamultj  was  given  ia 
evidence  on  hi$  trial,  among  other  outrages  of  the  night,  as 
overt-a£b  of  levying  war,  the  fpecies  of  treafon  for  which  he 
fiood  indi£led. 

The  lame  rule  of  equity  and  natural  juftice  die  learned 
judge  in  another  place  applieth  to  the  cafe  of  felonious  efcapes  i  lUte  59I 
and  relcues,  and  addeth,  <^  If  the  principal  offender  be  con- 
^  vided  and  hath  his  clergy,  I  think  the  gaoler  or  refcuer 
^  Ihall  never  be  put  to  anfwer  die  efcape  or  refcue,  as  the  at" 
**  ^fifrn  ^^^  ^*'  principal  hath  his  clergy  is  thereby  dtf^ 
^  charged  \  for  the  refcuer  and  officer  are  a  kind  if  at^ 
«  cejfariesr 

He  'Odletfa  diem  m  kind  of  aecejfaries^  becaufe  there  can  be 
no  felonious  escape  or  refcue  where  no  felony  bad  been  pre- 
vioufly  committed:  but  in  ftrid,  legal  propriety  they  are  not 
accel&ries  to  the  original  felony ;  for  though  a  man  (bould  be 
committed  for  many  felonies,  yet  the  efcape  or  refcue  is  con* 
fidered  as  one  iingle  felony  and  is  fo  charged*  i  Hil«599. 

With  regard  to  a  perfon  knowingly  receiving  and  bar* 
bouring  a  traitor,  the  learned  judge  in  the  place  lately  cittld  i  Vol  c  sx. 
argueth.  That  though  he  is  in  the  eye  of  the  law  a  principal 
traitor  and  (hall  not  be  faid  to  be  an  accei&ry,  yet  thus  much  he 
partaketh  of  an  accejfary^  his  indidment  muft  be  fpecial  of  thfe 
receipt  and  not  of  the  principal  treafon.  If  he  is  indifted  by 
a  leveral  indiAment,  he  fhall  not  be  tried  till  the  principal  be 
convidled;  if  in  the  fame  indi£hnent  with  the  principal,  the 
jury  muft.  be  charged  to  inquire  firft  of  the  principd  oiFender, 
and  if  they  find  him  guiky,  then  of  the  receipt  \  and  if  the 

*  l^e  ift  of  Q^^M  iLrth  provided  lor  chif  cafe  and  for  ihfi  cafe  of  a  par-  ^^*  ^*  ^*  9* 
4I011  €£  cte  principal  after  convi&ion.    But  io  the  treafoos  of  the  acceflbrial 
kind  already  mentioned^  and  which  will  be  mentioned^  I  do  not  conceive  that 
any  rule  of  equity  or  natural  juftice  would  be  infringed  by  giving  the  rule^ 
^<  That  in  tnsfin  thtrt  are  m  mettffatietf  aUmtpfimcifmii^**  it'<  I2tm»ft  extent  a^nft  ^ 

every  accomplice  *,  though  the  principal  offender  ihould  be  pardoned  or  die 
afcer  conviction  and  before  attainder.  I  dull  enlarge  a  Ihtle  as  to  this  point 
in  the  cafe  of  acccffaries  in  fielony  in  it's  proper  place. 

principal 
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oa^.h  frinciiMd  bt  iiot  guihjr,  then  to  acquit  both ;  for  thMg^  in  th» 
^of  the  bm  ^hey  are  tioth  priocipab  in  trealbn,  jet  in  tnith 
lie  (thercoetver)  is  lb  &r  an  accefiaQr  that  he  cannot  be  gniltjr 
if  the  frincipal  be  innocent, 

4  SbTfL  ijdi        In  Ihe  cafe  of  Mrs.  LiJIey  yAok  hard  &te  it  was  to  £dl  into 

4ie  hands  of  pcrha{>s  the  worft  judge  that  ever  dtigraced  fFffi^ 
mmfter-hally  no  regard  was  paid  to  this  do6hine.  I  would  not 
be  bought  to  mention  this  cafe  as  an  authority^  upon  which  a 
doubt  can  at  this  day  be  poffibly  raifed.  1  do  it  for  the  iakc  of 
what  b^ipened  afterwards*  which  I  take  to  be  an  authority 
aradi  me.  Her  attainder  was  afterwards  reverfed  in  Parlia- 
jDont ;  and  the  aft  neciteth  among  other  hardikips  of  her  cafe, 
^  That  ihe  was>  by  an  irregular  and  undue  profecution,  in- 
V  dkfiked  for  entertaining  and  concealing  John  Hicis  a  &ife 
^  traitor  knowing  him  to  be  fiicb ;  tboygb  the  faid  Hicks  wa$ 
^  not  at  tbi  timi  tf  tbi  trial  attaiaUd  or  anviiled  rf  anjjucb 
^  crinu%* 

1  Rale  6t3*  The  fatNt  learned  author  in  other  parts  of  his  work  arguetb 

2,    alt  saj.       ^  ^  porpofe  for  v^ich  I  have  already  cited  him ;  and  applisdi 

the  £une  rule  of  «quiqr  to  the  cafe  of  a  perfon  indiAed  fior  con- 
triving, abetting,  aiding,  or  confenting  to  treafon,  which  bap- 
feneth  never  to  have  boen  carried  into  eaoecutton. 

But  here  we  muft  diftinguifh,  though  the  learned  judge, 
ipeaking  in  general  tpnas  appofite  to  his  prcfent  purpofb,  doth 
apt.  For  with  regard  to  every  inftance  of  incitement,  coirfeat, 
appK)bfttion»  or  previo^is  abetment  in  that  ipecies  of  treafen 
which  falleth  under  the  branch  of  the  ftatute  touching  the 
compaffiogoftbe  deadi  of  thefCii^9  Queen,  or  Prince,  every 
iiich  tneafon  is  in  it's  ^ym  nature,  indq;>endendy  of  all  other 
-circumft^ncea  or  events,  a  complete  overt-aft  of  compa^g ; 
tbpugh  iiaa  faft,  originally  jn  the  contemplation  of  the  parties, 
Ibould  never  be  eSeSed,  nor  fo  much  as  attempted*  A,  in* 
.ctteth  B*  to  a  treafon  of  this  kind,  B.  in  abhorrence  of  dje 
oime,  and  from  a  juft  fenfe  of  the  duty  whichfyjei^  manjouKeth 
to  his  King  and  country,  and  which  every  good  man  in  <he 
like  circumftance  will  pay,  maketh  a  difcovery,  by  means 
whereof  A.  is  brought  to  juftice.  This  incitement  on  the  part 
4^  A.  ia  a  owpietc  ovcrt-^a^t  of  treafen  within  thia  bnu^di 

«f 
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fX  Ac  ftattttc,  and  hath  no  fort  of  connexion  with  or  nece&rf  CHAP,  L 
dependence  upon  the  future  behaviour  of  B:  and  therefore 
^atever  the  leamoi  author  hath  advanced  in  geoenl  terms 
toocfatng  frttitit(s  ineffedual  advice  or  incitement  to  treafojl* 
abk  prafiices  miift  be  underftood  of  fiich  trafims  oidjr  as  do 
not  Ml  widiin  this  branch  of  the  ftatute» 

Sbct.  2.    I  come  now  t«  coofider  the  cafe  of  accomplices       Se6L  u 
in  fekmy. 

WJiere  two  or  more  are  to  be  brought  to  juftice  for  one  Principals  ia 
and  the  feme  felony,  they  are  confidered  in  the  light  cither  '^^f^^"^^ 
of  pfiinc^ak  in  the  firft  degree,  as  having  a&ially  iaad  with  idaay. 
their  own  iiaads  conunitted  the  b£t  i  or  of  principids  in  the 
fecoAd  d^ree,  as  having  been  prefent  aiding  and  abetting  at 
the  commiffion  of  it ;  or  of  acceiTaries  before  or  after  the  b£L 

The  diftindion  between  principals  in  the  firft  and  fecond 
degrees,  or,  to  (peak  more  properly,  the  courfe  and  order  of 
proceeding  againft  offenders  founded  on  that  diftinAion^  feem« 
eth  to  have  been  unknown  to  the  moft  antient  writers  on  our 
law;  who  confidered  the  perfons  prefent  aiding  and  abetting 
in  no  other  light  than  as  acceflaries  at  the  la£l,  and  confe- 
quently  not  liable  to  be  brought  to  trial  dU  the  principal  offen-* 
ders  fhould  be  convided  or  outlawed* 

This  feemeth  to  be  agreed  by  the  beft  of  our  modern  wri-  (i  Hile4379 
ters }  and  Aerefore  I  will  not  fpend  time  in  tranfcribing  many  **^^ 
authorities  from  the  anticnts.     One  or  two  I  will  briefly  cite 
and  refer  to  others. 

Brfi^ion  *,  fpeaking  cf  the  courfe  of  proceeding  where  the 
principal  offender  is  not  amefnable  to  juftice,  faith,  ^  AfptU 
*^  lati  vero  de  forcia  faho  attachientur  quoufque  appellati  de 
«*  hStoconvtncantur :"  but  where  all  are  amefnable  t>  **  Prs^ 
•*  cedatur  contra  omnes  per  ordinem  j  dum  tanun  illi  de  forcia 
^  mn  refpondeant  antequam  fa£lum  convincatur.** 

Fleta  fpeaketh  to  the  fame  purpofe  and  almoft  in  BraC"  Lib.  i.  c  ji. 
toH*s  words:  .and  the  Mirror  in  enumerating   the   fevaral  ^'^' 

*  Dt  Ccron,  c,  8.  /.  3.  and,  r.  12.  /.  9.  to  the  end  of  the  chapter. 

t  C.  I9<  /.  4^  5*  and  to  the  fame  purpofe  fee  4  £,  I.  /•  a.  db  Oficm  Got^ 

forts 
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CH AP«  V      Ibrts  of  arcHTarifs  among  otherSi  niaitioiiedi»  ^  aux  pujmt 
C.I-C13.         «  g„Ja  force:' 

I  have hett  taken  it  for  gnnted,  diat  hyAc^ppeUati iefir^ 
cia  thefe  authors  meant  perfons  prefem  aiding  and  abettu^« 
The  appeal  de  fircia  proveth  this  beyond  the  poffibility  of  a 
contradidion.  ^  A.  afpettat  B.  de  forcia,  fu§d  Uem  B.  venh 
^  cumpradiJfo  C.  (the  perpetrator)  ^  tenuitipfumD*  (thede- 
^  ceafel)  quamdtu  ipfe  C.  ilium  interfidu**  In  the  Cafe  of  04)0 
the  appeal  de  forcia  is  to  the  £une  purpofe  *»  mutatis  mutandis  i 
plainly  importing  that  the  defendant  was  prefent  aidii^  and 
abetting  at  the  bSu 

I  am  aware  of  the  fenfe  Coke  putteth  upon  the  words,  ^cocii- 
mandmentt^r^  aid,  or  receipt,'*  in  his  comment  on  die  ibtute 

lr.f4-  of  tViJhiu  I.,  That  none  cfthem  import  nmre  than  the  offence  tf 

acceffaries  before  or  after  the  faH :  and  I  admit,  that  th^ 
muft  Mfw  be  fo  undcrftood,  though  the  original  import  of  the 

SeeScanf.  419     'wotA  force  in  the  zSt  was  confined  to  thofe  we  now  call  prin- 

cipals  in  the  fecond  degree;  but  the  great  inconvenience  of 
the  rule  I  have  mentioned  touching  the  courfe  and  order  of 
proceeding  againft  accomplices  in  felony,  tending,  as  it  plainly 
did,  to  the  total  obilrufUon  of  juftice  in  many  cafes  and  to 
great  delays  in  others,  induced  the  judges,  from  a  principle  of 
true  political  juftice,  to  come  into  the  rule  now  fettled^  That 
all  perfons  prefent  aiding  and  abetting  are  principals. 

This  rule  was  not  thoroughly  eftablifbed  tiH  after  the  time 
See  40  Edw.  of  Edward  the  third :  and  fo  late  as  the  firft  of  Queen  Mary 
h\h.  Aff.  240,  b.  a  chief-juftice  of  England  greatly  doubted  of  it :  though  indeed 
>45*  >  it  had  been  fufficiently  eftabliflicd,  and  the  diftin^lion  between 

See  piowd.  97.    principals  in  the  firft  and  fecond  degrees  was  well  known  long 

before  that  time. 

Nothing  needeth  to  be  faid  by  way  of  explanation  touching 
principals  in  the  firft  degree.  What  a6b  of  concurrence  are 
neceflkry  to  render  a  perfon  a  principal  in  the  fecond  degree^ 
viz.  as  an  aider  and  abettor,  is  now  to  be  confidered. 


•  Brafl.  iU  Owr.  c  2S.  /  4  Gf  5.  and  to  the  fame  purpofe  fee  in  c.  ai.  /.  >. 
die  lifefeatUnt's  oath  vpoo  joioing  battle  ia  aa  appeaL 
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CHAP.  I. 

Sect.  3.     He  muft  be  prefent  at  the  peq>etration,  other*        Sea*  3. 
wife  he  can  be  no  more  than  an  acceflary  before  the  fk6l^.  ex-  raill^ecJc!^^ 
cept  in  fome  fpecjal  cafes  founded  in  neceffity  and  political 
jjuftice,  I  mean  that  juftice  which  is  due  to  die  publick,  ni 
materia  reOianeant  in^nita. 

A»  with  inteotion  to  deftroy  B.  layeth  poifon  properly  dlf-*  ^eL  52  $3. 
guifed  in  his  wayt  B^  taketh  it  and  dtetb.  A.<^  though  abfent 
when  the  poifon  was  taken,  is  a  principal :  and  if  this  had 
been  clone  at  the  inftigation  of  C^  he  if  abfent  would  have  been 
no  more  than  an  acceflary  in  the  murder;  unlefs  they  had 
both  mingled  the  poifon  and  laid  it  in  the  way  of  B.^  for  in 
that  cafe  both  of  them  would  b^ve  been  principals,  each  of 
tfaem  having  gone  as  &r  as  the  other  towards  perpetration* 

If  A.  had  prepared  the  poifon  and  delivered  it  to  2>.  to  be  i  Hale  6x6. 
adminiftered  to  B.  as  a  medicine,  and  Z>.  accordingly,  in  the 
abfence  of  A.^  had  adminiftered  it  not  knowing  that  it  wa$  pei'^ 
fony  and  B.  had  died  of  it^  A,  wo^ld  have  been  a  principal  in 
the  murder,  upon  the  iame  foot  pf  necp^^;  for  D.  being  in* 
iiocent  A,  muft  have  gone  wholly  unpuni(hed  if  he  could  not 
have  been  confidered  as  a  principal.  But  if  Z).  had  known  of 
die  poifon  as  well  as  A.  did,  he  would  have  been  a  principal 
in  die  murder,  and  ^.,  if  abfent,  an  acceflary  before  the  h&i 
for  the  rule  of  neceffity  already  mentioned  doth  not  here  take 
place* 

The  law  is  the  fame  in  the  cafe  of  Inciting  a  madman,  or  (i  Hale5i4» 
a  child,  not  at  years  of  difcretion,  to  commit  murder  or  other  *'^'' 
felony  in  the  abfence  of  the  perfon  inciting :  and  therefore  in 
the  cafe  of  i/n^/  Courfi  reported  before,  who  was  indifled  as  I*-"3' 
an  acceflary  before  the  faS^  it  was  very  properly  ftated  by  the 
learned  judge  before  whom  fbe  was  convided,  that  the  daugh- 
ter who  committed  the  fad  at  the  inftigation>  of  the  mo^er 
was  of  the  age  of  14,  and  vf  Sufficient  difcretion ;  for  had  the 
mother  employed^  as  flie  threatened  ihe  would,  the  leaft  of  her 
children,  Jhe  muft  have  been  indi£lLed  as  the  principal,  fince 
4he  child,  not  being  of  years  of  difcretion^  would  have  been 
innocent. 

Sect.  4.    When  the  law  requireth  the  preience  of  the  ac-       ^^*  4* 
complice  at  die  perpetration  of  die  b&y  m  order  to  render  l^m^u  pl^ 
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CKAF.  I*  hhn  a  principal,  it  doth  not  require  a  AriSty  a£liial,  imme&rte 
prefence,  fucb  a  prefence  as  would  make  bim  an  eye  or  ear  wit-- 
nds  of  what  pafieth* 

Sereral  peribns  let  out  together,  or  in  fmaO  parties,  upon 
one  common  deiign,  be  it  murder  or  other  felony,  or  for  any 
other  purpofe  unbwful  in  itfelf,  and  each  taketh  the  part  aC- 
iigned  hhn ;  fome  to  commit  the  h&j  others  to  watdi  at  pro- 
per (Sftancet  and  ftarions  to  prevent  a  lurprise,  or  to  fakYoar^ 
if  need  be,  the  efcape  of  dieie  vfho  are  more  immetfiatdy  ca- 
gaged#  They  are  all,  provided  the  h£t  be  committed,  in  the 
eye  of  die  law  prefent  at  it:  ftn-  it  was  made  a  common  caufe 
with  them,  each  man  operated  in  his  ftation  at  one  and  die 
htnt  inftant  towards  the  (ame  common  end  j  and  the  part  each 
man  took  tended  to  give  countenance,  encouragement,  and 
prote^oo  to  the  whole  gang,  and  to  infure  the  fucce&  of  their 
cammon  enterprise. 

I  will  not  here  mtdtiply  cafes  upon  die  head  of  lunftiiifUve 
prefence*  This  may  be  iiifficient  by  way  of  iUuftration. 
Others  founded  in  the  lame  principle  of  mutual  concert^  aid^ 
and  prote£lion  wiH  fall  in  in  their  proper  places* 

Sea.  5.  SxcT,  5*    In  order  to  render  a  perlbn  an  accomplice  and  a 

!^SS°^    principal  in  lelony,  he  moft  be  aiding  and  abetting  at  the 

lad,  or  ready  to  afford  affiflance,  if  neceflary :  and  therefore  if 
jf.  happeneth  to  be  prefent  at  a  murder  for  mftance,  and 
takedi  no  part  in  it,  nor  endeavoureth  to  prevent  it,  nor  ap- 
prehendeth  the  murderer,  nor  levyeth  hue  and  cry  after  him  ; 
i>att.  395.  this  flrange  behaviour  of  his,  though  highly  criminal^  will  ooK 
stairf.  40.  P.       ^  jj^jf  ycjjcx  him  either  principal  or  accellary. 

I  would  be  here  underftood  to  fpeak  of  that  kind  of  homi* 
cide  amounting  in  €$nftruffi§H  rf  Jaw  to  murder,  which  is 
ufually  committed  openly  and  before  witnefles :  for  in  the  cafe 
of  aflSdEnations  done  in  private,  to  which  witnefles,  who  are 
not  partakers  in  the  guik^  are  very  rarely  admitted,  die  circam- 
ftances  I  have  n^ndoned  may  be  made  ufe  of  againft  j£,  as 
evidence  of  confent  and  oonciirrenoe  on  his  part;  and  in  that 
light  flumld  be  left  to  the  jury)  if  be  be  pot  iqpon  his  took 
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Sficf  •  6.    But  if  a  h£k  amounting  to  murder  fliould  be        ^^-  6. 
committed  in  profecution  of  fomc  imlawful  purpofe,  though  it  murj!^  b  pre- 
ivere  but  a  bare  trefpafsj  to  which  jfs  in  the  cafe  laft  ftated  had  fecutiog  o(am^ 
confented,  and  he  had  gone  in  order  to  give  aififtancei  if  need  J!ofc^un^' 
were,  for  carrying  it  into  execution ;  this  woold  have  amounted  ^^ 
to  murder  in  him,  and  in  every  perfon  prefent  and  joining 
with  him.    The  law  would  be  juft  the  lame  though  the  party  Kel.  ii6, 
dain  had  been  afi  utter  ftranger  and  had  taken  no  part  pn  either 
iide,  but  had  come  with  a  friendly  intention  toward^  both,  and 
to  accommodate  matters  between  them. 

It  is  true,  here  might  be  no  fpecial  malice  againft  the  party 
flain,  nor  deliberate  intention  to  hurt  himi  but  if  the  && 
was  committed  in  profecution  of  the  original  p^rpofe,  which 
fvas  unlawfuly  the  whole  party  will  be  involved  in  the  guilt  of 
him  who  gave  the  blow.  For  in  combinations  pf  this  kind 
the  mortal  flroke,  though  given  by  one  of  the  party,  is  conG- 
dered  in  the  eye  of  the  law,  and  of  found  realbn  too,  as  given 
by  every  individual  prefent  and  abetting.  The  perfon  aflually 
giving  the  ftroke  is  no  more  than  the  hand  or  Inftrument,  by 
which  the  others  ftrike« 

And  therefore  where  the  indiAment  chargeth,  that  vf.  gare  1 11116437^3. 
the  mortal  ftroke,  and  that  B.  and  C.  were  prefent  aiding  and  l^^x^^^^ 
^abetting ;  if  it  cometh  out  in  evidence,  that  B.  was  the  perfon 
^ho  gave  the  ftroke,  and  that  jf.  and  C.  were  prefent  aiding 
and  abetting,  they  may  be  all  found  guilty  of  murder  or  man- 
(laughter  at  common-law,  as  circumftances  may  vary  the  cafe. 
The  identity  of  the  perfon  fuppofed  to  have  given  the  ftroke  is 
but  a  circumftance,  and,  in  this  caie,  a  very  immaterial  one  ^ 
jdie  ftroke  of  one  is  in  confideration  of  law  the  ftroke  of  alL 
But  in  a  profecution  on  the  ftatute  of  ftabbing  it  is  ptherwife 
ibr  a  reafon  I  have  already  given.  tL  301. 

SscT.  7.    I  have,  by  way  of  caution,  fuppofed»  ^t  the       Sea.  > 
murder  was  committed  in  profecuii$n  of  fom  unlaufidfurp^  ^'ST^^ST* 
fome  common  defign,  in  wUch  the  combining  parties  wefe  onwn  of  ti^uo- 
«mited,  and  for  die  efieabg  whereof  dkey  had  afiemUed ;  ftr  ^^^*^  puipofii. 
tinle(s  this  ihall  appear,  though  die  perfon  giving  the  mortiU 

blow 
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<mAP.  If  hlpw  may  himfdf  be  guilty  of  murder,  (he  tnzy  poffibly  hare 
conceived  m^ice  ag^inft  the  deceafed  and  taken  the  opportu- 
nity which  the  confuflon  of  a  crowd  or  darknefs  of  the  ni^it 
afforded  to  execute  his  private  revenge,}  be,  I  (ay,  may  be  guilty 
of  murder,  or,  if  it  were  upon  a  fudden  quarrel,  of  manflaugh- 
ter ;  and  yet  the  others  who  came  together  for  a  different  pur* 
Kcl,  f  x».  pofe  will  not  be  involved  in  his  guilt :  and  therefore  in  pJum^ 

mer's  cafe  this  circumftance  not  being  found  by  the  fpeciai 
verdi£t,  nor  any  other  bjBt  found  fi-om  which  the  court  could 
with  certainty  draw  the  concluflon,  that  the  gun  was  dii^ 
charged  in  profecution  of  the  deflgn  in  which  the  gang  was 
^nited,  Pbtmnnfr  was  difeharged. 

In  that  cafe  the  verdl^  flated,  that  Plumnur  and  his  aecomt 
plices  were  affembled  in  order  to  tranfport  wool  of  the  growth 
of  England  to  France  contrary  to  the  flatute ;  that  an  officer  of 
the  crown  duly  authorized  for  that  purpofe  met  and  oppofed 
diem,  and  that,  during  the  fculHe  which  enfued,  a  gun  was 
difcharged  by  one  of  the  offenders,  and  John  Harding  one  of 
ibefame  gang  was  killed.  The  queftlon  was,  whether  Plum- 
mer^nd  the  refl  of  his  party  were  guilty  of  this  murder^t 

It  was  agreed  by  the  court,  ift,  That  had  the  Kiiig's  o£r 
ficer  or  any  of  his  afliftaats  been  killed  by  the  fhpt,,  i^  would, 
have  been  murder  in  all  the  gan^.  2d,  That  had  It  appeared^ 
that  the  fliot  was  levelled  at  the  officer  or  any  of  his  s^ftantSj^ 
diis  likewife  would  have  amounted  to  murder  in  the  whole 
gang,  though  an  accomplice  of  their  own  happened  to  be  kiU 
fed ;  for  the  malice  egrediiur  perfonam  :  but  this  faS  not  havr 
ing  been  certainly  found,  the  prifoner  was  difcharged^ 

I  take  it,  that  the  point,  on  which  the  cafe  turned,  was 
this ;  it  did  not  appear,  from  any  of  the  fads  found,  that  the 
gun  was  difcharged  in  profecutian  rf  the  purpefe  fir  which  the 
party  was  aJfembUd.  But  had  it  been  pofitively  found,  that  it 
was  difcharged  againft  the  officer  or  his  affiftants,  the  court 
upon  this  finding  might,  without  incroaching  on  the  province 
of  the  jury,  have  prefumed,  that  it  was  difcharged  in  profecution 
of  their  original  purpofe.  In  cafes  fo  circumftanced,  rey  iffa 
hquitur. 

if.  beat 
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A.  beat  aconftable  in  the  execution  of  his  office;  but,  com-      CHAP.  i. 
|>any  interpofing,  they  were   parted  and  he  deiifted.     JJ.,  a       *   '*7' 
friend  of  y^.,  rufhed  fuddenly  in  and  took  up  the  quarrel,  and 
!eU  upon  the  conftable,  wIk),  in  the  ftruggle,  was  killed,  A^  . 
having  not  been  at  all  engaged  afier  they  were  parted*     It  was 
holden  by  Holt  and  Rokeby  at  Hartford  affizes  murder  in  B^ 
but  that  A.  was  innocent.  For  it  did  not  appear,  that  A.  and  Bm 
had  previoujly  agreed  upon  offering  any  violence  to  the  confia^ 
ble,  or  to  obftrud  him  in  the  execution  of  his  office.     The 
murder  was  not  committed  in  -confequence  of  any  unlawful 
combination  between  them. 

Three  ibldiers  •  went  together  to  rob  an  orchard ;  two  got 
upon  a  pear-tree,  and  the  third  flood  at  the  gate  with  a  drawn 
fword  in  his  hand.  The  owner's  fon  coming  by  collared  the 
man  at  the  gate  and  afked  him  what  buflnefs  he  had  there,  and 
thereupon  the  foldier  ftabbed  him.  It  was  ruled  by  Holt  to 
be  murder  in  him ;  but  that  thofe  on  the  tree  were  innocent. 
They  came  to  commit  a  fmall  inconfiderable  trefpais,  and  the 
man  was  killed  upon  a  fudden  affray  without  their  knowledge. 
*^  It  would,  faid  he,  have  beei>  otherwife,  if  they  had  all  come 
**  thither  with  a  general  refolution  againjl  all  oppofers.** 

This  circumfiance,  I  think,  would  have  (hewn,  that  the 
murder  was  committed  in  profecution  of  their  original  purpofe : 
but  that  not  appearing  to  have  been  the  cafe,  thofe  on  the  tree 
were  to  be  confidered  as  mere  trefpaflers  ;  their  offence  could 
not  be  conne^ed  with  that  of  him  who  committed  the  mur* 
der. 

Sect.  8.   A  genera]  refolution  againft  all  oppoiers,  whether       Sea.  8. 
fuch  refolution  appeareth  upon  evidence  to  have  been  aftually  lutiontgaiaft 
and  explicitly  entered  into  by  the  confederates,  or  may  be  rea-  oppofers. 
fonably  colleded  from  their  number,  arms,  or  behaviour  at  or 
before  the  fccne  of  a3ion,-^fuch  refolutions  fo  proved  have 
always  been  confidered  as  ftrong  ingredients  in  cafes  of  this 
kind.     And  in  cafes  of  homicide  committed  in  confequence  of 
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CHAP.  I.  them,  every  perfon  prefent  in  the  fenfe  of  the  law,  when  the 
homicide  hath  been  committed,  hath  been  involved  in  the  guilt 
of  him  that  gave  the  mortal  blow. 

The  cafes  of  Lord  Dacns  *  mentioned  by  Hali^  and  of 
Pudfey  t  reported  by  Crompton  and  cited  by  Halt  turned  upon 
this  point.  The  offences  they  re^)e£lively  ftood  charged  widi 
as  principals  were  committed  bs  out  of  their  fight  and  hearing  ; 
and  yet  both  were  holden  to  be  prefent.  It  was  fuffictent^ 
that,  at  the  inftant  the  fads  were  committed,  diey  were  of  the 
fame  party  and  upon  the  (ame  purfuit,  and  under  the  fame  en- 
gagement and  expedation  of  mutual  defence  and  iiipport  with 
thdfe  who  did  the  hBs, 

But  J,  B.  and  C  ride  out  together  with  intention  to  rob 
on  the  highway.     C.  taketh  an  opportunity  to  quit  the  com- 
pany, turneth  into  another  road,  and  never  joineth  j/,  and  B. 
I  Hale  <S7.       afterwards.     They  upon  the  lame  day  commit  a  robbery.     C 

will  not  be  confidered  as  an  accomplice  in  this  fa^  Poflibl^ 
he  repented  of  the  engagement,  at  leaft  he  did  not  purfue  it; 
nor  was  there  at  the  time  the  fad  was  committed  any  engage- 
ment or  reafonable  expedation  of  mutual  defence  and  fupport, 
fo/ar  as  to  affed  him. 

Sea.  9.  Sect.  9.    With  regard  to  aflcmblies  of  this  kind,  where 

If  ihcdefign       ^^  whole  party  may  be  involved  in  the  guilt  of  one  or  more, 
whole  party       I  have  already  fuppofcd,  that  fuch  affemblies  were  formed  for 
tn.iy  not  be        carrying  fome  common  purpofc,  unlawful  in  itfilfy  into  execu- 
tion.   For  if  the  original  intention  was  lawful  and  profecuted 
by  lawful  means,  and  oppofition  is  made  by  others,  and  one  of 
the  oppoAng  party  is  killed  in  the  ftruggle ;  in  that  caie  the 
.     perfon  adually  killing  may  be  guilty  of  murder  or  man- 
flaughter,  as  circumftances  may  vary  the  cafe ;  but  the  peribns 
engaged  with  him  will  not  he  involved  in  his  guilt,  ufdefs  they 
equally  aided  or  abetted  him  in  thefa£f\  for  they  afTembled  for 
another   purpofe,  which  was   Umful^  and  confequently  the 
guilt  of  the  perfon  adually  killing  cannot,  by  any  ficSion  of 


•  1  Halt  439.  (443^4450 

t  Crtmp.  34.  a.  b.    z  HaU  534.  (537O   See  i  WW.  116.  the  cafe  difierently 
reported. 

law. 
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XtWf  be  carried  agaiaft  them  beyond  their  orinnal  inten*     S^^^'^- 

Sect.  io.   I  will  now  proceed  to  another  point  Ming  na-      SeA.  lo. 
turally  under  this  head  touching  aiders  and  abettors  prefent  j(^7hc  fi'Jft'**^ 

at  the  fa^  fecond  degrees 

to  be  akuayt 

It  is  admitted  and  cannot  be  denied,  that  thefe  peHbns  are,  puoiihedtlikA? 
loibme  purpofes,  confidered  as  principals  in  the  felony,  but' 
principals  in  the  fecond  degree.     Whether  to  all  purpofes  and 
in  all  cafes  they  are  fo  confidered  deferveth  fomc  farther  in- 
quiry. 

For  with  regard  to  new  felonies  created  by  ftatutes  which 
take  away  clergy  from  thofe  who  fhall  be  guilty  in  fuch  man* 
.  ner  and  under  fuch  circumftances  as  are  therein  particularly 
fet  forth,  without  exprefs  mention  of  aiders  and  abettors,  ^r  any 
words  which  manifeftly  extend  to  them^  whether  mere  aiders 
and  abettors  fhall  likewife  in  the  conflrudion  of  fuch  flatutes 
be  oufled,  is  a  point  which,  I  conceive,  deferveth  great  con- 
iideration.  And  the  queflion,  I  conceive,  will  turn,  not  barely 
upon  any  general  rules  of  law  touching  aiders  and  abettorsy 
but  upon  the  fpecial  penning  of  the  feyeral  ftatutes,  and  the 
jrules  of  law  which  enter  into  the  conftru&ion  of  them* 

Cafes  without  number  may  be  cited  to  fhew  in  general, 
how  extremely  tender  the  judges  have  been  in  the  conftruc- 
tion  of  ftatutes  which  take  away  clergy ;  fometimes  even  to  a 
degree  of  fcrupulofity  excufable  only  in  favour  of  life. 

I  will  confine  myfelf  to  a  few,  which  I  take  to  be  more  ap- 
polite  to  the  prefent  queftion,  in  order  to  fhew,  how,  with  re- 
gard to  the  allowance  or  non^allowance  of  clergy^  they  have  care- 
fully diftinguifhed  between  the  cafes  of  principals  in  the  firft 
and  fecond  degrees,  the  z&ual  perpetrators  and  mere  aiders 
and  abettors. 

In  the  cafe  of  the  King  againft  Page  and  Harwood  upon  Alern  4«. 
Ae  ftatute  of  ftabbing,  which  ena£leth,  *^  That  every  perfon  *^i  Ji6» 
<«  which  fhall  ftab  or  thruft,"— — diefe  defendants  were  pre- 
fent aiding  and  abetting  a  third  perfon  not  named  by  the  re- 
porters, who  in  hSt  did  make  the  thruft  and  was  denied  his 
clergy.  But  the  defendants,  though  agreed  to  have  been  prin- 
cipals in  manflaughter  at  common-law^  were  admitted  to  their 

Z  a  clergy. 
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CHAP.  I.  dergy.  For,  laidi  the  report,  though  in  judgment  of  law  every 
one  prefent  and  aiding  is  a  principal,  yet  in  the  conftrudion  of 
this  ftatuce  which  is  (o  penal,  it  (hall  be  extended  only  to  fuch  as 
nal/y  and  actually  made  iht  tbriift  \  not  to  tbofe  who  In  conftruc* 
tton  of  law  only  may  befaidtomake  tt^ 

This  cafe  is  cited  with  ^probation  by  HaU  and  by  Hok^ 
and  was  never  yet  denied  to  be  law  *. 

The  fiune  rule  of  conftru£Hon  prevailed  in  the  cafe  of  Eturnt 
and  Finch  upon  the  ftatute  of  the  39  Eliz.  <,  15.  againft  rob- 
bery in  dweliing-houfes  f .  They  both  put  up  a  ladder  againft 
the  chamber-window,  Evans  opened  the  window,  got  into  the 
chamber  and  ftole  40  A  Finch  flood  on  the  ladder  in  the  view 
of  EvanSj  (aw  him  in  the  chamber,  aififted  in  the  rbbbery,  and 
had  a  fhare  of  the  booty,  but  did  not  cntfr  the  chamber  i  and 
upon  that  account  alone  he,  though  plainly  a  principal  prefent 
and  abettipg,  had  his  clergy,  and  Evans  had  judgment  of 
death. 

t  Hale  5179  For,  faith  HaUj  after  citing  this  cafe,  it  muft  be  a  (dealing  in 

5***  537-  the  houfe :  and  therefore  he  that  ftealeth  or  is  party  to  theJieaU 

ing  being  out  of  the  houfe  is  not  oufted  of  his  clergy. 

Thus  die  law  ftood  with  regard  to  this  ftatute,  and  to 
5  &  6  £.  VL  r.  9.  againft  an  offence  of  the  like  kind,  till  by 
3  £^  4  ^.  tf  -A£  aiders  and  abettors  were  exprefsly  oufted. 

The  fame  rule  of  conftru<Slion  did  always  govern,  and  doth 
to  this  day  %  govern,  in  the  cafe  of  larciny  clam  ^fecrete  aper^ 
fona^  upon  the  ftatute  of  the  8th  of  Eli%.  ^Thc  perfon  who 
a6hially  picketh  the  pocket  is  oufted,  not  he  who  is  prefent 
aiding  and  abetting,  though  without  fome  accomplice  ready  at 
hand  to  take  off  the  booty  this  fort  of  theft  feldom  fucceedeth. 
J  Hak  529*         FoTy  faith  Hale^  this  Jlaiute  Jball  be  taken  literally^ 

I  will  now  apply  thefe  cafes,  which,  I  think,  have  hitherto 
ftood  the  teft  and  criticifm  of  all  fucceeding  times,  to  the  pre- 
fent queftion.  Page  and  Harwood  were  undoubtedly  prin« 
cipals  in  the  manflaughter;  the  thruft,  made  by  him  who 


^^ 
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*  See  I  Hale  468.  and  other  places,  and  tbe  cafe  of  the  Qncen  agaiuft 
WlHpUr  reported  Salk.  542.    Far.  129.    1  Ld.  Raym,  841. 
^  Cro.  Car.  473.  eked  likewifc  by  Holt  in  IVbifi let's  cafe. 
"X  (See  tlie  cafes  of  Innls  and  Scern  in  Leach  7,  8.) 

was 
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was  denied  his  clergy,  was  in  conftni^on  of  law  made  by  every  CHAP.  L 
man  prefent  and  abetting.  Finch  was  likewife  a  principal  in 
the  robbery ;  the  entry  of  Evans  was  in  conftnu^on  of  law 
the  entry  of  Finch.  It  is  fo  bolden  every  day  in  the  caie  of 
burglary  at  cominon-law>  where  an  a£hia]  entry  of  ibme  kind 
or  other  is  equally  necefiary.  Why  therefore  did  not  a  con- 
ftrudive  thruft  in  one  cafe,  and  a  coiiftrudive  entry  in  the 
other,  operate  ib  as  to  ouft  the  accomfdices  preftnt  and  abet- 
ting of  clei^?  The  reafon  is  plain  and  hath  been  already 
hinted  at,  die  judges  were  upon  the  conftrticSHon  of  flatutes 
very  penal,  which  were  to  be  taken  literally  and  fhi<Sly ;  aiders 
and  abettors  are  not  named  or  defcribed,  and  therefore  could 
not,  as  they  conceived,  be  brought  within  the  ftatutes. 

Sect,  ii.    The  conftni£lion  which  hath  been  conftantlv      Sca.iu 

put  upon  the  ftatutes  oufting  clergy  in  murder,  robbery,  rape,  \J  ** 

and  burglary  hath  been  different.     Aiders  and  abettors  prefent  (i  Hale  537. 

have  been  always  oufted,  and,  I  admit,  they  ought  to  be  lb.  *  ^^  ^^^"^ 

The  fame  conftruftion  hath  been  put  upon  the  ftatute  againft 
buggery. 

But  Aefe  cafes  widely  differ  from  thofe  I  have  cited.  In 
thofe  aiders  and  abettors  arc  not  once  named  j  nor  are  they  de- 
fcribed by  any  terms  ifr^orting  that  the  legifiature  intended  to  wjl 
them.  In  the  others,  the  legiflature  hath  made  ufe  of  terms 
which,  at  the  time  of  making  the  a£ts  and  long  before,  were 
well  known  to  include  them. 

^  No  perfon,"  faith  the  aft  of  E.  VL,  ^  that  hath  been  or  i  e.  6.  c.  11. 
**  fliall  be  convi^led  of  murder  of  malice  prepenled— -— or  of  ^  '^ 

<*  robbing  any  perfon  in  or  near  the  highway Qasll  be  ad- 

"  mitted  to  have  the  benefit  of  clergy." 

**  If,"  faitb  the  ftatute  of  Elix.^  «  any  perfon  iball  fortune  ,3  Eiiz.  c.  7. 
**  to  commit  any  felonious  rape,  ravifliment,  or  burglary  and 

«  to  h^  found  guilty he  fhall  fuffer  death  without  benefit  <rf 

«  clergy." 

By  thefe  ftatutes  clergy  is  taken  away  from  the  fever^ 
$ffences  defcribed  by  legal,  technical  terms  of  weU-known  figni- 
ficatlon,  murder^  robbery^  r/?^^,  and  burglary^ 

2  3  Thia 
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CHAP.  I.  This  obfervatioQ  may  poffibly  be  thought  a  little  too  mc6 
and  critical.  But,  critical  as  it  may  appear  to  common  readers^ 
it  hath  been  countenanced  by  great  authority  * ;  and  hath  al« 
ways  had  great  weight  in  queftions  touching  the  allowance  or 
non-allowance  of  dergy. 

One  inftance  of  this  legal  nicety,  if  it  muft  be  fo  called,  I 
will  mention ;  the  reader's  own  obfervation  hath,  I  doubt  not^ 
furniflied  him  with  more*  The  ftatutes  which  take  away  dergjr 
from  perfons  c9nviGid  of  the  offences  which  are  the  objeds  of 
them  are  weU  known  not  to  have  extended  to  perfons  outlawed,, 
ftanding  mute,  challenging  peremptorily  above  the  legal  num- 
ber, or  not  anfwering  dire&ly  to  the  charge*  This  great 
defed,  owing  to  mere  overfight  or  inaccuracy  of  expreiiion,  the 
judges  have  never  attempted  to  cure ;  but  die  legiflature  hath,^ 
^  ^  by  many  fubfequent  aSs,  which  need  not  to  be  particularly 
cited,  interpofed  and  applied  the  proper  remedy. 

And  if  a  ftatute  hath  happened  to  ufe  the  words  conviSfid  hf 
TERDICT,  the  cafe  of  a  confeffion  hath  likewifebeen  confidered 
as  cafus  omijfus.  For  ftatutes  taking  away  clergy  muft,  (ay  all 
the  books,  in  the  conftru£bion  of  them  be  literally  and  ftridly 
purfued.  On  the  other  hand,  where  the  ftatute  taketh  away 
(See4Tenii  clergy  from  the  gffenc£  generally  without  other  circumftance^ 
Hep.  521— i        it  is  taken  away  from  the  offender  under  every  circumftance> 

in  which  his  cafe  may  be  confidered. 

But  this  point  will  not  reft  here.  For  let  me  a(k,  who  are 
declared  to  be  the  objedts  of  theie  a£ts  ?  Peribns  convi£ied  g£ 
murder,  robbery,  rape,  or  burglary.  And  who  at  the  time 
thefc  ftatutes  were  made  were  liable  to  be  convided  as  prin- 
cipals in  thofe  offences,  and  were  univer(aUy  known  to  be  fo  } 
Undoubtedly  aiders  and  abettors  prefent.  Confequently  they 
fall  within  the  letter  of  the  a£b  and  muft  be  the  obje£b  of 
them. 

So  with  regard  to  clergy  in  the  cafe  of  buggery,  it  is  takea 

from  the  offence  under  a  term  of  certain  well-known  import 

45  H.  VIII.       znd  from  all  perfons  offending  therein,    ^  Forafmuch  as  there 

c.  6.  revived  by  «  Js  ^o  fufEc lent  and  condign  puniftunent  for  the  deteftable 

(I  Jiaie669/      **  vice  of  buggery  with  mankind  or  beaft ;  Be  it  ena&ied,  that 

tjo.)  _ 

*  See  Lord  Holt's  argunnenc  ia  ff^hiflUt  *s  cafe  cited  before,  as  reponed  bf 
hord  Ruymond  and  Fta-rtJJy  i  (ftDd  BlackjOkoac's  Commeou  ir.  c.  %%^  |  3.) 

3  .  <^ifaf 
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•*  ^tfiame  offence  (hall  from  henceforth  be  adjudged  felony ;  and      CHAP.  I. 

**  that  no  perfon  offending  in  any  fuch  offence  {hall  be  ad- 

•*  mitted  to  his  clergy,"    Thefe  words,  offending  in  fuch  offence^ 

aire  large  enough  to  include  the  cafe  of  every  perfon  prefent 

and  aflifting  at  fuch  a  foene  of  deteftable  lewdnefs ;  and  probably 

were   chofen  by  the  legiflature  for  that  purpofe,  as  the  word 

ferfon  was,  in  Lord  Q^ke"^  opinion,  in  order  that  both  fexes  of-   3  Inft.  59. 

fending  in  that  offence  might  be  included. 

Sect.  12.    I  have  already  fhewn,  that,  according  r to  our       Sedl.  12. 
ddeft  writers,  aiders  and  abettors  prefent  were  confidered  not  xhcluhmaiotj 
as  principals,  but  as  acceffaries  at  the  fa£^ ;  and  have  endea-  betweea  pr'm- 
voured  to  account  for  the  introdudion  of  the  rule  as  it  is  now  ^ffiu^s  now 
fettled,  that  they  are  all  principals.  of  great  conlc^ 

quence* 

The  fole  motive  to  this  alteration  feemeth  to  me  to  have 
been,  that  aiders  and  abettors  prefent  might  be  brought  to  their 
trials  while  the  fa£l  was  recent  and  moft  capable  of  proof^ 
though  the  a6htal  immediate  perpetrators  ihould  not  be  then 
amefnable :  and  I  am  greatly  ftrengthened  in  this  opinion  by 
what  is  difclofed  in  the  cafes  already  cited  to  this  point  from 
the  year-books,  and  thofe  added  in  the  margin  *  wherein  this 
matter  came  undt:r  confideration.  The  perfons  who  gave  the 
mortal  wounds,  (for  they  were  all  cafes  of  murder,)  were  fled 
from  judice,  and  only  the  perfons  prefent  and  abetting  amefiia- 
ble ;  and  probably  in  the  other  cafes  f  the  fa£t  might  be  fo^ 
though  the  reporters  are  filent  as  to  that  circumftanca. 

For  I  am  very  clear,  that  the  diftindlion  between  principals 
and  acceffaries  of  any  kind  did  not,  at  the  time  the  prefent  rule 
was  eftabliflxed,  affe£i  the  life  of  the  party  upon  a  conviSion  j 
fince,  as  I  have  elfewhere  (hewn,  all  were  at  that  time  alike  p.  30a. 
liable  to  fuffer  death,  from  the  principal  in  the  firft  degree  to 
the  acceffary  in  the  loweft,  unjefs  the  privilege  of  clergy,  which 
in  thofe  days  was  founded  folely  on  the  clerical  fun£Hon  or  ca- 
pacity of  the  delinquent,  interpofed. 

But  in  the  conftrucEtion  of  ftatutes  wBich  take  away  clergy^ 
die  queftion  at  prefenty  whether  principal  or  acceffary,  is  a 
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matter  of  extreme  confequence  to  the  prifoner;  it  is  life  or 
death  to  him :  and  had  a  departure  from  the  antient  nde  fi> 
£ur  aiFeded  the  prilbner's  life  upon  a  convidHon,  I  am  per- 
fuaded  the  judges  would  ftiQ  have  adhered  to  it,  notwithftand- 
ing  the  inconveniences  I  have  mentioned;  till  the  legiflature 
Ihould  have  thought  proper  to  interpofe  and  provide  a  remedy. 

This  obfervation  may  poffibly  ferve  to  determine  the  extent 
of  die  prefent  rule,  and  at  the  iame  time  to  evince'  the  wifilom 
and  equity  of  the  refolutions  in  the  cafe  of  Page  and  Hanvo^d 
and  the  others  before  cited.  The  judges  admitted  the  nile» 
dut  all^^^/  and  abetting  are  principals^  in  it's  due  latitude ;  but 
did  not  extend  it>  in  all  it*s  poffiUe  conftquenceSy  to  die  queftion 
touching  the  allowance  or  non-allowance  of  clergy,  a  queftion 
which  did  not  exift,  nor  could  poifibly  be  in  contemplation^ 
in  the  light  we  confider  it,^  at  the  time  the  rule  was  efta^ 
Uiihed  «. 

CHAP.       II. 

Of  AcceiTaries  in  Felony, 

S£CT.  I.T  H  AV  £  already  obferved,  that  the  offence  of  the 
X  accellary,  though  different  from  that  of  the  princi* 
pal,  is  yet  in  judgment  of  law  conneAed  with  it  and  cannot 
fubfift  widiout  it ;  and  that,  in  confequence  of  this  connexion, 
the  acceilary  (hall  not,  without  his  own  confenty  be  brought  to 
trial  till  the  guilt  of  the  principal  is  legally  afcertained  by  the; 
convi£Uon  or  outlawry  of  bim^  unlefs  they  are  tried  together  ; 
and  that  in  this  cafe  the  jury  (hall  be  charged  to  inquire  firft  of 
the  principal ;  and  if  they  are  iatisfied  of  his  guilt,  then  of  the 
acceilary ;  but  that  if  the  principal  be  not  guilty,  both  muft  bq 
acquitted. 

Thefe  rides  are  plain  and  univerially  acknowledged^  and  re-« 
quire  no  farther  proof  or  illuftration. 

The  old  books  carry  thefe  rules  much  farther'  than  thQ 
law  in  it's  prefent  ftate  will  admit  of.  For  if  a  man  had 
been  indi£ted  as  acceflary  in  the  fame  felony  tofeveral  perfons^ 

'  (*  See  the  cafe  of  the  Coal-heavers  in  Leach  61,  Seven  men  were  corii 
Ti^ed  and  executed  in  1768  on  the  ftatute  9  Geo.  I.  c.  2a»  which  sx?rbssi.y 
takes  away  clergy  only  from  thofe  who  malicioufly  (hoot  at  another  perfon^ 
$brtt  of  them  n9t  having  diJchofjeA  a  gum  orfifioU  Qu^ht  npt  this  very  ^n^  (tatut^ 
^  baT$  bcea  oooilrued  (ittraUy  an^/r^V/// 1) 
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he  could  not  have  bcfen  arraigned  till  all  the  principals  were     CHAP.  li. 

convi£ted  and  attainted :  but  that  point  hath  long  been  otherwile 

fettled;  for,  as  the  law  now  ftandeth,  if  a  man  be  indited  a$  9^o*ii9* 

acceflary  to  two  or  more,  and  the  jury  find  him  acceflaiy  to 

one,  it  is  a  good  y&cdi&^  and  judgment  may  pafs  upon  him. 

And  therefore  the  court  in  their  difcretion  may  arraign  him  1  Hale  624* 
as  acceflary  to  fuch  of  the  principals  who  are  convi£led ;  and 
if  he  be  found  guilty  as  acceflary  to  them  or  any  of  them^ 
judgment  (hall  pafs  upon  him.  But,  on  the  other  luind,  if  he 
be  acquitted,  that  acquittal  will  not  difcharge  him  as  acceflary 
to  the  others :  and  when  they  come  in  and  are  convided  and 
attainted,  or  if  judgment  of  outlawry  paflieth  againft  them,  he 
may  be  arraigned  de  novo  as  acceflary  likewife  to  themi 
«  though,"  faith  Hale^  «  it  be  the  fafcr  courfe  to  refpite  the 
<*  arraignment  of  the  acceflary  till  all  appear  or  are  outlawed/* 

This  caution  he  feemeth  to  ground  on  the  rigour  of  the 
common-law  in  the  cafe  of  an  appeal.  But  in  his  ad  vol*  he  ^'  ^*' 
diftinguiflieth  between  that  method  of  profecution  and  an  in- 
didment.  In  the  former  the  appellant  was  obliged  to  prove 
the  defendant  acceflary  to  all  the  principals,  in  manner  as  be 
fjad  counted  againji  him ;  but  in  the  cafe  of  an  indicShnent,  that 
method  of  profecution  being  at  the  fuit  of  the  Crown^  he 
thinketh  it  fuflicient,  that  he  be  found  acceflary  to  any  of  the 
principals :  and  to  this  purpofe  he  citeth  the  authority  I  have 
juft  cited  from  9th  Coke,  He  was  plainly  of  the  iame  opinion 
when  he  compiled  his  fuoupary.  ^^^'  ***• 

I  have  already  (aid,  that  notwithflanding  the  connexion  be- 
tween principals  and  acceflTaries,  yet  in  confideration  of  law 
flieir  offences  are  quite  different.     And  for  that  reafon,  I  pre- 
fume,  it  is^  that  if  A.  be  indiiSled  as  principal  and  B.  as  ac-   ^  ^^^^  ^H* 
ceflary,  and  both  are  acquitted,  yet  B,  may  be  indicted  as  prin- 
cipal in  the  fame  ofFence,  and  his  former  acquittal  is  no  bar. 
On  the  other  hand,  it  feemeth  to  be  agreed,  upon  what  grounds  (»  Hale  6:6. 
I  know  not  J  that  if  ^.  be  indited  as  principal  and  acquitted,  2Hfwk.^7  3.; 
he  cannot  be  afterwards  indidled  as  acceflary  before  the  faft. 
/Vr,  fey  fome,  /;  is  injubflance  the  fame  offence.     Others,  if  a  Kcl.  25^  a6. 

man 
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CHAP.  IL      ii^^  inciteth  to  the  offence^  be  is  quoiXAM  Mooo  gui^  ofibe 
fan. 

In  f or 0  caeli  this  is  true*    In  die  fi^t  of  God  Xhab  was  the 
iKingsxxL  19.  ^^SbxA  murderer  of  Nabotb.   *'  Haft  thou,"  faith  God  to  him 

by  the  prophet,  ^  killed  and  alfo  taken  poflfeffion  ? — ^In  the 

^  place  where  dogs  licked  the  blood  of  Naboiby  fhall  dogs 

•*  Dck  thy  blood,  even  thine."     And  in  the  cafe  of  Uriaby 

2  Sam.  xii.  9.     God,  by  another  prophet,  faith  to  Davidj  <'  Thou  haft  killed 

^  UriaK  the  Hittite  with  the  fword,. — and  flain  him  with  the 
**  fword  of  the  children  of  jfmmon.'*^ 

But  is  it  alfo  true  in  foro  factdi?  By  no  means:  fi>r  in 

the  ejFe  of  the  law  the  offences  of  principal  and  acceflary  j|^^- 

cifically  differ,  and  ^1  under  a  quite  different  confideration^ 

?.  £5, 16.  The  point  in  the  cafe  reported  by  Ktlyngy  which  was  of  an  ac- 

ceflary  after  the  fa£l,  was  at  lei^th  fettled  upon  found  prin-- 
ciples  of  law  and  reafon.  But  the  reafbning  upon  that  cafe 
founded  on  a  diftin£Uon  between  what  preceeded  or  was  fubfe-^ 
quent  to  the  foiBi  is,  I  confefs,  too  refined  for  my  compre-» 
benfton;  and  probably  will  continue  fo,  till  I  can  remo\re 
antient  land-marks,  and  forget  the  legal  diftin^on  between 
principals  and  acceflaries,  and  every  principle  of  law  founded 
on  it.  For  if  the  offences  of  the  principal  and  acceflary  do^ 
in  codideration  of  law,  fpecifically  differ ;  and  if  a  perfon  in« 
di^d  as  principal  cannot  be  convicted  upon  evidence  tending 
barely  to  prove  him  to  have  been  an  acceflary  before  the  fad, 
which,  I  think,  muft  be  admitted ;  I  do  not  fee  bow  an  ac- 
(See  the  cafe  of  quittal  upon  one  indi£^ment  could  be  a  bar  to  a  fecond  for  an 
?^»«l  Atkyns  offence  fpecifically  different  from  it  In  the  cafe  I  firft  ftatcd 
7S8.)  it  was  no  bar,  why  therefore  in  the  fecond  ? 

This  I  offer  as  a  doubt  of  my  own,  which  is  fubmitted  ta 
the  opinion  of  the  learned. 

Se6t  X.  Sect.  2.    There  were  at  common-law  fome  other  rules 

Some  rules  at     touching  the  connedlion  between  principals  and  acceflaries^ 

common-law  t    j       r  *•  m  n    i-  r    i         -n-         •!-     I  .       .      , 

not  well  found-  not,  I  doubt,  perfectly  well  founded.     For  if  the  prmcipai 
•**•  ftood  mute  of  malice,  or  challenged  peremptorily  above  the 

legal  number  of  jurors,  or  refufed  to  anfwer  diredly  to  the 
charge,  the  acceflary  could  not  have  been  put  upon  his  trial> 

bitaufey 
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hecaufey  fay  the  books,  tbi  principal  was  not  attainUJU    Thefe      CHAf .  a. 
rules  feem  not  to  have  been  founded  in  the  (ame  natural  juftice 
or  found  policy  as  thofe  I  firft  mentioned. 

It  would,  I  think,  have  been  extremely  difficult  for  a  com- 
mon underftanding)  unpraHifed  in  artificial  reafoningj  to  have 
difirovered,  that  the  mere  cbflinacy  of  one  incorrigible  ofFen« 
der,  an  obflinacy  too  that  expofeth  him  to  the  fevereft  capital 
punHhment  the  law  knoweth  of,  Ihould,  by  appointment  of  the 
iame  law,  ftop  the  courfe  of  juftice  againft  another :  that  the 
acceflary,  who  frequently  is  the  leader,  contriver,  and  real 
principal  in  the  villany,  flioiild  be  permitted  to  bid  defiance  to 
the  juftice  of  the  kingdom,  merely  becaufo  the  inftrument 
employed  by  him  cannot  be  prevailed  upon  to  deny  the  charge^ 
and  put  himfelf  upon  a  legal  trial :  and  yet  this  was  the  cafe 
with  regard  to  felony  till  ti^e  ftatote  of  die  ift  of  Queen  jhne  See  i  An.MC; 
interpofed  and  provided  a  remedy.  *'  **  ^ 

With  great  fubmifSon  to  the  wifdom  of  fuperiors,  I  think 
the  remedy  in  this  cafe  might  have  been  carried  fomething  far- 
ther. The  mlfchief  at  that  time  in  contemplation  was,  that, 
the  principal  not  having  been  convifted  or  attainted,  no  trial 
could  be  had  in  order  to  the  conviction  of  the  acceiTary.  This 
mifchief  the  flatute  hath  provided  for :  but  had  it  enabled,  at 
the  fame  time,  that  in  thefe  cafes  the  charge  [againft  the 
principal]  fhould  be  taken  pro  conftjfo  \  and  that  the  like  judg* 
ment  fhould  pafs  upon  the  defendant  as  upon  a  felon  convid):  by 
verdi<3  or  confefHon,  in  that  cafe  the  remedy,  befides  meeting  (See  it  G«o» 
efFeftually  with  that  fingle  mifchief,  would  have  been  better  ^^^'  ^  ****' 
adapted  to  the  cafe  confidered  in  every  other  light  *• 

In  all  cafes  of  high  treafon,  if  the  defendant  ftandeth  mute 
of  malice,  or  refufeth  to  anfwer  dire£Uy  to  the  indi6fanen^ 
this  amounteth  to  a  conviction ;  and  accordingly  judgment,  as 
in  cafes  of  high  treafon,  is  given:  and  this  judgment  in- 
duceth  a  corruption  of  blood,  and  all  the  forfeitures  and  dif- 
abilities  confequent  upon  it.  This  hath  not,  that  I  know  of^ 
been  complained  of  as  any  hardfhip  upon  die  criminal ;  nor 

can  it  be  confidered  in  that  light:  for  it  is  nothing  more 

^■" —  ~        — '  ■■  —   -     ■   ■     ' 

.    •  By  XI,  xz  /^.  III.  (•  7.  /.  6.  tbe  like  provifion  is  made  ia  the  cafes  pro* 
Vided  ipr  bjf  that  adt« 

thin 
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CHAP.  n«  dkui  a  legal  prefiimpdon  in  advancement  of  juftice,  that  fit 
charge-^  which  the  criminal  will  not  dgny^  and  ^  inta  a  Ugei 
nuthod  df  trialy  is  founded  in  truth. 

But  I  find  I  am  now  getting  out  of  my  fphere>  and  therefore 
I  will  not  enlarge* 

The  cafes  of  admitting  the  principal  to  dergjr,  or  his  obtain-* 
ing  a  pardon  after  convidion  and  before  attainder,  are  likewifo 
provkied  for  by  the  ftatute  I  laft  cited.  The  acceflary  may  be 
brought  to  juftice  notwithftanding  the  principal  hath  beat  fo 
dealt  with :  and  very  proper  was  this  proviflon ;  for^  in  the 
icale  of  found  fenfe  and  fubftantial  juftice,  the  only  qtieftions 
in  which  the  acce&ry  can  have  any  concern,  in  commm  wHb 
the  principal^  are,  whether  the  felony  was  committed,  and  com- 
mitted by  the  principal.  Thefe  £iAs  the  conviction  of  the 
principal  hath  eftablifhed  widi  certainty,  at  Itafifufficient  to  pttt 
the  accejfary  to  his  anfwer  :  and  therefore  in  what  manner  the 
principal  may  have  been  treated  after  his  convi^on  leemedi 
to  me  to  be  a  matter  perfe6^1y  foreign  to  the  queftion,  whe- 
ther or  when  the  acceflary  (hall  be  brought  upon  his  trial  % 
whatever  notions  of  congruity  and  proportion  in  point  of  pu- 
niihment,  founded  in  the  connection  between  them,  may  havQ 
been  formerly  entertained. 

Sc^  J.  Sect.  3.     At  a  conference  among  the  Judges  upon  the  cafe 

I  '*hat  cafes  ®^  M^Daniel  and  others  before  reported,  a  general  queftion 
the  acecflaiy  was  moved  how  far  and  in  what  cafes  the  acceflary  may  avail 
SfgSu^^''*'^  himfelf  of  the  infufficiency  of  the  evidence  in  point  of  feft, 
the  principal,      or  of  the  incompetency  of  witnefles  in  point  of  law^  produced 

againft  the  principal ;  and  in  what  cafes  he  may  be  let  in  to 
(hew,  that  the  fa£bs  charged  and  proved  againft  the  principal 
do  not  in  judgment  of  laW  amount  to  felony.  There  was  in 
that  cafe  no  occafion  to  enter  far  into  thefe  queftions ;  fince 
the  fiife,  upon  which  the  point  of  law  then  under  confidera- 
tion  muft  neceflarily  turn,  were  all  found  by  the  fpecial  ver« 
did.    The  general  queftion  was  dierefore  waved. 

However,  I  will  now  fubmit  to  confideration  a  few  things 
which  have  occurred  to  me  upon  it« 

If 
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If  the  principal  and  acceflary  are  joined  in  one  indiAment  CHAP.  II. 
tmd  tried  together,  which  I  conceive  to  be  the  moft  eligible'  (^J«  ^  ^^^ 
coaife  where  both  are  amefnable,  there  is  no  room  to  doubt 
whether  the  acceflary  may  not  enter  into  the  full  defence  of 
the  principal ;  and  avail  himielf  of  every  matter  of  biQ:  and 
every  point  of  law  tending  to  bis  acquittal :  for  the  acceflary 
is  in  this  cafe  to  be  confidered  as  particeps  in  lite,  and  this 
fort  of  defence  necefiarily  and  diredJy  tendeth  tx>  his  own 
acquittal. 

This  is  too  plain  to  admit  of  farther  enlargement 

When  the  acceflary  is  brought  to  his  trial  after  the  coti* 
vidion  of  the  principal  it  is  not  necefliry  to  enter  into  a  detail 
of  the  evidence,  on  which  the  convidion  was  founded.     Nor 
doth  the  indi<5iment  aver,  that  the  principal  was  in  fa£l  guilty.  (Ic  fometimes 
It  is  fufficient  if  it  reciteth  with  proper  certainty  the  record  of  sancha^s  cafe' 
the  conviAion.     This  is  evidence  againft  the  acceflary  fuffi-  9  Co.  1x8.) 
cient  to  put  him  upon  his  defence ;  for  it  is  founded  on  a  le- 
gal prefumption,  that  every  thing  in  the  former  proceeding 
was  rightly  and  properly  tranfaSed  :  but  a  prefumption  of  this 
kind  muft,  I  conceive,  give  way  to  fafts  manifeflly  and  clearly 
proved ;  as  againft  the  acceflary  the  conviSion  of  the  princi- 
pal will  not  be  conclufive ;  it  is  as  to  him  res  inter  alios  a£fa. 

And  therefore  if  it  fl^all  come  out  in  evidence  upon  the  trial  (See  Smith't 
of  the  acceflary,  as  it  fometimes  hath  and  frequently  may,  ^^^^^  Lt^On 
that  the  offence  of  which  the  principal  was  conviSed  did  not 
amount  to  felony  in  him,  or  not  to  that  fpccies  of  felony  with 
which  he  v/as  charged,  the  acceflary  may  avail  himfelf  of  this, 
and  ought  to  be  acquitted.  This  was  the  cafe  of  M^Daniel  and 
others  lately  cited.  The  youths  who  were  convicted  of  the 
robbery,  being  totally  ignorant  of  the  confpiracy  mentioned  in 
the  report  of  that  cafe,  took  no  advantage  of  it,  and  were  con^ 
vifted  upon  full  legal  evidence  :  but  when  the  whole  fcene  of 
villany  came  to  be  difclofed  upon  the  trial  of  thofe  mifcreants, 
they  were  difcharged  from  that  indi(5lment  upon  this  Angle 
objedion,  that  the  offence  of  the  principals  did  not  in  the  eye 
of  the  law  amount  to  robbery. 

If  this  opinion  was  well  founded  in  point  of  law,  and  ihall 
fiand  die  teft  of  future  times,  as  I  thixdc  it  will,  every  -other 

perfon 
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CHAP.  IL     pcrfon  in  the  like  circumftances  may,  upcwi  his  trial,  avail 
himfelf  of  it,  and  will  be  intitlcd  to  a  verdia  of  acquittal. 

I  will  by  way  of  illuftration  put  anocfaer  caTc.  A.  is  indiAed 
for  ftealing  a  quantity  of  live  fifh  the  property  of  J8-  A.  plcad- 
eth  guilty  upon  his  arraignment,  is  immediately  burnt  in  the 
hand,  and  difcharged.  At  die  next  feffions  C  is  indiSed  as  an 
acccflary  to  -lA  in  this  felony  after  the  ftd,  as  the  receiver 
knowingly.  A.  is  produced  as  a  witntSfs  againft  him,  and,  in 
the  courfe  of  his  evidence,  provcth,  that  the  fiOi  were  taken 
in  a  river  of  vdiich  B.  had  die  fole  and  fcparate  fifliery,  or  in 
a  large  pond  upon  the  wafte  of  B.  Might  not  C,  had  he 
been  fo  advifed,  have  infilled,  diat  the  fifli  being  at  dieir  natu- 
ral  liberty  B.  had  no  fixed  property  in  them,  and  confequcntly 
Aat  the  taking  of  them  in  thatJlaU  could  amount  to  no  more 
than  a  bare  trcfpafe  \  Undoubtedly  he  might  ♦. 

Or  let  me  fuppofc,  that  the  principal  is  crroneoufly  attaint^ 
fid,  and  thereupon  the  acccflary  is  brought  to  his  trial,  con* 

iHalc6i<*  viaed  and  attainted.  The  attainder  of  the  principal  is  after- 
wards rcverfcd  for  error.     This  rcverfeth  the  attainder  of  the 

»R.in.ti,       acceflary.    It  is  true  it  hath  been  holden,  that  the  acccflary 

**•  cannot  take  advantage  of  the  error  by  viray  of  plea ;  he  cannot 

aver  againft  the  record  cf  the  attainder  while  it  ftandeth  un- 
reverted :  but  Brooke^  perhaps  the  moft  judicious  of  all  Ae 

Bro.  Cor.  175.     abridgcrs,  after  citing  the  cafe,  addeth,>i^>f  tamen  debet  habere 

difcretionm  &r  equitatm.  The  acceflary  ought  to  have  had  a 
reafona^le  time  to  procure,  if  poflible,  a  reverfal  of  the  attain- 
der; as  where  a  prifoner  plcadcth  a  charter-pardon,  which 
upon  inlpcftion  appearedi  not  to  reach  "his  cafe,  the  court, 
prcfuming  that  the  Crown  intended  an  effeHual  pardon,  will 
give  him  a  reafonable  time  to  obtain  one. 

How  far  the  acceflary  can  avail  himfelf  in  point  of  feft  by 
ftewing  that  the  principal  was  totally  innocent  is  a  queftion 
of  more  difficulty,  and  fliould  be  handled  with  great  caution; 

^  ^-^  •  Hj,lt^  it  is  true,  tloih  in  his  Simimary  fay,  that  taking  filh  in  a  trunk,  net, 

lHaio5li«  or  ^iM^  is  felony;  but  in  the  work  he  intended  for  publication  he  is  exprefs, 
that  larciny  cannot  be  cprnmittcd  t  f  filh  in  a  river  or  pond.  «  If,"  faith  Ite  i^ 
terwards  in  the  fame  page,  "  in  a  trunk  or  net,  larciny  may  be  committed  of 
them."  See  to  this  point  Own  10.  and  9  Ge».  I.  r.  az.  which  mafceth  it  felony, 
muUrhmJpicimt  driumftanctt,  to  ileal  fiflx  in  a  pond. 

hftfaiife 
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Idccaufe  fa£ls,  for  the  moft  part,  depend  upon  the  credit  of  wit-      CHAr«  IL 

neiles ;  and  when  the  ftrength  and  hing^  of  a  caufe  happeneth 
to  be  difclofed,  as  It  may  be  by  one  trial,  daily  experience  con- 
vinceth,  that  witnefles  for  very  bad  purpofes  may  be  too  cafily 
procured.  I  will  therefore,  before  I  offer  my  own  opinion* 
cite  one  or  two  authorities,  which,  in  my  apprehenflon,  are 
ftrong  in  favour  of  the  acceffary  upon  the  foot  of  the  nur€ 
innocence  of  the  principal 

I  obferved  before,  that  the  acceffary  may,  if  he  choofe  it,  p,  341. 
te  brought  to  his  trial  before  the  conviction  or  attainder  of  the 
principal.  But  in  cafe  he  be  convifted,  ^  It  feems,  faith  i  Hale  611. 
«  Hale<i  neceflary  to  refpite  judgment  till  the  principal  be 
**  convifted  and  attainted;  for  if  the  principal  be  after 
<*  acquitted,  that  convidion  of  die  acceflary  is  annulled,  and 
^*  no  judgment  ought  to  be  given  againft  him,** 

The  principal  is  outlawed,  and  thereupon  the  acceflary  is 
tried,  convifted,  and  executed.     The  principal  afterwards  com- 
cth  in,  reverfeth  the  outlawry  and  pleadeth  over  to  the  felony, 
and  upon  trial  is  acquitted.     This,  faith  Cohy  reverfeth  the  9<^^'^t* 
attainder  of  the  acceflary. 

I  have  already  premifed,  that,  in  order  to  convid  the  accef-  p.  365. 
iary  it  is  not  neceflary  to  enter  into  the  detail  of  the  evi- 
dence upon  which  the  principal  was  convicted;  and  have 
offered  fome  reafons  for  my  opinion.  Another  weighty  reafon 
<xxurreth,  which  it  will  be  fuflicient  juft  to  mention.  The 
witnefles  againft  the  principal  may  be  dead,  or  not  to  be  found* 
when  the  acceflary  is  brought  upon  his  trial  ^  efpecially  after  a 
long  interval  between  the  trials* 

Bat  ftill  if  it  (hall  manifeftly  appear  in  the  courfe  of  the 
acceflary*s  trial,  that  in  point  of  fadt,  (the  point  of  law  where 
the  legal  prefumption  is  equally  ftrong  againft  the  acceflary. 
I  have  already  fpoken  to,)  if,  I  fay,  it  {hall  appear,  that  the 
principal  was  innocent,  common  juftice  feemeth  to  require) 
that  the  acceflary  Ihould  be  acquitted.  J,  is  convicted  upon 
circumftantial  evidence,  ftrong  as  that  fort  of  evidence  can 
be,  of  the  murder  of  B.  C.  is  afterwards  indided  as  ac- 
cefllary  to  this  murder ;  and  it  cometh  out,  upon  the  trial, 
hy  iuconteftable  evidence,  that  B^  is  ftill  living,  Lord  Hal$ 

fomewher^ 


368  DISCOURSEHL 

CHAP.  n.  ibmewhere  mentioneth  a  cafe  of  this  kind,  is  CI  to  be  convicted 
or  acquitted  ?  The  cafe  is  too  plain  to  admit  of  a  doubt.  Or 
fuppofe  B,  to  have  been  in  k&  murdered,  and  that  it  (houU 
come  out  in  evidence,  to  the  fatisfaSiion  of  the  court  and  jury j 
diat  the  witnefles  againft  ^.  were  miftaken  in  his  perfon,  a 
cafe  of  this  kind  I  have  known,  that  J.  was  not  nor  could 
pofiibly  have  been  prefent  at  the  murder. 

It  muft  be  admitted,  that  mere  alibi  evidence  lieth  under  a 
great  and  general  prejudice,  and  ought  to  be  heard  with  un« 
common  caution :  but  if  it  appeared!  to  be  founded  In  truth, 
it  is  the  beft  negative  evidence  that  can  be  offered ;  it  is  reallj 
pofitive  evidence,  which  in  the  nature  of  things  neceilarily  ipi- 
plieth  a  negative :  and  in  many  cafes  it  is  the  only  evidence  an 
innocent  man  can  oiFer.  What  in  the  cafe  I  have  put  are  a 
court  and  jury  to  do  i  \ithey  are  fatisfiidj  upon  this  toidence^ 
that  A.  was  innocent^  natural  juftice  and  common  fenfe  will 
fiiggeft  what  is  to  be  done  in  the  cafe  of  Gl 

Thefe,  It  may  be  (aid,  are  ftrong  cafes,  and  feldom  happen 
in  experience.  I  confefe  they  are  ftrong,  and  for  that  very 
reafon,  fmce  I  am  upon  a  fubjo5i  of  fome  delicacy,  and  which 
fliould  be  treated  with  great  caution,  I  have  made  choice  of 
them :  but  if  they  prove,  that  in  any  cafes  whatibever  the  legal 
prefumption  againft  the  acceflary,  founded  on  the  convidion 
of  the  principal,  may  be  repelled  by  contrary  evidence,  they 
prove  as  much  as  I  expeded  from  diem.  The  rule  is  right, 
the  difficulty  will  lie  in  the  application  of  it  to  particular  cafes. 
How  fdi  it  is  to  be  carried  to  cafes  probably  not  equally 
ftrong,  muft,  all  circumfhinces  duly  weighed  and  confidered,  be 
left  to  the  prudence,  circumfpedion,  and  abilities  of  die  learned 
judges  before  whom  the  fevcral  cafes  may  happen  to  come  in 
judgment. 

I  forbear  entering  £u^er  into  this  queftion. 


CHAP. 


.»  . 
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CHAP.        III.  CHAP.IIL 


♦      ..      5 


Of  Accefiaries  b«fbit>  and  after,  the  Ftikdt. 


IW'f  &L*  HDW  briefly  Ctbnrii!  t»  eonfideration  »  few  tUl^ 
tttodiiflg  a^ceflkieS)  oonfidftred  urAet  ^  ifSbikki6wh  ^dif* 
tlfiflyoik  of  acceffiuries  befell  4lid  afttff  the  fygi^  - 


\ 


Widi  regard  to  acceflaries  before,  I  can  add  ver^  little  ftj 
nrfiat  hath  been  already  faid  in  the  cafe  of  The  King  againft* 
Af'Damel  and  others  reported  before.     Sure  I  an^  it  wiD  not.  p.  nt, 
become  me  to  repeat  what  was  then  offered:  and  therefore  V 
rbfer  the  reader  to  that  report,  and  the  few  obfervations  which 
1  have  fubjoined  to  It. 

ISect.  I.    Much  hath  b6en  faid  by  Writers  who  have      Se£tr. 
gone  before  me,  upon  cafes  where  a  perfon  fiippofed  to  cool-"  ^2^^{^ 
mit  a  felony  at  th(;  inftigation  of  another  hadi  gone  beyond,  eth. 
the  terms  of  fuch  inftigation,  or  hath,  in  the  execution,  va-* 
ried  from  them.     If  the  principal  totally  and  fub(!antially  vari'- 
<th,  if  being  folicited  to  commit  a  felony  of  one  kind  he  wiU 
fully  and  knowingly  committeth  a  felony  of  another,  be  will 
ftand  fingle  in  that  offence,  and  the  perfon  folicicing  will  not 
be  involved  in  his  guilt     For  on  his  part  k  was  no  mbrtf  xMale6i6,6«7. 
Aan  a  fruitlefs  inei{e£hial  temptation.     The  fs6t  cannot  with 
any  propriety  be  faid  to  have  been  committed  under  the  im^ 
fluence  of  that  temptation. 

SfiCT..  2.  But  if  the  principal  in  fubftance  comj^iedi  with  .^^  '  4«^ 
the  tei^pl;atk)n»  varying  only  in  circumilance  of  time  or  place^  oniy"^"^^*"^*^*** 
or  in  the  manner  of  execution,  in  thefe  cafes  the  perfon  foUt 
citing  to  the  offence  will,  if  abfent,  be  an  acceflary  before  the 
filft,  if  prefent  a  principal.  For  the  fubftantial,  the  criminal 
part  of  the  temptation,  be  it  advice,  command,  or  hire,  is  com^ 
j>licd  with.  A.  commandeth  B*  to  murder  CL  by  poifon,  A 
doth  it  by  a  fword,  or  other  weapon,  or  by  any  other  means^ 
d/«  ia  icceilary  to  this  murder :   for  the  murder  of  C  wa$ 

A  a  the 
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CHAP,  m*    Ae  objeft  prindpalljf  in  his  contempbtioiiy  and  that  ft  ci^ 
feded* 

Seft.  t.  Sect.  3.    So  where  die  {Hincipal  goetfa  bejfond  ibe  teriM 

Heeuecdstlie   ^  ^^  foUdtatioii,  if  in  tbi  ivnH  tbi  fibnf  cmmtui  wos  M 

frAahU  ctnfepunci  rfwbat  was  Tdend  #r  advifed^  die  peribn 
gtviag  fuch  orders  or  advice  will  be  an  acceflarj  to  dnt  tdoof. 
A^  upon  fgme  aflBront  given  bj  B^  orderedi  his  fovant  to 
way-lay  him  and  give  him  a  found  beating ;  die  fervant  dodi 
b^  and  B*  diedi  of  diis  beating.  J.  is  accef&xy  to  this 
murder. 

A  advifedi  S.  to  rob  C,  he  dodi  rob  hini)  and  in  fo  do- 
ingi  eidier  upon  refiftance  made,  or  to  conceal  the  hBt^  or 
lipon  any  other  motive  operating  at  the  time  of  the  robberyt 
killeth  him.    A.  is  acceilary  to  this  murder. 

Or  A.  foUciteth  B*  to  bum  the  houfe  of  C ;  he  dodi  it ;  and 
.  ^     ^e  flames  taking  held  of  the  houT&ofD.  that  lilcewife  is  burnt. 

A.  is  acceflary  to  the  burning  of  this  latter  houfe. 
Thefe  cafes  are  all  governed  by  one  and  the  fiuxie  principle. 

The  advice,  folicitadon,  or  orders  in  fubftance  were  purfued, 
and  were  extremely  flagitious  on  the  part  of  A.  The  events, 
though  poilibly  fidling  out  beyond  his  original  intention,  were 
in  the  ordinary  courfe  of  things  the  probahU  confefuences  of  what 

B.  £d  under  the  influence^  and  at  the  inftlgation  of  K,  And 
therefore,  in  the  j  uftice  of  the  law,  he  is  anfwerable  for  diem. 

Sea.  4*  Sect.  4.    It  hath  been  fatd,  that  if  A.  ordereth  j9.  to  kill 

Being  advifed  £^^  ^^  he  ^y  nuftake  killeth  2>.,  or  aiming  his  blow  at  G 
li^  m'urcters  B.  mifieth  him  and  killeth  D.,  A.  will  not  be  acceflary  to  this 
1  Hale  617,  murder;  **  hecaufe  it  dijferetb  in  the perfon***  This  is  a  merci- 
^        ^'  fill  opinion :  but  I  cannot  think,,  that  the  cafe  of  Saunders^ 

cited  in  fupport  of  it,  doth  warrant  die  rule  in  the  latitude  hers 
laid  down. 

It  however  fuggefteth  a  point  which  may  poflibly  merit  con- 
fideration.  J3.,  in  the  cafe  put  by  the  learned  authors  iaft 
cited)  is  an  utter  ftranger  to  the  perfon  of  C^  A.  therefore 
takedi  upon  him  to  defcribe  him  by  his  ftature,  dreft»  «ge» 
complexion,  &c,  and  acquainted!  B.  when  and  where  he  may 
probably  be  met  with.    B.  is  pundual  at  the  time  and  placa, 
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and  2).,  a  perfon  poffibly  in  the  opinion  of  J9.  anfwering  At     CHAP.  ill. 

ddcription,  unhappily  cometh  by  and  is  murdered,  upon  a 

ilrong  belief  on  the  part  of  B.  that  this  is  the  man  marked  out 

for  deftrudion.     Here  is  a  lamentable  miftake;  but  who  is 

anfwerable  for  it  ?  B*  undoubtedly  is ;  die  malice  on  his  part     u 

egrediiur  perfonanu    And  may  not  die  fame  be  faid  on  the  part 

vf  j{.?  The  pit  which  he^  with  a  murderous  intention,  dug  for 

C.y  b,  through  his  guilt  fell  into  and  periflied.     For  B.j  not 

knowing  the  perfon  of  C,  had  no  other  guide  to. lead  him  to 

his  prey  than  the  defcripdon  J,  gave  of  him.     J?,  in  following 

this  guide  fell  into  a  miftake,  which  it  is  great  odds  any  man 

in  his  circumftances  might  have  fallen  into.    I  therefore,  as  at 

prefent  advifed,  conceive,  that  J.  was  anfwerable  for  the  con* 

fequence  of  the  flagitious  orders  he  gave ;  fince  that  confe- 

quence  appeareth,  in  the  ordinary  courfe  of  things,  to  have 

been  highly  probable.    This  opinion  I  ground  upon  the  itafon 

of  the  cafes  ftated  in  the  laft  fe£Uon. 

Saundirs*t  cafe  referred  to  by  the  learned  authors  was  no{'  Plowd.  473. 
more  than  this.  He,  with  intention  to  dcftroy  his  wifci  by 
the  advice  of  one  Archers  mixed  poifon  in  a  roafted  apple,  and 
gave  it  to  her  to  eat.  She  having  eaten  a  finall  part  of  it 
gave  the  remainder  to  their  child*  Saunders  at  this  dreadful 
moment  made  a  faint  attempt  to  have  faved  the  child ;  but, 
cofifciouS  of  the  horrid  purpofe  of  his  own  heart,  and  unwilling 
to  make  his  wife  a  witnefs  of  it,  defifled,  and  ftood  by  and 
law  theinfant  he  dearly  loved  eat  the  pcMfbn,  of  which  it  foon 
afterwards  died.  It  was  ruled,  without  much  difficulty,  that 
Saunders  was  guilty  of  the  murder  of  the  child  upon  the  reafbns 
already  given.  Widi  regard  to  jfrcher^i  <t  was  agreed  by  tho 
judges  upon  conference,  that  he  was  not  acceflary  to  this 
murder,  it  being  an  offence  he  neither  advifed  nor  aflented  tOb 
The  judges  however  did  not  think  it  advifable  to  deliver  him 
in  the  ordinary  courfe  of  juflice  by  judgment  of  acquittal : 
Vut  for  example's  fake  they  kept  him  in  prifon  by  frequent  re^ 
prieves  from  feffion  to  feffion,  till  he  had  procured  ^  a  pardoa 
from  the  crown;  a  meafure  prudence  will  often  fuggeft  \jx 
cafes  of  a  doubtfid  or  delicate  nature* 

A  a  a  But 
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But  this  cafe  widely  diff^reth  from  that  I  hare  pot  Anl 
fo  doth  another  ftated  by  Plnvden,  A.  advifeth  B.  to  bum  thtf 
houfe  of  a  which  houfe  B*  well  kncfweth.  He  fparech  the 
houfe  of  C  and  burneth  the  houfe  of  2>.  J.  is  not  acceflary 
to  this  felony. 

The  diflFerence  of  die  cafes,  I  conceive,  lieth  here.  In 
thefe,  there  was  no  miftake  on  the  part  of  the  father  or  of 
the  incendiary,  for  which  their  advifcrs  could  be  any  way 
refponfible.  The  father  ftood  by  and  fuffered  the  chlM  to  eat 
the  poifon  prepared  for  the  mother  i  the  incendiary  wilfully 
and  knowingly  varied  from  his  orders,  and  fparing  one  houfe 
dpftroyed  the  other^  But  in  the  cafe  I  have  fuppofed,  the  af- 
iaifin,  not  knowing  the  man  marked  out  for  deflrudlion,  was 
mifled  by  the  diredlions  A.  gave  him. 

.  I  believe  the  following  criteria  will  let  the  mod  inquiHtivc 
reader  into  the  grounds  upon  which  the  fcveral  cafes  falling 
^under  this  head  will  be  found  to  turn.  Did  the  principal 
commit  the  felony  he  ftandedi  charged  with  under  die  influ- 
ence of  the  flagitious  advice ;  and  was  the  event,  in  the  ordi-* 
fiary  courfe  of  things,  a  probable  confequence  of  that  felony  i  Or 
did  he,  following  the  liiggeftions  of  his  own  wicked  heart,  wil- 
fully and  knowingly  commit  a  felony  of  another  kind  or  upon 
ft  different  fubjetft  f 

Sect.  $•  I  (hall  be  very  brief  upon  the  general  principles 
ef  law  touching  acceflaries  after  the  hSt  \  becaufe  profecutions 
for  this  offence,  grounded  on  the  common-law,  have  not  been 
frequent,  nor  have  they  had  any  great  efFed.  For  as  the  law 
now  ftandeth  and  praAice  hath  governed,  profecutions  of  that 
kind,  except  in  a  cafe  I  (ball  prefently  mention,  generally  end 
in  a  flight  puniflmient,  if  it  can  be  called  by  that  name }  or 
rather  a  piece  of  abfurd  pageantry,  tending  neither  to  the  refbf'* 
m«don  of  the  offender,  nor  for  example  to  odiers.  1  mean 
what  is  called  bujrning  in  the  hand^  with  an  iroa  (carcelj 
heated. 

In  die  cafe  of  horfe-ftealing,  It  is  true,  the  ftatute  of  £/r« 
%abeth  hath  taken  away  clergy  as  well  from  the  acceflary  aftei^ 
f6  before  the  fad ;  but  it  inuft  be  obierved,  that  this  ftatute 

extended^ 
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•artcndeth  onjy  to  luch  pcrlpns  as  were. in  judgment  of  law    CHAP.iu. 

j^ecfdlarfes  at  the  time  the  a£i  was  made^  namdy  accefTaries  at 

commoQ-jaw  \  not  to  fuch  as  are  made  acceflkries  by  fubfe- 

4 uent  ibtutes.     And  therefore  a  peribn  knowingJy  receiving 

«  ftolsn  horfe»  who  is  made  an  acceflary  by  fome  late  ftatutes, 

is  nqt  oufl:cd«    This  was  agreed  by  all  tlie  judges  at  a  confe*  MSS  Tracy 

Knee  in  Eaft$r  term  in  the  fccond  of  Queen  jinne.  ,  ^     *"^^^*^' 

Sect.  6.    By  the  3  and  4  W.  and  M.  c,  9.  and  by  the  5th      s«a.  6. 
of  Queen  Anne^  ^.  3»-  receivers  of  ftolen  goods  knowingly  ftolen goods- 
are  made  acceffaries  after  the  fadl:  and  by  the  4  Geo,  I.  c.  lU 
they  ^re  liable  to  be  tranfported  for  14  years. 

Before  the  ftatute  of  King  ffllliam^  receivers,  unUfs  they 
likeyjife  received  and  harboured  the  thiefi  were  guilty  of  a  bare 
niifdemeanour ;  for  which  they  were  liable  to  fine  and  impri* 
fonmentj'of  other  corporal  punifliment.  But  that  aft  having 
made  them  acceffaries  and  confequently  felons,  the  profecuting 
them  as  for  a  bare  niifdemeanour  was  holden  by  all  the  judges  MS,  Tracy, 
at  a  conference  about  the  latter  end  of  King  WiJliam^s  reign 
to  be  improper  and  illegal.  For  the  mifdemeanour  was  merged 
and'  abforbed  in  the  crime  of  felorty;  juft  as  felony  at  com- 
mon-law, when  made  high  treafon  by  ftatute,  which  hath 
been  done  in  a  few  cafes^  is  merged  and  abforbed  in  the 
treafon. 

This  was  foon  found  to  be  inconvenient :  for  if  die  re- 
ceiver, who  generally  is  the  employer  and  patron  of  the  thief, 
could  keep  him  out  of  the  way,  he  [the  receiverj  paffed  un- 
punished.    To  remedy  this  mifchief  the  i  ft  of  Queen  jfnHf  t  An.  fcfll  a. 
provideth,  that  the  receiver  may  he  profecuted  as  for  a  mifde-  ^'  ^' 
meanour,  though  the  principal  be  not  BEFORE  qoNViCT^D  :  and 
by  the  5th  of  Queen  jfnne  he  may  be  fo  profecuted,  though  the  c.  3f. 
frmcipal  cann9t  be  taken  *fe  as  to  be  profecuted  and  convi£led» 

I  know  attempts  have  been  made,  under  various  fhapes,  to 
'profecute  the  receiver  as  for  a  mifdemeanour,  while  the  prin- 
cipal bath  been  in  cuftody  ani  amefiiable,  but  not  eonm£fed* 
But  -I  think  all  devices  of  that  kind  are  utterly  illegal :  for 
thou^  the  ift  of  Queen  Jntif  in  the  ftri^  (etter  of  it  feameth 

A  a  3  ta 
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CHAP.  III.  to  be  confined  to  the  finglc  cafe  of  the  rnn^cfftm^in  of  Ae? 
principal,  yet  the  fubfequent  ftatute,  in  order  to  make  tlwai 
both  conAftent,  muft  be  underftood  as  explanatory  of  die  for- 
mer ;  fince  both  a£b  plainly  provide  againft  one  and  the  bane 
mifehief,  viz.  where  the  principal  abfcvndith  and  is  mt  amefnabU 
See  the  pream-  to  juftice.  Which  the  preambles  of  both  (hew  to  have  been  the 
******  mifchief  in  die  contemplation  of  die  legiflaturc  at  the  time 

they  were  made. 

P.  1370.  There  is,  I  confefs,  a  cafe  in  Lord  Raymendj  which  leemedi 

to  oppofe  what  I  have  advanced  *.  But  the  opinion  (aid  to 
have  been  given  in  that  cafe  weighedi  very  litde  widi  me ;  and 
if  taken  in  the  latitude  the  words  feem  to  imply  it  is  not  law. 

(SeeagGeoai.  Where  the  principal  is  amefnable  the  proTecutor  hath  00 
IlL^c.  4S.  and  Cation  whether  to  proceed  againft  die  receiver  as  for  felony 
sa  Geo.  III.  qi  mifilcmeanour,  he  muft  proceed  as  for  felony.  If  he  be  not 
^'^  amefiiable,  and  the  profecutor  choofe  to  wait  for  his  cooviSion 

he  may  do  fo,  and  then  proceed  againft  the  receiver  as  for  fe- 
lony ;  or  at  his  own  pleafure,  as  for  a  miidemeanour  widKxit 
waidng  till  die  principal  fliall  be  ameihable.  Under  diefe  li- 
mitadonS)  and  dieie  only,  as  I  conceive^  the  profecutor  hadi 
an  opdon. 

Befides,  die  judgment  of  die  court  in  thai  cafe  doth  not  $^ 
pear  to  be  founded  on  the  opinion  fuppofed  to  have  been 
then  givea  as  the  ruling  principle'^  but  on  a  much  ftronger 
and  more  radonal  modve.  The  court  would  not  upon  modon 
toeft  judgment  upon  an  exception  tQ  the  indidment  which 
was  never  taken  hef§re^  and  which  muft  overfet  every  judg- 
ment diat  had  beeh  given  on  the  ftatute*  This  was  a  Adid 
and  a  rational  principlei  founded  in  political  juftice :  for  in 
cafes  of  this  kind,  communis  error  facit  jus. 

For  the  reafons  ahready  offered  I  fliall  enter  no  ferdicr 
into  the  learning  of  acceflaries  after  the  fed. 

The  difcourfes  of  high  treafen  and  homicide  would  have 
been  very  imperfect  if  the  learning  of  accomplices  in  the  one, 
and  of  acceflaries  in  the  other  had  been  left  whoUy  untouched. 


t.*"—*^ 


*  See  the  (me  calf  wreicbedix  reported  in  S  Mtd.  164. 

And 


r 


OF     ACCOMPLICES,  S7S 

And  J  diofe  to  dirow  my  thoughts  on  thde  fiibjcAs  into  a    CBAP*  IS. 

feparate  cBfcouricy  rather  than  to  blend  them  with  vrfiat  is  of* 

lered  under  the  general  tides  prefixed  to  the  other  difcourfes: 

for  ful]jefis  which  bear  a  near  affinity  to  each  odier,  as  diefe 

do|  are  beft  underAood  wlien  exhibited  together  in  one  point 

of  view^  becaufe  by  that  means  they  es^ain  and  illuftrate 


having  been  done  as  far  as  coocemeth  treafim  in  the 
%bt  I  have  confidered  it,  and  homicide  in  all  it's  branches,  to 
irfuch  offences  I  have  confined  myfelf,  I  have  nothing  fiuthqr 
tOrOffcr* 


END    OF   THE   DISCOURSE 
ON    ACpOMPLlCES. 
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OBSERVATIONS 


O  N 


SOME     PASSAGES 


JN    THE    WRITINGS    OF 
LORD   CHIEF -JUSTICE  HALE, 

Relative  to  the  Principles  on  which  the  Revolvition 
and  preient  haj^  Eftablifhment  are  foxinded. 
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DISCOURSE      IV. 

OBSERVATION    8 

O  N 

Some  Paflagcs  in  tlxc  Writings  of  Lord  Chicf- 
Juftice  Hale,  relative  to  the  Principles  on 
which  die  Revolution  andprefent  happy  £fta-« 
bliihment  are  founded^ 

LORD  Chief- Juftice  Hahy  in  his  hiftory  of  the  plea» 
of  the  Cnowii)  Q)eakingof  the  depofid  and  refignation  of 
Eduufrd  Ihy  is  pleafed  to  fiiy ;  ^  Although  Edward  IL  t  Vol.  105, 
^  had  a  kind  of  pretbhded  depofing,  and  his  (on  Edward  III. 
*  took  upon  him  the  kingly  name  and  office,  yet  in  tbi  opinion 
^  of  tbofi  iinus  Edward  IL  continued^  as  to  (bme  puqwfes,  his 
^  regal  charader :  for  in  the  parliament  of  the  4th  c£  Edward 
^  III,  Aiortimtr  and  others  had  judgment  of  high  treafon  given 
^  agsunft  them  for  die  death  of  Edward  IL  after  his  depoii- 
^  tion.'^— And  a  little  lower,  after  citing  the  paHiament-roll 
in  the  cafes  of  Mortimer  and  Sir  Thomas  BirkUy^  he  addeth; 
^  This  judgment  (againft  Mortimer)  was  not  fingly  upon  this 
^  account,  that  he  (Edward  IL)  was  father  to  King  Edward 
^  in. ;  but  that  notwithfkmding  the  formal  depoiing  of  him, 
^  and  ths^  pretended  or  extorted  refignation  of  the  Crown 
^  mentioned  by  the  hiftories  of  that  age,  yet  theyjlill  thought 
^  the  cbara^er  regius  remained  upon  him,  and  the  murder  of 
^  him  was  no  lefs  than  high  treafon ;  namely,  the  killing  of 
«  him  WHO  WAS  still  a  King,  though  deprived  of  the  a£lual 
**  admnifiration  of  his  kingdom!* 

Mr.  Prynne  infibrreth  from  thefe  cafes,  as  his  Lordfliip  doth,  piea  for  the 
diat  Edward  II.  after  his  depofition  was  ^ill  reputed  a  King  ^^^^  P*  3>9« 
do  jure. 

Thefe  cafes  undoubtedly  prove,  that,  in  the  judgment  of 
tfaofe  tipies,  the  murder  of  Edward  li.  was  high  treafon:  but, 
widi  great  deference  to  the  opinion  of  the  learned  judge,  it 
will  not  follow  from  Aence,  that  this  treafon  was  confidered 

as 
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as'  t  'ireach  pj  ali^iann  iui  to  Edw*  II  >  or  that,  when  .4he 
treafon  was  cominitced,  he  was,  in  the  opinion  oftbofe  tinusy 

intitl^  to  ^e  ^Akg^ce  of  tkc  people  of  EuglamL 

Compaffing  the  death  of  the  Qucen-confort,  or  of  the  King's 
ddeft  fon  and  heir, — thefe,  and  fome  other  offences  againft  the 
bIood*royal,  wore  high  treaibn  at  coinmon*law  and  continue  Q> 
fince  tEe  ftatutc.  But  againft  whom,  in  confideration  of  law, 
are  thefe  treaibns  committed  ?  Plainly  againft  the'Ctwwn  and 
royal  diguily  of  the  Kii^  Jigainft  the  alUgiance  dug  to  him  ; 
though  upon  the  perfons  of  thofe  who  participate  in.  foifie  of  the 
high  prerogatives  of  the  Crown  \  for  it  is  of  the  eflence  of 
high  tr^iilbn,  that  it  be  done  covtra  ligeantiadshitimL, 

It  is  well  known*  diat>  long  4>efQre  tiie  tiai«i  jionr  under 
codtderatfon,  perlbnal  vioknce^  committeid  x>r.atfeMqfttid  igainft 
the  Uood-rD]r^»  was  confidered  in  iheAaae  degme^  guilt,  as  if 
DeCorenS,«.3.  done  or  attempted  againft  tho  Kii^  bunf^.    J3ir#^«>  fftuSt^ 


^>j^«^°P«        ing  of  offences  againft  th^  perfon  of  the  King,  fivdi ;  «  /*- 

^  dindum  ofi  utrum  tranfgnffio  iUa  qu^  t^vt^it  ngan  gravis 
^fuerit  vol  Itvis^  fivi  fiki  five  uxori  iS  pouriu    In  fuis  \Beio 

Caip.M*  ^  poterit  rex  if^uriari."     Britiofi  is  more  explicit, to  the  prefeat 

purpofe;  ^<  En  primes  ^sdire  de  eppillsiUfekmuquifoimt 
^  eftrefaits  par  nous  bf  nemye  pootr  musyjieome  de  trefin  V  ie 
^  compajfment  pwrvieu  vers  nfifire  perfons  pomr  mous  mtitre  u 
^  morty  ou  nofire  cen^agnt^  ou  noftre  pere  s«  noftre  nure  om  ms 
**  enfauntxJ* 

Lord  Chief- Jufiice  Coke  is  clearly  of  opinion,  that  Eiw.Xl. 
after  his  depoiltion  was  not  to  be  confidered  in  any  other  light 
than  as  a  peribn  utterly  dlvefted  of  the  regal  charadler ;  and 
confequently  that  the  judgment  againid  Mortimer  and  others 
was  founded  fblely  on  this  principle,  that  the  murder  of  the 
3  Inft.  7.  Kin^s  father  was  high  treafon.    His  words  are,  "  It  appeareth 

^  by  Britton^  that  to  compafs  the  deadi  of  the  Either  of  the 
^^  King  was  treafon  \  emdfo  wa\  the  Jaw  holdem  e^Ur  ttea :  fisr 
«  after  Edw.  II.  had  difmifled  h'lmfelf  of  the  kingly  ofioe  and 
^  duty,  and  his  fon  by  the  name  of  Edw.  III.  was  crowned 
tt  and  King  regnant,  Gourney  and  Ocle  were  atuinted  of  high 

4  ^  treafoa 
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^  trealbn  for  mttrder&rg  tbe  Kii^s  iadler>  ifbo  huA  btea  H 
^  King  bj  the  ii|utie  cf  Afer.  II." 

It  is  certain,  that,  at  the  time  of  thefe  attainders,  there  pre- 
tailed  a  very  extcbfiTc  rule  toacbsi^  offences  againft-^  Uodd- 
poyalj  I  mean  that  cited  be&re  fropm  Br^i^Mf  ^  Imfitis  ver§p^ 
^  tirit  r§»  infmriari :"  for  *at  the  fame  ParKamcat  Johm  JkU^ 
$ravers  and  others  were  attainted  of  hi^  trcafoii  for  OMttpaffing  j^^t.  Pari.  4  £4. 
the  death  oftbeKii^siinclethe  Earl  of  JCni&  111.  No.3fc4« 

It  muft  be  admitted,  that  in  this  inftance  matters  were 
greatly  drained  againft  thefe  men :  for  the  Earl  of  Kent  him-  4R7m.  424^ 
Mf  had  been  attainted  and  executed  for  treafeA  or  pretended  ^^^ 
treafon  againft  the  Kiog,  at  a  ParUament  holdeii  at  Wincbefier  ^ 
in  this  very  year ;  and  the  charge  againft  JUgkrav^ri  and  the 
others  touching  the  Earl's  death  was^  Thai  tb^  by. wicked  arts 
and,  untrue  Juggefiionk  impofad  upon  bis  creduUtyy  and  led  bim 
into  meafures  wbicb  ended  in  his  own  deftruSfion  f »  This  waa 
deemed  a  compaiSng  of  the  death  of  the  King's  uncle ! 

The  only  ufe  I  make  of  this  caie  is,  that  fince  compafing 
Ae  death  cS  the  King's  uncle  was  high  treafon  in  the  opinioii 
«f  that  Parliament,  the  £ttne  Parliament  might,  by  parity  of 
reafon,  adjudge  the  zGtMH  murder  of  the  King's  father  to  be  f<% 
without  confidering  him  as  a  perfon  ftiU  invefted  widi  the 
regal  charader.  The  Judgments  in  both  cafes  moil  probs^ly 
were  founded  on  one  and  the  fame  principle,  the  near  reladoa 
Bdw.  IL  and  the  Earl  of  Kent  flood  in  to  the  King :  efptcially 
fince  the  Lords  could  proceed  on  no  other  principle  with  re« 
gard  to  the  former,  without  fuppofing  the  King  on  the  throne 
to  have  been  an  ufurper  during  the  interval  between  his  accof* 
flon  and  his  father's  death. 

But  whether  the  murder  of  Edw.TI.  was  deemed  high  tvea-^ 
fbn,  as  the  murder  o/one  who  was  Jiill  a  King,  though  deprived 
tfihe  aSfual  adminijiration  of  his  kingdom^  which  Lord  Hale 


■»MBMaritairt*i 


•  The  roll  of  the  Parliament  at  fVintm  is  not  extant.  It  wai  called  by  writ 
T9fii  the  a5th  oi  January^  4  Edv.  IIL  jnttumable  on  SmJay  before  the  fcaft  of 
St.  Crtgory  [^Martb  Illh.] 

t  Sec  in  1  HaU  81.  the  record  of  this  judgment,  which  hath  been  examined 
llf  tti«  roll :  sad  fee  StUmCt  priyileje  of  baronage^  Jft  part,  c  4. 

iiippofetlt 
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ftppofeth  to  be  tbe  caUe,  win  beft  appear  by  taking  a  (hort  mvr 
of  die  publick  traofiiAioiit  at  and  after  hk  depo&T  to  the  time 
of  his  deadi. 

l>«i(lSun.i3i,      The  Parliamenty  whiA  had  been  called  by  Ediv.  U.  and 

ftood  prorogued  to  die  morrow  of  Epiphany  m  the  2odi  of  his 
mgn^  met  at  Wifiminftir^  at  diat  time ;  and  unanimoufly  re-^ 
felvedy  duit  the  King  was  not  of  ability  to  govern ;  that  he  iaS^ 
fered  himfdf  to  be  lei  in  all  things  by  wicked  counfUs;  dnt  he 
had  done  v^iat  in  him  by  to  ruin  his  kingdom  and  people ;  and 
that  there  appeared  no  hopes  of  his  amendment* 

For  which  rea£>ns  they  refidved,  that  the  Lord  EdwarJy  Ae 
King's  ddeft  fon>  (hould  immediatdy  take  upon  him  the  go* 
vemment  of  the  kingdom,  and  fliouU  be  ciowiied  King  f. 

I  am  not  at  prefent  concerned  to  inquirei  whether  this 
diarge  was  or  was  not  Well  founded^  But  admitting  that  if 
was,  the  Paritament  proceeded  upon  a  prindple,  which,  in  the 
cafe  of  individuals,  is  perfedly  underftood  and  univerially  a(l 
iented  to :  I  mean  die  right  of  felfnlefence  in  cafes  of  great 
and  urgent  neceffity,  and  where  no  other  remedy  is  at  hand  i  m 
right,  which  the  law  of  nature  givetfa,  and  no  law  of  fodety 
hath  taken  away. 

If  this  be  true  in  die  cafe  of  individuals,  it  wUI  be  equally  <b 
in  the  cafe  of  nations  under  tb*  like  circufftftances  efnecejptj  : 
for  all  the  rights  and  powers  for  defence  and  prefervation  be* 
longing  to  ibdety  are  nothing  more  dian  the  natural  rights 
and  powers  of  individuals  transferred  to  and  concentering  in 
the  body,  for  the  prefervadon  of  the  whole ;  and  from  the  law 
of  felf-prefervation,  confidered  as  extendmg  to  civil  (bciety,  re- 
lulteth  the  well-known  mzxiaij/alus  populi  jiiprema  lex, 

'  I  think  the  principles  here  laid  down  muft  be  admitted,  un* 
lefs  any  one  will  choofe  to  fay,  that  individuals  in  a  community 
are,  in  certain  cafes,  under  the  protedlion  of  die  primidve  law 
of  felf-prefervadon,  but '  communides  compofed  of  the  feme 


*  Apologia  Adie  de  Orleton  inter  decern  fcriptores.  Col.  2765. 

•f  The  ParUatneot-roll  is  not  now  extant.  It  was  laid  before  the  Parliament 
la  the  20th of  K,  II. ;  and  probably  was  deftroyed  about  that  time,  or  aCleaft 
before  the  end  of  that  reign :  fo  th.tt  for  want  of  a  better  f^uide  we  muft  foUoiv 
fM'biAPfT  ^^  ^^  time.  See  the  queftions  propounded  to  the  j  udges  in  the  i  itb 
»E  K^  n;  and  their  aofwen  cited  below  p.  395. 

individuals 
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iadlividiials  afe^  ik  the  like  cifes»  excluded ;  or  dutt  when  die 
enemy  is  at  the  gate,  every  fingle  lialdier  may  and  <ki^t  ta 
ftand  to  his  arms,  but  the  GarrifoH  amft  fuirnder  at  difcre- 
tion. 

The  refdtttion  of  Pteliaiiient  juft  mentioiied  was  notified  to  Waifins* 
the  King)  then  a  prifbner  in  JTemftiwrfikcaftle,  byavery  fdlemn  ^%^'^' 
dqmtation  from  that  body;  wiiea  Sir  fFWimn  Trmffil^  in  the  Ranuiph/ 
name  of  the  r^,  and  as  procurattr  of  the  indiole  Parliament,  ^<^<^'^* 
addrefled  htmfelf  to  the  King  in  terms  extremely  Aill>  ftxong,  £odem  Ao. 
and  explicit^  which  I  (hall  iiot  tnuifcribe;  importing  dM  the 
whole  Parliament  renounced  all  allegiance  to  hini,  and  thence<» 
forward  would  conilder  him  as  a  pnyate  peribn  divefted  of  the 
foyal  dignity* 

The  young  Prince,  then  about  fourteen  years  of  age,  was 
advifed  to  refufe  the  offer  of  the  crown  from  the  Parliament, 
unlefs  his  fiither  would  make  an  a<^ual  refignation  of  it  to 
him  \  which,  it  is  (aid,  was  ibon  afterwards  done. 

And  die  commencement  of  the  new  King's  reign  was  fixed 
-by  Parliament  to  the  20th  of  January ;  and  on  die  24di  his 
peace  was  proclaimed  in  London ;  as  it  was  foon  afterwaixis  in 
all  odicr  parts  of  die  kingdom  by  virtue  of  writs  tefle  die  4Ryiii.«4j. 
29th. 

The  writs  ran  thus  ; 

«  Rex  vtcitumf  N.  faluUm.  ^ia  Dmmnus  EJwardus^ 
^  nuptr  rex  AngKge^  paUr  nojlery  Jk  communi  cwifilio  bf  ajenju 
**  pralatorum^  CMiitumy  baronum  tf  aliorum  magnatton^  maun 
^  cmmunitattm  Mius  regni  pradiHiy  fpontsuiea  ♦  vduntate  ie 
^  amovit  a  regimine  diai  regni,  volms  &  cmciitnsy  ptid  m$^ 
«  tanquam  tpfiut  primogenhus  (sT  hares^  ipfius  rtgni  regimen  f^ 
^gubemathnem  ajfumamus.  Nofque  ipfius  patris  nefiri  bene^ 
*«  piaciU  •  in  bac  parte  di  cenfilio  far  advifanunte  prahtontm^ 
*^ccmitum^  barenum^  magnatumy  iS  cemmunitatum  pradi£imim 
«  annuentesj  gubernacula  fufcepimus  di^H  regniy  f^  fidelitate^  ft 
«  bomagia  ipforum  pralat9rum  ii  nmgnatwn  recepimuf^  ut  eft 
^mms. 


^  Tht  refignacioiiy  if  ever  ht  made  any,  undoubtedly  wis  not  matter  cf 
Tte  aMrici  of  ths  oifa  win  diertiQ^  tamupoii  aaotim*  p^ 


^  Uta^i  pfpttHmofiri  irmJakilUir  ^hffrvm'i  tiki  frmipimmsy  ^id 
^fiOim  vifa  pmfmtiiiafer  $9km  iaiham  tummpacmi  mJhrmA 
^  pubiici  proclamari  facias;  univerjis  ^  Jingulis  ex  parte  mfirm- 
^  inhHswio^  ffe  quisfub  possia  ^  pericuU  exInercdaUimU  ^  amif^ 
^fionit  vita  £sr  wutnkrorum  ^/f^  no/lram  vie/are  prafumat. 

«  StdfuU  qmUttmaiaket  bf  queteks  fim  aifyue  vakmiid 
^  quaemHfUi  freftqueiimir  ficumkm  tegm  bf  tonfeutuSiut  ftjgm 
*^  mfirL  Nat  etum  farati  fiirms  ^Jemper  erimut  MmUm  tS 
^finguBi  emfurwiibury  tarn  dt^itiSus  fkam  paupitiiusy  pbneim^ 
^  juJHtiam  exbihere.   TeJ^  regi  tsTc.'* 

««  Per  ip/l/rn  regem.** 

(See  %  Rjrm.  i.  This  was  in  thofe  days  the  ufual  method  of  notifying  the  ac* 
.ic^Rym'iij.  ctffiofi  of  3  rtcvf  King  I  and  I  thmk  ftronger  exprttdons  cannot 
alRym.  i.)       W  concerred,  importing  that  the  regal  chara£lcr  refided  in  (he 

new  King,  and  in  him  aloney  than  are  made  ufe  of  in  this  writ. 

On  the  firft  of  February  the  King  was  crowned ;  and  two 
diqrs  afterwards  he  held  his  firft  Parliament,  the  fame  Which 
icpobd  his  btber,^  and  fet  the  crown  on  his  head.  And  at  thb 
Parliament,  begun  and  ended  in  the  life-time  of  Edwardll.  *"> 
all  the  ftatutes  of  die  firft  of  Edward  III.  now  extant  Were 
made.  Among  others  was  that  for  confirming  the  banifluneof 
of  the  Spencers  and  indemnifying  all  perfons  who  in  the  late 
troubles  had  ta)cen  up  arms  in  behalf  of  the  King  againft  his 
fether ;  which  the  reader  will  find  in  Rajfal's  flatutes,  and  in  all 
the  editions  anterior  to  that  colIe£lIon. 

There  are  in  Mr.  Rymer's  coUedUon  of  publick  a£b  between 
3P  and  40  inftruments  of  various  kinds  during  the  interval  bo* 
tween  the  dej^ofa]  and  death  of  Edw.  IL,  in  which  mention  is 
made  of  him,  and  in  thofe  he  beareth  no  ftile  approaching 
nearer  to  royalty  than  either  the  Lord  Edward  late  King  cf 
England  father  j^  the  King}  or  the  Lord  Edward  hvs  King  of 
England  our  father,  or  bvely  the  King's  father.  I  will  cite 
'on«  of  tbosu 


_  %  Qa.tUft4Ch  of  ^ugufi.  in  the  liLoi  £Jbu.  III.  writs  tllWd  Dor  caUing  » 
PailUroi.nt»  and  we  kiiow  that  Idw,  II.  lived  to  the  axft  iii  Stfitmkcr  m^boL 
^ear.    i>»^</.  Sum.  140.    i  Pr^rw  Bxev»  Pari.  15.  ^         .   ^      ,_ 

.        :  .  It 
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It  is  a  writ  direded  to  the  flieriff  of  Oxeny  and  it  reciteth  -, 
♦*  Curn^  ut  accepimusy  JVillielmus  de  Ayhmre  car  am  dileEio  ^  fi^  4Kyna«  304- 
^  deli  nojiro  Thoma  di  BerkeU  (quern  ajfignavimus  confervatorem 
^*  pacts  noftrte  in  comitatu  tuo  fif  in  Gloucejlria)  Jit  indi£fatus  de 
^  confenfu  &  abetto  ad  dcpredandum  caftrum  de  Berkeley  i^  ad 
**  rapiendum  dpminum  Edwardum  de  Caernarvon,  nuper  regem 
**  Angliae,  patrem  noftrum,  W  ad  levdndum  populum  noflrum  d$ 
**  guerra  contra  noSy  fcf  ed  occaftone  captus  in  prifona  noflra 
♦*  Oxoniajit  detentus" '^The  writ  then  requireth  the  iheriiF 
to  admit  the  prifoner  to  mainprife,  if  he  could  find  fufficient 
manucaptors  body  for  body,  for  his  appearance  in  the  court  of 
King's  Bench  on  the  oftaves  of  St.  Michaely  "  ad  faciendum 
**  W  recipiendum  quod  curia  noftra  conjideraverit  in  bac  parte/* 

«  Jejle  Rege  20  Au^.'' 

A  writ  of  certiorari  of  the  fame  tefte  and  return  iiTued  to 
Sir  Thomas  Berkly  for  removing  the  indi<^ent.  But  what 
was  the  ilTue  of  this  profecution  I  know  not :  though  I  make 
no  doubt,  that  Jylmer's  offence  was  an  attempt  to  deliver  the 
King's  father  from  prifon,  and  to  reftore  him  to  the  royal  dig* 
nity;  for  many  attempts  of  that  kind  were  made  ^bout  this 
time,  which  probably  haftened  the  death  of  the  old  King. 

I  fear  I  (hall  be  thought  to  have  taken  fome  unnecefTary 
pains  in  proving,  that  Edw.  II.  after  his  depofition  was  confi-» 
dered  and  fpokei)  of  in  all  publick  a6ls,  as  a  perfon  utterly 
divefted  of  the  regal  characSbr ;  for  in  truth  the  perfons  then 
in  power,  to  be  confident  with  themfelves,  could  not  fpeak 
otherwife  of  hia>.  And  if  Mr.  Prynney  or  the  nonjurors  of  our 
time  had  been  the  only  perfons,  who  had  m^de  a  queflioii  of  it^ 
I  fhould  have  fpared  myfelf  the  trouble  I  have  now  taken :  but 
^e  political  miftakes  of  a  writer  of  Lord  Chief- Juflice  Hale*% 
4iftingui(hed  mefit  deferve  great  attention;  efpccially  whei^ 
the  profefTed  enemies  of  the  prefent  government  affed  to  flicl- 
ter  themfelves  under  his  name,  a$  we  ki\ow  they  have  done, 
with  fomc  degree  of  triumph, 

The  learned  judge  is  of  opinion,  that  tl^e  Parliament  of  the 
4th  of  Edward  III.  confidered  the  murder  of  Edw.  II,  as  thq 
inur4^  ?C  ^1^  ^M^  ^^^  J^^^^  ^  ^'^iy  /Aw^A  deprived  rf  the 
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aHual  adfmnijlration  efhis  kingdom ;  and  that  in  that  light  thejr 
deemed  it  to  be  high  treafon.  If  they  did  really  entertain  this 
opinion,  what  opinion  did  they  entertain  of  the  King  on  the 
throne,  or  of  themfelves  and  the  body  of  the  nation  ?  Did  they 
Aink  him  an  ufurper,  and  themfelves  rebels,  during  the  inter- 
val between  the  dcpofal  and  death  of  Edward  \h  ?  This  would 
have  been  an  heavy  imputation  upon  them:  and  yet  if  £/- 
ward  II.  was,  to  the  time  of  his  death,  ftill  a  King,  intided  to 
their  allegiance,  the  charge  of  ufurpation  and  rebellion  cannot 
be  avoided. 

His  Lordfhip,  as  I  have  obferved,  groundeth  his  opinion  on 
the  record  of  the  proceedings  againft  the  murderers  of  Edwm 
II.,  and  the  Earl  of  KenU  But  it  cannot  be  faid,  that  there  is 
in  this  record  any  plain,  exprefs  declaration  of  the  fenfe  of  the 
Parliament  touching  this  matter.  It  therefore  giveth  one  feme 
concern,  that,  in  a  point  of  fuch  moment,  a  writer  of  his  Lord- 
fiiip's  great  candour  and  diftinguifhed  abilities  fhould  pro- 
nounce peremptorily  touching  the  fenfe  of  that  Parliament^ 
without  at  leaft  one  explicit  parliamentary  declaration  to  war- 
rant him  in  fo  doing;  efpecially  when  the  notion  of  Edw^ 
the  2d's  fupporting  the  regal  chara£ier,  after  his  depofition^ 
appeared!  to  be  utterly  repugnant  to  a  feries  of  fafts  and  decku 
rations,  anterior  to  diat  Parliament,  plain,  full,  and  explicit, 
as  words  and  a^ons  can  be. 

I  admit,  that  if  that  Parliament  could  not  have  proceeded 
m  the  manner  they  did  upon  any  other  princifde  than  that  of 
Edw  the  2d's  fuftaining  the  regal  charaAer  to  the  time  of  his 
death,  it  might  have  been  inferred  frbm  thefe  records,  that  • 
they  did  proceed  on  that  principle.  But,  I  hope,  I  have  al- 
ready feewn,  that  the  judgment  of  high  treafon  againft  the 
murderers  of  Edw,  IL  doth  not  neceflarily  prefuppofe  the  truth 
of  that  principle ;  becaufe  that  judgment  might  be,  and  molt 
probably  was,  founded  on  another. 

His  Lordfliip  doth  not  feem  to  deny,  that  that  judgment  might 
in  fome  meafure  be  founded  on  the  rule  laid  dovin  by  Britton 
and  Coke^  That  killing  the  King* s  father  was  treafon ;  but  con- 
tendeth,  that  it  was  not  grounded  fmply  on  that  opinion : 
becaufe  he  obfervcth,  *<  That  in  the  ParKament-roM  of  the 

<»4th 
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^  4th  of  Edfv.  III.,  Edw.  IL  is  fliled,  at  the  time  rfhis  mnr"'  ,  Hale  105. 

^  der^  Seigneur  Lige^  and  fometimes  iZ^A-,  as  N.  6.  the  Lords 

*'  make  their  proteftation,  that  they  are  not  to  judge  any  but 

**  their  Peers;    yet  they  declare,  that  they  gave  judgment' 

**  upon  fome  who  were  not  their  Peers  in  refpeft  of  the  great- 

•*  nefs  of  their  crimes,  &f  ce  per  enchefon  de  murder  de  Seig^ 

"  neur  Lige  ^c.     And  in  the  arraignment  of  Thomas  Lord 

**  Berkly  for  that  offence,  the  words  of  the  record  arcj  qaaliter 

**  fe  velit  acquietare  de  morte  ipfius  Domini  Regis  ;  who  plead-    . 

<*  ed,  quod  tpfe  de  morte  ipfius  Domini  Regis  in  nuUo  eji  inde 

^  culpabilis.     And  the  verdift,  as  it  was  given  in  Parliamentl 

**  and  the  record  is,  quod pradiSius  Thomas  in  nullo  eft  culpahilis 

«  de  morte  praedidti  Domini  Regis,  patrls  Domini  Regis  nunc. 

^  So  that  the  record  ftiles  him  Rex  at  the  time  of  his  death  J** 

I  confefs  I  do  not  fee,  that  Edw.  II.  is  in  any  part  of  this 
record  ftiled  Seigneur  Ligej  or  Rex  AT  THE  TIMK  OF  HIS 
DEA.TH  -,  and  it  is  on  that  fuppofition alone,  that  his  Lordfhip's 
whole  argument  is  built.  It  is  true,  he  is  ftiled  King  and 
Leige  Lord  in  a  proceeding  againft  his  murderers  j  but  this 
doth  by  no  means  imply,  that  he  was  confidered  as  a  King  at 
the  time  of  the  murder.  For  in  what  manner  is  he  ftiled  King 
in  this  record  ?  Mr.  Prynne  hath  given  us  the  record  at  large  ^^^^  ^^^  ^^^ 
in  the  cafe  of  Sir  Thomas  Berkly.  But  as  his  copy  is  incor*  Lords,  317. 
reft,  and  as  the  proceeding  was  fomething  (ingular,  being  a  trial 
in  Parliament  by  a  jury  of  freeholders,  I  here  infert  a  copy  of 
the  record  examined  by  the  Parliament-roll. 

'*  Placita  corona:  tenta  coram  domino  Edwardo  reg£  tertio  Rot  Pari.  4  £• 
*  poft  conqueftum^  in  pleno  parliamento  fuo  apud  Wejbnonafterium^  ^^^'  ^**'  *^' 
^*  Die  luna  proximo-  poft  fcftum  San£la  Catherine  Virginis^ 
*'  Anno  regni  regis  ejufdem  quarto,  [Nov.  25.] 

**  Thomas  do  Beriele  miles  venit  coram  domino  rege  in  pkno 
^  parliamonto  fuo  praidi£ioy  &  allocutus  de  hoc ;  quod  cum  do^i^^ 
*'  nus  Edwardus  nuper  rex  jtngli^y  pater  domini  regis  nunc^ 
«  in  cufiodia  ipfim  Thoma^  isT  cujufdam  Johannis  Mautrayors 
**  nuper  extitit  liberatus  ad  falvo-cuftodiendum  in  cq/iro  ipfius 
**  Thonuo  apud  Beriele  in  cormtatu  Glouceftri^^  tf  in,  eode?r{ 
^  caftro  in  fu/iodia  ipforum  Thoma  isf  Johannis  murdfatus  ex^ 

B  b  a  **  titit 
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^  tittt  £jr  intetfiSlus^  qualiterfe  velit  de  morte  i^us  regis  acquie* 
*^  tare  ?  Dicitj  quod  ipfe  nunquam  fuit  confentuns^  auxiliamsy 
^feu  procurans  ad  mortem  Juam^  nee  urquamfcivlt  de  morte  fua 
^  ufque  in  prafenti  parlianunto  i^o^  ^  de  hocparatus  eft  acquie^' 
**  tarefe^  prout  curia  regis  confideraverit.  Et  Juper  hoc  queefi'- 
^  turn  eft  ab  eoj  ex  quo  ipfe  eft  dominus  caftri  pradifii  faT  idem 
•*  dominus  rex  in  cuftodia  ipforum  7homee  V  jfohannis  extitit 
**  liberatus  ad  falvo-'cuftodiendum^  £^  ipji  cuftodiam  ipftus  regis 
**  receperunt  ^  acceptarunt^  qualiter  fe  excufare  pojfit^  quin  di 
•*  morte  ipfius  regis  refpondere  debeat  ?  Et  pradiSius  Thomas  £^ 
^  city  quid  verum  eft^  quod  ipfe  eft  dominus  caftri  pradi^i^  bf 
«  quid  ipfe  fimul  cum  fohanne  Afautravors  cuftodiam  ipftus  re^ 
^  gii  reeepit  ad  falvo-cuftodiendum^  ut  pradiHum  eft,  Sed  di" 
^  city  quod  eo  tempore  quo  dicitur  ipfum  dominum  regem  ejfe  mur-s 
^  dratum  &f  interfeSfum^  fuit  ipfe  tali  CsT  tanta  infirmitate  apud 
^^  Bradeley  extra  caftrum  pradi^um  detent usy  quid  nihil  ei  cur^^ 
•*  rebat  nwnoria,  Et  fuper  hoc  diSlum  tft  eiy  quid  ex  quo  cog^ 
^  novity  quod  ipfe  ftmul  cum  di^o  *fohanne  cuftodiam  ipfius 
<<  domini  regis  obtinuity  ut  pr^ediSium  efty  li  ipfe  cuftodes  bf  mi- 
**  niftros  fub  fe  pofuit  ad  cuftodiam  de  eofaciendaniy  ft  per  aliquam 
**  infrmitatem  fe  excufare  poffety  quin  refpondere  debeat  in  hoc 
**  parte  ?  Et  pradi£ius  Thomas  dicity  quod  ipfe  pofuit  fub  fe 
<'  tales  cuftodes  ^  miniftros  in  caftro  pradiHo.  pro  cuftodia  faci- 
^  endiy  in  quibus  ipfe  fe  confidebaty  ut  defcipfoy  qui  cuftodiam  ipfius 
<*  regis  fimul  cum  pradi£fo  Johanne  Mautravors  inde  habuerunty 
<<  unde  dicit  quid  ipfe  de  morte  ipftus  domini  regisy  auxilioy  affenfuy 
**  feu  procuratione  mortis  fua  in  nullo  eft  inde  culpabilis.  Et  dt 
"  hoc  de  bono  t^  malo  ponitfefuper  patrianu  Ideo  venerint  inde, 
w  juratores  coram  donuno  rege  in  parlianunto  fuo  apud  Wefbm- 
^  nafterium  in  oSlabis  fanSli  Hdlarii  proxime  futuri  fcff .  Ad 
^  qisem  diem  venit  pradiSfus  Thomas  coram  domino  rege  in 
•<  pleno  parliamento  fuoy  ac  fimiliter  juratoresy  fcil,  Johannes 
«  Darciy  Johannes  de  Wifhaniy  Willielmus  Truftely  Rogerus  de 
^  Sivyneuertony  Conftantius  de  Mortimery  Johannes  de  SanGo 
«  PhilebertOy  Richardus  de  Riversy  Petrus  Huffeyy  Johannes 
^  di  DyntoHy  Richardus  de  la  Riveroy  Roberius  Debenhate  bf 
M  Riebardus  de  CorvejeSy  omnes  miUtesy  qui  dicunt  fuper  fa^, 

**  cramentw^ 
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*•  cramentum  fuum^  quod  pr adieus  Thomas  de  Berkele  in  nulU 
**  ifl  culpabilis  de  ntorte  pradi^i  domtni  Edwardi  regis^  patris 
**  domini  regis  nunc^  nee  de  ajfenfu^  auxilio^feu  procuratione  mof" 
•*  tis  ejufdem.  Et  dicunt  quod  tempore  mortis  ejufdem  domini 
**  Edwardi  regisy  patris  domini  regis  nunc^fuit  ipfe  tali  infirmi^ 
*'  tate  gravatus  apud  Bradeley  extra  cajirum  fuum  pradiSium^ 
**  quod  de  vita  ejus  defperabatur,  Ideo  idem  Thomas  inde  qui'* 
"  etus.  Et  jura  tores  quaftti^  ft  idem  Thomas  unqnam  fubjiraxit 
"  fe  occafione  pradiSia^  dicunt^  quod  non.  Et  quia  idem  Thomas 
**  pofuit  cuftodes  i^  minijlros  fub  fe^fciU  Thomam  de  Gourney  ^ 
"  IViUielmum  de  Ocle  ad  cujlodiam  de  ipfo  domino  rege  faciendam^ 
**  per  quos  ipfe  dominus  rex  extitit  murdratus  &f  interfeSius^  da-' 
**  tus  ejl  ei  dies  coram  domino  rege  nunc  in  proximo  parUanuntB 
**  fuoy  de  audiendo  judicio  fuo  fcff .  Et  pradi^us  Thomas  de 
"  Berkele  interim  conunittitur  Radulpho  de  Nevil  fenefchallo  hof^ 
"  'Pitii  domini  regis  fsTf." 

I  have  already  obferved,  that  Edw.  IL|  In  the  interval  be- 
tween his  depofition  and  death,  was  moft  commonly  fliled,  as 
)ie  is  in  the  beginning  of  this  record,  dominus  Edwardus  nuper 
rex  jtngliaj  pater  domini  regis  nunc.  But  I  would  not  be 
thought  to  infer  from  this  record  what  may,  I  think,  be  reafon- 
ably  inferred  from  thofe  worded  in  the  fame  manner  in  the  life- 
time of  the  King :  for  this  being  a  proceeding  after  his  death) 
he  was  with  ftridl  propriety  ftiled  nuper  Rexj  whatever  opinion 
the  Parliament  might  entertain  concerning  him,  or  the  pro* 
ceedings  againfl  him.  What  I  would  obferve  is,  that  as  the 
words  nuper  rex  import  no  more  than  that  he  lately  was  King^ 
and  do  by  no  means  imply  that  he  continued  fo  to  bis  deathy  it 
cannot  be  inferred  from  any  thing  in  this  record,  that  in  the 
opinion  of  that. Parliament  he  did  continue  to  bear  the  regal 
charader  after  his  depofition.  This,  I  fay,  cannot  be  inferred 
from  the  words  nuper  rex:  and  the  words  upon  which  his 
Lordihip  groundeth  his  opinion,  ipjius  domini  regis^  pradi£fi  ^« 
mini  regisy  &c,  &c,  have  in  this  record  a  plain  reference  to  the 
perfon  named  at  the  beginning  under  the  ftile  of  nuper  rex. 

It  is  well  known,  that  in  parliamentary  proceedings  of  this 
kind,  it  is  and  ever  was  fufEcient,  that  matters  appear  with 
proper  light  and  certainty  to  a  common  underftanding }  witb- 
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out  that  minute  cxa6faiefs  which  is  required  in  criminal  pro* 
ccedings  in  WeflminJier-halU  In  thefc  cafes  the  rule  hath 
always  been,  loquindum  ut  vulgui :  and  in  common  fpeech 
when  we  fpeak  of  former  Kings,  we  give  them  fimply  the  titles 
they  formerly  bore,  and  no-body  miftaketh  our  meaning.  The 
legiflature  hath  very  frequently  fpoken  of  former  Kings  in  the 
feme  ftile.  They  did  fo  about  ten  times  in  the  cafe  ofEdw.  IL 
f .  3S4.  in  the  a6l  for  confirming  the  banifhment  of  the  two  Spenctrs 

before-mentioned  j  and  yet  whoever  readeth  the  zSt  with  the 
Icaft  attention  will  fee,  that  they  confidered  him  in  no  other 
light  than  as  a  perfon  utterly  deprived  of  the  regal  charafier : 
and  in  the  ftile  ♦  of  the  petitions  whereupon  that  aft  and  others 
were  groimded,  he  is  called  King  after  his  depofition  \  and  fo 
are  his  &ther  and  grandfather,  when  they  had  been  long  in 
their  graves +. 

I  hope  I  need  not  labour  this  point. 

The  judgment  of  high  treafon  agnind  the  murderers  of 
Edw.  II.  haih  been  already  in  part  confidered  :  but  fomething 
farther  remaineth  to  be  faid  on  that  head.  Againft  whom  in 
tbi  judgment  of  this  ParUament  was  this  treafon  committed  ? 
Againft  Edward  IL  or  Edward  III  ?  A  fatisfaftory  anfwer 
to  thefe  queftions  will  be  decifive  in  the  point :  for  high  trea- 
tbn  being,  as  I  have  obfervcd,  an  ofFence  contra  Ugeantia  debt-- 
tum^  if  the  Parliament  confidered  the  murder  of  Edw.  II.,  as 
a  treafon  committed  againft  his  crown  and  dignity,  they  muft 
be  fuppofed  to  confider  him  as  a  perfon  to  whom  allegiance 
was  then  due,  or,  in  Lord  Hale^s  words,  as  ftill  a  King, 
though  deprived  of  the  aftual  adminiflration.  On  die  other 
hand,  if  it  was  confidered  as  a  treaibn  committed  againft  the 
croWn  and  dignity  of  Edward  III.,  the  confequence  will 
be,  that  in  the  judgment  of  that  Parliament  the  allegiance 
of  the  fubjeft  was  due  to  him  in  the  life-time  of  his  father ; 
and  then  the  murder  of  the  father  will  fall  under  the  fame 

4 Ryin*  245.  *  "  ^^  «  remember ^  jue  le  tierce  jcmr  dfftverer  Pern  de  toy  Edward^  fitss  att  Rcj 

**  Eekoardf  Fim  au  R*n  Edwaa  d,  Fitss  am  Rajt  Hnry  f^c" 

f  In  the  proceeding  againft  Mortimer  at  this  Parliament  fo  little  regard  wai 

p»d  to  the  forms  obferved  in  legal  proceedings,  that  he»  who  had  been  frs- 

aucntlv  fumndoned  to  Parliament  as  a  Baron»  and  had  been  then  lately  created 

]>ugdal«  fLtxioi  March  and  by  that  title  fummoned  to  four  fuoceffive  ParliaiDentSy  is 

Sttcn.  ikUod  through  tto  wbote  NMii^  Hivlr  4^^^  ^  ^^wtf^ 

JL  rule 
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rule  as  offences  of  die  like  kind  againft  the  blood-royal  did  at 
common-law;  and  as  the  oiFences  I  have  already  mentioned 
ftill  do  by  virtue  of  the  ftatute  of  treafons* 

For  let  It  be  remembered,  that  in  confideration  of  law  the 
royal  Majefty  of  the  King  is  impaired  by  outrages  of  a  trca- 
Ipnable  kind  done  or  attempted  againft  the  blood*royal.  The 
rule  laid  down  by  Bra£ion  before  cited  is  founded  on  this 
principle;  the  cafes  put  by  Britton  plainly  arife  out  of  it; 
and  fo  do  thofe  of  the  fame  kind  provided  for  by  tlie  ftatute 
of  treafons.  The  principle  is  ftill  true  j  only  the  ftatute  li- 
miteth  and  reftrainedi  the  operation  of  it  to  the  few  cafes 
therein  expreflfed  j  excluding  all  others,  which  the  common- 
law  brought  under  the  fame  general  rule. 

* 

Now  whether  the  murder  of  EJw,  II.  was  confidered  as  a 
treaibn  commited  againft  bts  crown  and  dignity,  or  againft  the 
crown  and  dignity  of  his  fon  will  appear  by  taking  a  (hurt 
view  of  the  record  of  the  proceeding  againft  his  murderers. 
The  general  title  introdui^ory  to  the  whole  charge  runneth 
thus,  "  Cesfont  Us  treafons^  felonies  V  malveiftes  faites  a  noftre  !V?'  ^f^'  ♦  ^ 
"  ieigneur  le  roi  cT  ajon  pocple  par  Roger  de  Mortymer  Cff  aU" 
*'  tres  de  fa  covyne,**  Then  follow  fifteen  articles  againft  Mor-^ 
timerj  by  feven  of  which  he  is  charged  with  accroaching  to 
himfelf  royal  power  in  the  feveral  inftances  fet  forth  in  the 
articles  j.  a  fpecies  of  treafon  well  known  in  thofe  days  *,  and 
of  which  the  prevailing  party  in  times  of  faftion  and  violence 
hath  made  a  terrible  ufe*  By  the  other  articles  he  is  charged 
with  many  high  crimes  and  mifdemeanours,  tending  to  the 
dilhonour  of  the  King  sCnd  the  oppreffion  of  the  people. 

The  article  touching  the  murder  is  to  this  effeft.  ^  Whereas 
^  the  father  of  our  Lord  the  King  was  by  an  ordinance 
^  of  the  Peers  of  the  land  jplaced  in  Kenelworth  caftle  there 
*<  to  remain  at  his  eafe,  and  to  be  ferved  as  became  fo  great 
**  a  Lord,  the  faid  Roger,  by  royal  power  to  him  accroached, 
*<  took  upon  himfelf  the  cuftody  of  him,  and  caufed  him  to 
^<  be  removed  to  the  caftle  of  Berkfy ;  where  by  him,  and 


•  V.  1  Haii  %Oi  Sly  cooceraing  this  iptcm  of  tr«afon. 
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^  by  his  procurement,  he  was  fidfely,  traiteroufly,  and  fdo^ 
<*  nioufly  murdered.*' 

The  record,  after  fettiilg  fordi  the  articles,  goeth  on  to  this 
eSe£t,  ^  Wherefore  our  Lord  the  King  .doth  charge  the  earls, 
^  barons,  and  other  peers  of  the  realm,  that,  forafinuch  as 
'^thefe  things  touch  him  principally^  and  them,  and  all  the 
'^  people  of  the  realm,  they  do  unto  the  faid  Roger  right  and 
^  lawful  judgment''  And  then  followeth  the  judgment, 
^  That  for  the  faid  crimes,  and  principally  for  the  murder 
*<  of  the  Lord  Edward^  father  of  the  King,  the  faid  Roger 
"  as  a  traitor  and  enemy  of  the  King  and  kingdom  be  drawn 
"  and  hanged." 

£od.Rot.No.i.       The  like  judgment  was  given  againft  Simon  de  Beresfordj  as 

being  an  accomplice  with  Mortimer  in  all  his  faid  treafons,  fe« 
lonies,  and  mifdeeds,  that  he  as  a  traitor  of  the  King  and  his 
realm  be  drawn  and  hanged. 

No.  %j  4.  John  Maltravers^  Bogo  de  Bay  one  j  and  John  Deveral^^  whole 

^  cafe  I  have  already  mentioned,  had  judgment  of  high  treafbn 

for  compaffing  the  death  of  the  Earl  of  Kent. 

Ko.  5*  Gourney  and  Or/^,  who  were  fuppofed  to  be  the  a£^ual  mur« 

derers  of  Edw.  IL,  had  the  fame  judgment  **  Pour  le  mort  le  roi 
^  Edward  piere  nojire  feigneur  le  roi  que  ore  ejl** 

No.  6.  The  Lords  having  paffed  judgment  againft  thefe  men,  who  all, 

except  Mortimer  J  were  commoners,  enter  their  proteftation  to 
the  elFedt  mentioned  by  Hale  in  the  paflage  I  have  already 

f'  337-  tited. 

This  is  the  fubftance  of  the  whole  record,  as  far  as  con- 
tremeth  the  murder  of  Edw.  IL,  except  what  relateth  to  the 
cafe  of  Sir  Thofnas  Berkly^  which  t  have  already  confidered  ^. 

*  The  Parliament- roll  of  tlie  4th  of  Edw*  III.  is  fo  defaced  that  the  general 
title  and  one  or  two  of  the  articles  againft  Mortimtr  are  not  tolerably  legible  j 
and  in  foroe  others  there  are  confiderable  chafms.  It  was  much  defaced  when 
Sir  Rohert  Cotton  compiled  his  abridgment  of  the  Tower-records^  and  is  pro^ 
bably  grown  worfe  fince  that  time.  But  thefe  defers  may  be  eafily  fupplied. 
No.  8>  9^  lb,       iince  the  proceeding  is  fet  forth  at  large  in  the  Parliament-roU  of  the  aStb  0^ 

Etiw,  III.  which  remaineth  ftill  legible. 

'.  ¥6r  at  that  Parliament  Roger  tU  MTthur^  who  vns  grandfoa  and  heir  of 
bim  agunft  whom  the  judgment  was  given  in  the  4th  of  the  King,  pre* 
ferred  his  petition  complaining  that  hb  grandfather  w«s  attainted  without 
Ining  hroMfU  to  bis  aiifwfr  against  the  tbnor  op  tub  oKBaT  chak- 
TBRy  and  praying  that  the  judgment  of  attainder  might  be  rennibd,  and  him- 
hH  reftored  in  bloody  which  was  ac€ordlPKl|  doue :  and  he  was  ft^mooed  to 

**  F^cJianiiflft 
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From  this  record,  I  think,  it  is  evident,  that  this  murder  was 
confidered  as  a  treaibn  committed  againft  the  King  then  on  the 
throne,  and  him  alone.  For  that  ipecies  of  treafon  which  they 
called  accroaching  royal  power^  which  maketh  a  very  confidera- 
ble  part  of  the  charge,  could  never,  as  I  apprehend,  in  the  na« 
ture  of  things  be  confidered  in  any  other  light  than  as  an  offence 
againft  the  crown  and  dignity  of  him  who,  for  the  time  being, 
was  adually  invefted  with  the  regal  power :  and  it  is  remark- 
able, that  this  fpecies  of  treafon  is  exprefly  charged  on  Mortimer 
in  the  article  touching  the  murder,  as  one  ftep  taken  by  him 
preparatory  to  that  fa<^. 

Befides,  the  articles  againft  Mortimer  and  his  accomplices^ 
of  which  that  touching  the  murder  is  one,  and  upon  which  the 
judgment  was  principally  founded,  charge  hSts  upon  them9 
committed,  a  few  of  them  before,  the  much  greater  part  after  the 
death  of  Edw.  IL  but  all  after  bis  depojition :  and  yet  the  whde 
charge  is  mtroduced  with  this  general  title,  "  Tbefe  are  the  trea^- 
^^fons  done  to  our  Lord  the  King ;''  plainly  importing,  that  thole 
treafons,  none  excepted,  were  confidered  in  one  and  the  iame 
view,  namely,  as  done  againft  the  King  then  on  the  throne,  and 
him  alone :  and  the  judgment  againft  Mortimer  and  Beresfordj 
that  they  for  thofe  treafons,  as  traitors  and  enemies  of  the  King 
and  kingdom,  be  drawn  and  hanged,  import  the  (ame.  Nor  is 
there  a  iingle  word  in  the  whole  record,  declaring,  or  fo  much 
as  giving  the  moft  diftant  hint,  that  any  of  the  treafons  therein 
mentioned  were  committed  in  breach  of  the  allegiance  due  to 
Edw.  11. 

■ 

It  is  true,  as  his  Lordfhip  obferveth,  he  is  ftiled,  in  the  Lords' 
proteftation,y^/f  »^i/r  leige^  and,  in  the  judgment  againft  Goumey 
and  Or//,  le  roy  Edward  i  but  I  have  already  confidered,  and,  I 
hope,  removed  the  obje£Uon  grounded  on  that  manner  of  ex- 
preffion. 

I  have  nothing  to.add  with  regard  to  the  proceedings  againft 
the  murderers  of  Edw,  IL  But  a  difficulty  hath  been  raifed, 
which  may  be  thought  to  deferve  fome  notice  j  and  iince  my 
fubje£t  leadeth  me  to  it,  I  will  mention  it« 

_  .  I  ..     ^^ ^^^ 

Parliament  in  the  following  year  by  the  ftile  and  title  of  Earl  of  March ;  his  J>ugdale  aad 
lather  who  died  before  the  reverfal  never  haying  been  Oimmoned.  Cottoo* 

I  make  afe  of  the  roll  of  the  aStb  compared  with  that  of  the  4th  where  it  is 
legible. 

In 
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In  the  2ift  of  Rich,  lU  the  aft  of  the  firft  of  Edw.  IIL  (at 
coa&rming  d&c  banifliment  of  the  Spencers^  already  oientioned^ 
fwu  repealed :  and  one  reafon  given  on  die  roll  Is^  ^  That  the 

CertoD  ^  ^  ^'^^  m»^t  by  Edw.  III.  at  fuch  time  as  his  father  Eiw. 

ftiRidi.IL        ccJl.  y^as  living}  hting  very  King  and  in  prif$m  &>  that  he 

^  could  not  refift  the  fame/' 

Some  writers  have  thought  it  fufficient  to  by^  that  die  whole 

Parliament  of  the  21ft  of  Richard  IL,  and  every  thing  done  in 

■  Hen.  IV.        k)  is  annulled  by  the  ift  of //irwry  I V.    But  this  anfwer  wiH 

^  ^  not  remove  the  difficulty,  if  there  be  any  in  the  cafe :  for  die 

objedion  is  not  founded  on  any  legiflative  or  judicial  ad,  (thofe 
aAs  are  undoubtedly  repealed,  y-but  barely  on  the  opinion  of  diat 
Parliament  i  and  the  fenfe  of  Parliament,  it  is  fiiid,  touching 
any  pafi  tnuiiaAion>  will  be  of  equal  weight,  whedier  it's  legi* 
fladve  or  judicial  a£b  continue  in  force  or  not. 

This  is  admitted.  But  it  muft  likewife  be  admitted,  diat  if 
.  the  opinion  of  a  (Ingle  Parliament,  unfupported  by  h&  or  prin- 
ciple, is  to  turn  the  (cale,  every  refdution  of  the  (ame  Parlia- 
ment, confidered  as  matter  of  men  opinion^  will  be  of  equal 
weight*  If  this  be  granted  me,  I  will,  as  fliordy  as  I  can,  ftate 
a  refolttdon  of  this  Parliament  upon  fome  very  conftitudonal 
points ;  and  then  leave  it  to  the  reader's  judgment,  how  bx 
it's  bare  opinion  is  to  be  regarded. 

fi2SaX*t  Scat.  In  the  1 0th  year  of  this  King  a  commiflion  of  a  very  extra** 

ordinary  nature  ifliied  under  the  great  feal,  and  had  the  con- 
firmadon  of  Parliament.  By  it  the  Duke  of  Ghucefter^  and 
ibme  others  by  name,  and  the  chancellor,  treafurer,  and  Iceeper 
of  the  privy-feal  are  conftttuted  die  King's  great  and  ftanding 
council  for  one  year,  for  the  purpofes  mentioned  in  the  com- 
miffion.  The  commtffioners'  powers  were  very  large,  and 
were  thought  to  be  derogatory  to  the  royal  prerogative :  and 
dierefore  the  King  and  his  minifters,  foon  after  the  difibludon 
of  the  Parliament,  entered  into  meafures  for  defeating  this  com- 
miffion.  One  expedient  was  to  take  die  opinion  of  the  judges 
Upon  the  whole  proceeding  \  a  refuge  conftantly  open  to  a  cor- 
lupt  adminiftration,  diough,  be  it  fpoken  to  the  honour  of  the 

profeiBon, 
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fvokSonf  not  always  a  fure  one ;  even  while  die  judges'  cotn^ 
taiifions  were  determinable  at  the  pleafure  of  the  crown. 

To  this  end,  die  judges  were  fummoned  to  attend  the  King 
at  Nottingham  \  and  the  two  chief-juftices,  and  diree  puifnes 
did  attend,  and  gave  anfwers  to  ten  queftions  which  were  pro- 
pounded to  them  in  the  King's  prefence.  Some  of  their  anfwers 
Wiere  to  this  effefi  *,  That  thoie  who  procured  the  ftatute  and 
coQUmi&on  juft  mentioned  were  to  be  puniibcd  with  deaths 
except  the  King  would  pardon  them ;  as  were  alfo  thofe  who 
moved  flbe  Kipg  to  confent  to  the  ftatute :  and  that  as  well  dM 
perfon  who  moved  in  the  laft  Parliament,  that  the  ftatute  where-* 
by  EdwardH.  was  depofed  (hould  be  laid  before  the  Parlia- 
ment, as  he  who  in  purfuance  of  that  motion  carried  the  fame 
into  Parliament,  arc  traitors  and  criminals  to  be  punijhed  with 
death. 

There  were  two  other  queftions,  which,  widi  the  anfwers,  I 
think  worth  tranfcribing. 

^  Sixth  queftion.  Whether  after  in  a  parliament  aflembled 
^  the  afiairs  of  the  kingdom,  and  the  caufe  of  calling  that  Par- 
^  liament  are  by  the  King's  command  declared,  and  certain 
^  articles  limited  by  the  King,  upon  which  the  Lords  and 
<*  Commons  in  tbit  Parliament  ought  to  proceed,  if  yet  the 
^  iaid  Lords  and  Commons  will  proceed  altogether  upon  other 
^  articles  and  affairs,  and  not  at  all  upon  thofe  limited  and  pro- 
^  pofed  to  them  by  the  K'ing,  until  the  King  fliall  have  firft 
^  anfwered  diem  upon  the  articles  and  matters  fo  by  them  ex- 
*'  prefled,  although  the  Kiug*s  command  be  to  the  contrary ;  Whe- 
^  ther  in  fuch  cafe  the  King  ought  not  to  have  the  governance 
^  of  the  Parliament,  and  efFedlually  over-rule  them,  fo  as  that 
^  they  ought  to  proceed  firft  on  the  matters  propofed  by  the 
^  King ;  or  whether,  on  the  contrary,  the  Lords  and  Commons 
^*  ought  firft  to  have  the  King's  anfwer  upon  their  propofals, 
^  before  they  proceed  farther." 

To  which  queftion  they  anfwered  imanimoufly,  «  That 
tt  the  King   in  that  behalf  hath   the  governance,  and  may 
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**  appoint  what  fball  be  firft  handled,  and  fo  gradually  ^diat 
^  next)  in  all  mattef  s  to  be  treated  of  in  Parliament,  even  to  tbi 
^  end  of  the  Parliament  \  and  if  any  perfons  fhall  ^Qi  contrary 
^  to  the  King's  pleafure  nude  known  therein^  tbej  are  to  U 
^f  unified  as,  traitors.** 

^Eighth  queftion,  Since  the  King  can^  whenever  he 
^  pleafeth,  remove  any  of  his  judges  and  officers,  and  juftify  or 
^  punifh  them  for  their  offences ;  whether  the  Lords  and  Com- 
*^  mons  can  without  the  will  of  the  King  impeach  in  Pariia- 
^  ment  any  of  the  faid  judges  or  officers  for  any  of  dieir  of« 
«  fences/* 

To  which  they  unanlmoufly  anfwered,  "  That  they  cannoC^^ 
^  and  if  any  one  fhould  fo  do,  he  is  to  hepunijhedas  a  traitor  J*  ^ 

In  this  manner  did  thefe  judges  proftitute  their  facred  cha- 
rader  I  But  a  proftitudon  fo  grofe  could  not  long  efcape  a 

ts  Eioli.  n.      publick  cenfure :  and  at  the  next  Parliament  a  cenfure  fuffi- 

ciently  fevere,  and  not  warranted  by  any  known  rule  of  law,  did 
pais  upon  them.  Their  own  meafure  was  meted  out  to  thenu  f 
But  in  the  21ft  of  the  King,  thofe  quefiions,  with  the  judges* 

?^n!iK-n^       anfwers,  having  been  read  over  in  full  parliament,  **  It  was 

^  demanded  of  all  the  eftates  of  the  Parliament,  how  they 
^  thought  of  the  aniwers  aforefaid :  and  they  faid,  that  they 
**  thought  the  faidjuftices  made  and  gave  their  anfwers  as  good 
^  and  lawful  liege  peo^  of  the  King  ought  to  do.*' 

A  Parliament  that  could  folemnly  adopt  principles,  fo  con- 
trary to  the  whole  tenor  of  the  ftatute  of  treafons,  anti-confti- 
tutional  in  every  point  of  view,  fubverfive  of  the  undoubted 
rights  of  Parliament,  and  of  all  freedom  of  debate  in  either 
Hbufe,  fuch  a  Parliament  muft,  unlefs  under  an  aftual  force^ 
which  moft  probably  was  the  cafe,  be  the  willing  tools  of  de- 
fpotick  power :  and  in  either  cafe  it's  bare  opinion  deferveth 
mo  manner  of  regard. 

I  will  now  confider  fomc  other  paflages  in  the  hi  (lory  of  the 
Pleas  of  the  Crown,  of  much  the  fame  tendency  with  that  I 

•  Thefe  queftions  and  anfwers,  being  copied  from  a  modern  tranflation,  dif- 
fer m  ftile  from  /?<?/?<i/  and  the  older  editions  of  the  IhCutes,  but  in  fenfe  and 
fubftance  they  agree  S^ith  all  of  them. 

f  See  ift  State  Trials,  i  &r.  the  proceedings  againft  Chief- Juflice  TrtfiSM 
an<l  others. 

havv 
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Iiave  already  examined.    The  learned  author  aflerteth  *iiKl)i  t  H^iie  So,(i^ 

great  truth,  that  a  King  defaao^  in  the  full  and  folc  pofleffioa  "'  ^  ***^ 

of  the  fovereignty,  is  fuch  a  King,  againft  whom  high  treafoa 

may  be  committed  within  the  ftatute  of  treafohs;  and  addeth^ 

that  treafons  againft  a  King  defa^Oy  not  being  attimpts  in  aid 

wfthi  rightful  b€iry  may  be  puniihed  in  the  time  of  a  King  Jk 

jun ;  and  that  thofe  who  have  affifted  the  ufurper,  though  ia 

the  a£lual  pofleffion  of  the  Crown,  have  on  the  regrefs  of  the 

Crown  to  the  right  heir  fuiFered  as  traitors. 

I  fear  it  will  avail  very  little  towards  the  fettling  any  point  of 
law  or  rule  of  right,  to  inquire  in  what  manner  princes,  on 
(uch  revolutions  as  thofe  alluded  to  in  thefe  paila^es  by  th^ 
learned  author,  have  treated  either  their  friends  or  their  ene- 
mies. It  is  not  to  be  imagined,  that  they  will  confider  the 
former  as  traitors  for  ads  of  hoftiljty  done  or  attempted  in  aid 
of  themfelves.  I  verily  believe  no  prince  in  his  right  fenles 
ever  did.  His  lordlhip  doth  indeed  ii^  the  paiTages  juft  cited  t  Ua]0  6i«faf. 
mention  the  cafe  of  Sir  R,alph  Grey ;  and  fuppofeth,  that  he 
was  puniihed  in  the  time  of  Edw.  IV.  for  treafons  committed 
againft  Henry  VI.  in  aid  of  Edward^.  But,  I  doubt,  that  cafe 
will  not  warrant  any  fuch  fuppofition* 

Sir  Ralph  was  taken  in  ailual  rebellion  againft  Edw,  IV.  4£<!.XV;a^ 
Ibme  years  after  he  had  been  in  full  poifeflion  of  the  Crown; 
and  was  beheaded  for  that  treafon,  and  for  that  alone ;  as  many 
more  were  at  the  fame  time.  He  was  likewife  degraded :  and 
the  book  faith,  that  the  reafon  of  his  puniihment  <^  en  tielman^ 
«*  ner^*  (by  degradation,  as  I  underftand  the  book,)  was  **  pur 
^  caufe  de  fon  perjury  W  doublenefs  que  il  avoitfait  al  Roy  Hen* 
•*  VI.  jades  Roy  ^c,  [fcf  auxi  al  Roy  Edward  U  quart  que  ors 
^  ^'"]  t  ^^  ^^^'  ^^  feems,  aded  a  part  truly  infamous,  had 
betrayed  both  fides,  had  broken  his  &ith  to  both  Kings :  and 
for  this  duplicity  he  was,  by  a  peculiar  brand  of  infamy,  dif- 
linguifhed  from  thofe  who  fufFered  with  him  for  the  lame  trea« 
ipn.     All  were  beheaded,  he  alone  was  firft  degraded. 

*  (See  the  concluiion  of  the  editor's  preface  to  the  fecond  edition.) 
*)*  The  words  between  the  hooks  the  learned  judge  hath  omitted.    (See  the 
fod  of  the  adYertifcmcnt  whiph  follows  the  author's  prefiice.) 

With 
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WiA  regard  to  the  mearcires  which  have  been  oMerved- Re- 
wards At  enemies  of  a  new  government)  after  a  long  ftruggle 
and  much  bIood*flied,  our  hiftorj  ftimiflieth  inftances  more 
than  enough,  of  a  moft  unwarrantable  revenge  taken  by  the 
prevaHing  faftion.  The  a^  of  attainder  pafled  agatnft  the 
chiefs  of  the  Lancajhian  party  in  the  firft  year  of  Bdw,  IV, 
which  the  learned  judge  alludeth  to  in  die  places  laft  dtedi 
were  of  that  k»nd :  to  be  accounted  for  only  by  the  heat  airf 
violence  of  the  times ;  never  to  be  drawn  into  precedent. 

For  Henry  VL  had  been  in  fiill  pofleffion  of  the  Crown 
dmoft  40  years  by  lineal  defcent,  and  under  a  parliamentary 
fettlement ;  in  which  die  whole  nation  had  acquiefced  for  60 
yeat^.  The  fortune  of  war  did  at  length  decifivdy  turn  die 
fcale  in  fiivour  of  Edward  at  the  batde  of  Towton-fteU;  but 
widi  die  lob  of  near  40000  EngBJh  fubjeds,  who  fell  on  that 
day.  And  at  fuch  a  jundure,  to  what  lengths  cannot  the  iVpeets 
of  revenge,  the  joys  of  conqueft,  the  profped  of  rich  plunder 
in  a  {rfenty  of  confifcations,  with  a  mifgiving  heart  ftill  dread- 
ing the  final  ifliie  of  things,— to  what  lengths  of  violence  can* 
not  thefe  incitements  carry  the  vindidive,  the  ravenous,  thfr 
timid,  bluftering  mortals,  who  upon  fuch  revolutions  either 
take  the  lead,  6rjoin  in  the  cry  !  At  feafons  fuch  as  thefe,  d)c 
ftill  voice  of  law  and  reafon  is  feldom  heard* 

I  fear  it  was  litde  attended  to  in  the  cafe  of  any  of  the  at* 
tainders  pafied  on  either  fide  during  the  unnatural  war  be« 
tween  the  two  Rofes.  Nor  ought  any  of  thofe  attainders  to 
be  confidered  as  cafes  from  which  the  principles  of  law  can  be 
deduced.  For,  as  his  lordihip  elfewhere  with  a  candour  hahi« 
f  Htie  274*       ^^  to  1^  obferveth,  <*  Parliaments  have  been  always  dbk^ 

(^  quious  enough  to  the  vi£tor ;  and  ready  to  pafs  attaindersyir 
**  hisfifftty  and  tbfircwH.*' 

s  I|al€6z.  H^^  lordftip  admitteth,  that  a  temporary  allegiance  was  due 

to  Henry  VL  as  being  King  de  faSfd.  If  this  be  true,  as  it 
undoubtedly  is,  with  what  colour  of  law  could  thofe  who  paid 
him  that  aUegiance  before  the  acceffion  of  Edw.  I  V«  be  con-* 
fidered  as  traitors  ?  For  call  it  a  temporary  allegiance,  or  by 
what  other  epitiiet  of  diminution  you  pleafe,  ftiU  it  was  due  to . 

him 
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bim  tvbili  in  full  poffeffUn  of  the  Crown :  and  confequenU)^  tbofe 
who  paid  him  that  due  allegiance  could  not^  with  any  fort  of 
propriety,  be  confidered  as  traitors  for  doing  fo. 

The  nth  of  Henry  VII,  though  fubfequent  to  thefe  tranf-  ii  Hen.  VII* 
a£tions,  is  full  in  point.     For  let  it  be  remembered,  tijat  though  *'  '* 
the  enacting  part  of  this  excellent  law  can  refped  only  future 
cafes,  the  preamble,  which  his  lord(hip  doth  not  cite  at  large,  i  Hale  c7»-« 
is  declaratoiy  of  the  common«law ;  and  confequently  will  ena*  ^^^ 
ble  us  to  judge  of  the  legality  of  paff  tranfa£lion$.    It  reciteth 
to  this  efFc£fc,  *<  That  the  fubje^ls  of  England  are  bound  by  the 
^  Anty  of  their  allegiance  to  ierve  their  prince  and  fovereigfi 
^  lordyor  the  time  being  in  defence  of  him  and  his  realm  againft 
«( every  rebellion,  power,  and  might  railed  againft  him ;  and 
<^  that  whatfoever  may  happen  in  the  fortune  of  war  againft  th» 
^^  mind  and  will  of  the  prince,  as  in  this  land  fomt  time  faji  si 
^  hath  beenfeeuy  it  is  not  reafonable,  but  againft  all  laws,  rea- 
^  fon,  and  good  confcience,  that  fuch  fubje£b  attending  upon 
^^  fuch  fervice  fhould  fuffer  for  doing  {heir  true  duty  and  fervice 
<<  of  allegiance."    It  then  ena(£ieth.  That  no  perfon  attending 
upon  the  King  for  the  time  being  in  his  wars  iball  for  fuch  f«r-\ 
vice  be  convict  or  attaint  of  treafon  or  other  offence  by  a£b  of 
parliament,  or  otherwife  by  any  procefs  of  law* 

Here  is  a  clear  and  full  parliamentary  declaration,  that  hf 
the  antient  law  and  conftitution  of  England^  founded  on  prin-*' 
ciples  of  reafon,  equity,  and  good  confcience,  the  allegiance  of 
die  fubje<^  is  due  to  the  King  for  the  time  being,  and  to  him 
alone.  This  putteth  the  duty  of  the  fubjeA  upon  a  rational 
and  bk  bottom.  He  knoweth,  that  protection  and  altegiaiice 
aK  reciprocal  duties.  He  hopeth  for  prote^ion  from  th* 
Crown,  and  he  payeth  his  allegiance  to  it  m  the  perfin  of  him 
lv<bQm  he  ieeth  in  full  and  peaceable  pofleffion  of  it :  he  en* 
ferctb  not  into  the  queftion  of  title,  he  hath  neither  leifure  nor 
ahilkies,  nor  is  he  at  liberty  to  enter  into  that  queftion :  but  he 
icntb  the  Ibuotaiiv  from  whence  the  bleiTipgs  of  gpvernm^atp 
Kbortjs peace,  and  plenty  flow  to  bim;  and  there  he  pgy^th  fait 
•Difg^ance.  And  this  eiEcelleot  law  hatb  fc«iired  bto  ?^m& 
all  ater-'fpckooings  on  drat  ^comi. 

It 
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It  being  admitted,  that  allegiance  is  due  to  a  Kii^  defa£i9  in 

the  full  and  fole  pofleffion  of  the  Crown,  it  will  follow,  that 

a  perfon  abfolutely  out  of  pofleffion,  but  claiming  tide,  is  not 

to  be  confidered  as  a  King  within  the  ftatute  of  treafons  ;  v^ch 

)  Hale  iQ4«        the  learned  judge  fuppofeth  to  have  been  the  cafe  of  the  houfe 

of  Tork  during  the  reigns  of  the  three  Henrys, 

I  would  a(k  therefore,  At  what  point  of  time  can  it  be  laid, 
upon  any  known  principle  oflawy  that  the  bond  of  all^i^icc 
due  to  Hen*  VI.  for  inftance  ceafed  ?  When  did  be  firil  be- 
come a  mere  difturber,  and  his  adherents  traitors  and  rebels? 
It  will  be  impoi&ble  to  maintain,  that  they  became  fo  the  mo» 
ment  Edward  marched  into  England  to  revenge  the  deadi  of 
his  father,  who  fell  at  the  batde  of  Wakefield  on  the  30th  of 
December  1460.  The  learned  judge  doth  not  contend,  that  they 
did :  and  I  freely  acknowledge  it  would  be  high  prefumpdon 
in  me  to  attempt  to  determine  with  precifion,  from  any  knmun 
rule  of  latvj  at  what  point  of  time  they  did  become  £>• 

It  is  very  true,  that  Edward's  firft  Parliament  made  not  the 
leaft  difficulty  of  fixing  the  commencement  of  his  reign  to  the 
4th  of  March  1461,  (the  year  confidered  as  commencing  the 
firfl  of  January) ;  about  which  time,  the  gates  of  London  hav- 
ing been  opened  to  him,  his  own  party,  fupported  by  his  army, 
proclaimed  him  there :  and  his  lordfhip,  in  conformity  to  the. 
judgment  of  that  Parliament,  fixeth  the  commencement  of 
Edward*^  reign  to  the  fame  day;  and  from  that  day  pro- 
nounceth  Henry  VL  a  mere  diflurber,  not  fo  much  as  k  King 
defa^o^ 

But  furcly  a  military  recognition  of  Edward's  ^iit^  flagranti 
helh^  for  it  was  nothing  more,  and  the  triumph  of  one  week  at 
flfiofl  that  immediately  followed  it,  cannot  widi  any  fort  of  pro- 
priety be  faid  to  have  put  him  into  the  real,  adual  pofleffion  of 
Ae  fovereignty.  His  viSory  at  Towton^Field  a  few  weeks 
afterwards  did  indeed  put  an  end  to  the  competition :  and  in  con- 
iequence  of  that  writs  ifTued  on  the  23d  of  A&y  returnable 
Pugaale.  die  6th  of  July  for  calling  a  Parliament  i  which  by  reaibn  of 

fome  remaining  troubles  in  the  kingdom  never  met.    On  the 
99th  of  June  he  was  crowned,  and  upon  die  4th  of  Novembef^ 


OBSERVATIONS    &c.  40X 

he  held  his  firft  Parliament,  for  which  the  writs  bore  teftt  the 

26th  of  July.  Dugdile. 

This  Parliament,  as  I  before  obferved,  fixed  the  commence- 
ment of  his  reign  to  the  4th  oi  March  146  r.     But,  I  doubt, 
the  incitements  before  mentioned  had  too  great  a  {hare  in  this 
meafure ;  for  by  this  retrofpe£l  to  flie  4th  of  March^  they  gave 
themfelves  fome  colour,  and  but  a  colour  of  law,  for  attainting 
many  of  the  chiefs  of  the  Lancaftrian  party  for  the  fhare  they 
had  in  the  battle  of  Towton-field  on  the  twenty-ninth  of  that  Cotton, 
month,  and  afterwards  in  fome  fmaller  anions,  before  matters  no.  20,  '%^ 
were  thoroughly  fettled.     Here,  I  fay,  the  prevailing  party  af- 
fumed  the  colour  of  a  legal  procedure.     But  they  had  not  even 
the  colour  of  law,  for  attainting  thofe  of  the  Lancaflrians  who 
bore  a  part  in  the  aftions  at  Wakefield^  and  at  other  places  ;  all 
antecedent  to  the  time  at  which  themselves  had  fixed  the  com- 
mencement of  Edward^s  reign,  and  the  period  of  Henry* ^ : 
and  yet  adls  for  that  purpofe  did  pafs  at  this  Parliament;  Ibid.K0.x7y 
though  the  faftion  of  York  had  afFefted  to  govern  in  the  name  '^'  *^' 
of  Henry  then  a<ftually  their  prifoner  from  the  middle  of  Juiy 
1460  to  the  middle  of  February  following,  if  not  longer  \  as 

appearetfa  by  many  publick  a£ls  in  Rymer's  collection.  x  i  Rym.  45^ 

/!•  t0  47X« 

One  of  them  is  too  remarkable  to  be  lightly  paUed  over. 

It  is  a  commiffion  from  Henry  himfelf  to  his  competitor,  Tefle 
(0  late  as  the  12th  of  February^  for  raifing  forces  in  Brijiol  and 
the  neighbouring  counties,  for  fubduing,  chaflifing,  and  bring- 
ing to  juflice  certain  rebels  and  traitors  then  in  arms  againfl 
the  King  \  meaning  the  Queen,  the  Prince,  and  other  chiefs 
of  the  Lancaftrian  party  then  at  the  head  of  a  formidable 
army,  in  defence  of  the  King's  perfon  and  government  ♦. 


*  "  Rex  freecl}arijlimn  confanptineo  nojlro  Fdwartio  duct  Eborum^  falutem. 

<*  Si  latis  quOii  quidum  fubditorum  mjlrorum  qui  v*ti  /igei  mfh-'t  tfft  debent  6sf  Unentur^ 
**  irtabohcafraudcftdufiiy  In  numero  tton  modieo  modo  guinno  arnattti^^fs  propria  timeri' 
''  tote  ^  audacia  congregirunt^-J^  de  temple  in  tempus  alios  jnfautfMff  ad  fiatum 
•*  ncfirum  6f  regrd  mjlri  potitiaim  rcginun  jubvertat^m^  Jibi  con^egant  fsf  coMgregan 
*'  intindanti 

<<  JV«5  wrum  tgmtritati^  prafumptioni  &  audaciee  obvian  vo/aiteSf  ac  d$  tiobiSiai*^ 
'*  JlreHuitale,  &  providd  circumfpeSione  veftrisy  pUnius  confidsn/es, 

<*  ^ffignavitmt  vos^  ac  vobis  plmnm  commuimus  potr^ntem^  ad  adifocandum  vobis 
*'  olmes  Sfjingulos  ligeosmfiros  vilLe  Brijhjlijt  ad propcijcendum  volifcum  contra  preC" 
**  Jatoiprafvmptorti  atqui  rebtHei  nojlroi'—ad  corttm  praJHmptiontnif  temeritniem  &  au- 
•■  daciam  rtpritrundun^^^yfi  res  exigerit,  tan^amboftettg  rtbtlUt  nofiroi  proctdindum^ 
**  ftT  toJJUm  txpugnatidunh 

C  C  "  -^^nw* 
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What  contradidions  cannot  the  luft  of  power  reconcile! 
To  what  dirty  expedients  cannot  ambition  fometimes  floop  ! 

The  cafes  cited  by  the  learned  judge  do  not  in  the  leaft 
fliake  the  principle  already  advanced^  that  the  throne  being 
full,  any  perfon  out  of  poireffion,  but  claiming  title,  be  his 
pretenAons  what  you  pleafe,  is  no  King  within  the  ftatute  of 
treafbns. 

I  am  aware  of  the  judgment  of  the  court  of  King's  Bench 
JCeL  15-  in  the  cafe  of  Sir  Henry  Pane^  **  That  King  Charles  the  fe- 

«  cond,  though  kept  out  of  the  exerclfe  of  the  kingly  office, 
^  yet  was  ftill  a  King  both  D£  facto  and  dejure:  and  diat 
<<  all  a£ls  done  to  the  keeping  him  out  were  high  treaibn." 

Sir  Henry  Vane\  was  a  very  Angular  cafe,  and  the  tranf- 
a£tions  in  which  he  bore  a  part  happened  in  a  conjuncture  of 
affairs  which  never  did  exift  before,  and,  I  hope,  never  will 
again ;  an  ufurpation  founded  in  the  diflblution  of  the  antient 
legal  government,  and  the^total  fubyerfion  of  the  conAitution. 

I  will  therefore  fay  nothing  to  the  merits  tii  the  queftion 
more  than  that  the  rule,  laid  down  by  the  court,  involved  in 
the  guilt  of  treafon  every  man  in  die  kingdom  who  had  acEied 
in  a  publick  flation  under  a  government  pofTclTed  in  fa^  for 
twelve  years  together  of  fovcreign  power ;  but  under  various 
forms  at  different  times,  as  the  enthufiafm  of  the  herd  or  the 
ambition  of  their  leaders  di£bted  *• 

But  this  refolution  hath  not  in  the  leail  fhaken  the  principle  I 
contend  for:  it  doth  in  reality  fuppofe  the  truth  of  it;  for  if 
Charles  the  fecond  was  King  db  facto  from  the  death  of  his 

**  DatmtS  ttiam  univtrjii  6f  f.n^ulii  ligtii  6f  ftib£tis  mjirlt-^jxrmtcr  in  mnniatii^ 
«  ^0«/  V9bi%  im  ixea/tiofu  pr,^mijfarum  intend.  nttsJtHt-^^u/ifuiiut  manJatitp  comim^tmify, 
^*  bus  feu  prociamalvmibui  ptrantea  fn^is  mn  ^Jlantibui* 

'*  Ttjit  rege  apud  iVefhmnafi**  turn  duodtcimo  £t  FsbruariU 

**  Ftr  coHcHmm.** 

*  Lord  Chief-Juftice  H/ile^  when  of  high  rnnk  at  the  bar,  took  the  engage- 
1  St.Tri«  iCQt      fnenty  "  To  be  true  and  faithful  to  the  communwealth  of  England  v/ithmt « 

**  JGng  or  Houf*  of  Lords,**  This^  in  tU  ftmfe  of  thofi  who  i»ipeftd  ii,  was  pUinly  aa 
engagement  for  abolilhing  kingly  government,  at  leaft  for  fapporting  the  abo- 
lition of  it :  and  with  regard  to  thofe  wlio  took  it,  it  might,  upon  the  prin- 
ciples of  Sir  Hwy  VaTtt*s  cafe,  have  been  eaily  improved  into  an  overt^^adt  of 
tteafon  againft  King  Char  Us  II. 

X  &ther, 
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father,  everything  done  from  that  time  in  prejudice  to  his  right 
was  undoubtedly  high  treafon. 

The  only  difficulty  is,  What  did  the  court  mean  by  a  King 
defaSio  ?  They  could  not  mean,  what  every  (bul  before  them- 
felves  underftood,  a  King  in  the  a£hial  and  full  exercife  of  the 
regal  power.  They  meant,  I  prefums,  as  his  Lordihip  upon  i  Hale  104. 
anodier  occafion  is  pleafed  to  exprefs  himfelf,  one  quasi  in 
pojfejjion  of  the  crown ;  fince,  during  the  ufurpation,  no  other 
perfon  did  claim  to  a£l  under  the  regal  title. 

The  diftin£):ion  between  de  jure  and  de  faSto  Kings  was 
taken  up  by  the  houfe  of  York  to  ferve  the  purpofes  of  ambition 
and  revenge.  By  the  former,  they  meant  thofe  who  are  pre- 
fumed  to  have  fucceeded  to  the  crown  in  a  regular  couHe  of 
defcent.  By  the  latter,  thofe  who  have  not  had  that  claim  to 
it.  The  former  were  in  their  efiimation  the  only  rightful 
Kings.  The  latter,  not  excepting  fuch  as  have  claimed  under 
a  parliamentary  fettlement,  no  better  than  fortunate  ufurpers. 

This  doftrine  perfectly  fuited  the  views  of  that  faftion.  For 
the  crown  having  been  entailed  by  aft  of  parliament  on  Henry  7  H.  IV.  e.  s. 
IV.  and  his  iffue,  the  houfe  of  Yor-k  faw  itfelf  totally  exclud- 
ed ;  unleft  it's  pretenfions  could  be  fupported  by  a  tide  paRA-  f 
MOUNT  to  the  power  of  Parliament*  Proximity  in  blood  was 
it's  only  refuge,  and  to  that  the  partizans  of  that"  houfe  re- 
forted  :  and  in  fo  doing  they  brought  upon  themfelves,  in  my 
opinion,  the  whole  guilt  of  that  deluge  of  blood,  which  was 
afterwards  fpilt  in  the  unnatural  war  between  the  two  houfes. 

It  is  not  to  be  wondered  at,  that  men  whofe  ambition  fug- 
gefted  to  them  the  hope  of  over-turning  an  edablifhment,  to 
which  th^nfelves,  their  anceftors,  and  the  whole  nation  had 
fubmitted  for  more  th?m  half  a  century,  (hould  endeavour  to 
convince  n)ankind  of  the  reftitude  of  their  intentions  and  the  - 
juftice  of  their  claim.  Nor  is  it  at  all  furprizing,  that  their 
followers,  in  the  heat  of  the  timesj  fhould  fufFer  themfelves  to  be 
eafily  convinced ;  for  in  the  ferment  of  parties,  leaders  never 
blujh^  and  the  herd  of  the  party  feldom  think.  But  that  perfons 
who  are  placed  at  an  happy  diftance  from  thofe  difaftrous 
times  fhould  in  cool  blood  revive  and  adopt  a  doffarine,  which 

C  c  2  hath 
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hath  once  laid  their  country  wafte,  is  not  fo  cafily  accounted 
for« 

But  (ince  this  hath  been  done  by  learned  men,  among  whom 
Lord  Chief-Juftice  HaU*%  name  muft  be  mentioned  with  all 
juft  regard,  I  will  endeavour  to  point  out  what  I  take  to  have 
been  the  radical  miAake,  which  led  them  into  a  train  of  fpe- 
cious,  but  falfe  reafoning  upon  this  rubje6L 

They  feem  net  to  have  fufficlently  attended  to  the  nature 
and  ends  of  civil  power,  whereof  the  regal  dignity  is  a  priH- 
cipal  branch.  They  feem  to  have  confidcred  the  crown  and 
royal  dignity  merely  as  a  defcendable  property;  as  an 
eftate  or  intercft  vefted  in  the.  pofleflbr  for  the  emolument  and 
grandeur  of  himfelf  and  heirs,  in  a  regular  invariable  courfe  of 
defcent.     And  therefore,  in  queftions  touching  the  fucccfEon, 

•  they  conftantly  refort  to  the  fame  narrow  rules  and  maxims 
of  law  and  juftice,  by  which  queilions  of  mere  property,  the 
title  to   a  pigftyc  or  a  layftall,  are  governed;  and  thenc« 

,  conclude,  that  the  legiflature  itfelf  cannot,  without  manifeft 
injuflice,  interrupt  the  antient,  legal,  eftabliflied  order  of  fuc- 
ceflion.  It  cannot,  fay  they,  without  injuflice,  give  to  one 
branch  of  the  royal  family,  what  by  right  of  blood  belongcth 
to  another. 

Thus  they  argue :  and  if  I  could  conceive  of  the  crown,  as 
of  an  inheriunce  of  mere  property^  I  fhould  be  tempted  to  argue 
in  the  fame  manner.  But  had  they  confidered  the  crown  and 
royal  dignity,  as  a  defcendable  office,  as  a  trust  for  mil- 
lions, and  extending  it's  influence  to  generations  yet  unborn ; 
had  they  confidered  it  in  that  light,  they  would  foon  h^ve  dif- 
covered  the  principle  upon  which  the  right  of  the  legiflature 
to  interpofe  in  cafes  of  neceffity  is  manifeftly  founded :  and 
P.  i%u  that  is  the  salus  populi,  already  mentioned  upon  a  like  oc- 

cadon. 

There  is,  and  for  many  ages  paft  bath  been,  a  certain  or« 
der  of  hereditary  fucceflion  eftablifhed  among  us :  but  it  was 
for  the  fake  of  the  whole,  and  to  avoid  the  many  inconve- 
niences to  which  an  uncertain  fucceffion  is  fubjec^,  that  this 
order  of  hereditary  fucceffion  ever  took  place ;  for  no-body  can 
fay,  that  this  or  any  other  particular  mode  of  government 

is 
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is  founded  in  natural  right.  Nature  difcovered  the  neceiSty  of 
civ3  government,  but  the  feveral  modes  of  it  are  either  mat- 
ters of  chpice  or  refulting  from  mere  nece/Gty  or  accident 

Hereditary  fuccefSon  in  monarchical  ftates  is  nothing  more, 
than  an  expedient  in  government  founded  iri  wifdom  and  tend- 
ing to  publick  utility  :  and  confequently,  whenever  the  fafety 
of  the  whole  requireth  it,  this  expedient,  like  all  rules  of  merely 
pofitive  inftitution,  muft  be  fubje£t  to  the  contmul  of  the  fu- 
preme  power  in  every  ftate.  Otherwife  a  nation  will,  in  num- 
berlels  cafes  which  might  be  mentioned,  find  itfelf  under  a  fatal 
neceffity  of  finking  into  ruin,  inevitable  and  irretrievable  :  but 
certainly  no  nation  was  ever  doomed  to  fubmit  to  the  greateft 
of  all  evils,  out  of  pure  deference  to  a  prudential  expedient. 
This  is  too  abfurd  to  be  conceived. 

L^  me  add,  that  in  the  Parliamentary  fettlement  already 
mentioned  and  in  thofe  I  fhall  mention,  (the  powers  delegated* 
to  Hen,  VIII.  only  excepted,)  the  legiflature  hath  proceeded 
upon  a  full  convidlion  of  the  utility  of  this  expedient :  for 
when  it  hath,  upon  emergent  occafions,  excluded  one  branch 
of  the  royal  family  claiming  by  defcent,  it  hath  conftantly  efta- 
blifhed  another  in  a  courfe  of  hereditary  fucceflion.  Title  by 
defcent  was  always  efteemed  by  the  legiflature  a  wife  expedient 
in  government :  but,  in  cafes  of  neceftity,  it  was  never  thought 
to  confer  an  indefeafible  right  j  becaufe  that  would  have  been, 
to  defeat  the  end  for  the  fake  of  the  means, 

I  have  faid,  that  thofe  who  have  revived  the  do<5lrine  upon 
which  the  houfe of  Tari  founded  it*s  claim  are  conflantly  reforting 
to  the  lame  narrov/  rules  by  which  queftions  of  mere  property 
dre  governed.  I  doubt  I  was  a  little  too  hafty  in  that  oSfer- 
vation :  for,  in  the  cafe  of  the  Crown,  they  exclude  one  rule^ 
which  entereth  into  all  queftions  of  mere  property,  and  is  evi- 
dently founded  in  publick  utility  j  I  mean  that  whereby  a 
right  is  acquired,  or,  which  in  the  iffue  of  things  will  amount 
to  the  fame,  the  remedy  is  barred,  by  pofTeiSon,  acquiefcence, 
and  effluxion  of  time.  The  principle  on  which  this  rule  is 
foiuided  is  plainly  this ;  the  publick  good  muft  always  be  pre- 
^rred  to  die  intereft  of  individuals,  and  the  publick   good 

Cc  3  evidently 
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evtdendy  requiredi,  that  property  (hould  not  lie  open  to  per- 
petual litigation. 

This  they  will  not  deny  in  the  cafe  of  private  rights :  bat 
in  the  cafe  of  the  Crown,  they  fay  the  remedy  of  the  rightful 
heir  is  not  barred  even  by  poflefSon  and  acquiefcence  for 
many  ages  or  defcents.  Give  me  leave  to  aik.  What  is  this 
remedy  ?  What  hath  it  been  in  all  ages  and  nations  ?  Nothing 
lefs  than  the  calamities  of  an  inteftine  war  -,  a  remedy  infinitely 
worfe  than  the  difeafe. 

It  is  admitted,  that  the  remedy  by  civil  fult  is  barred  by  pof- 
feffion  and  effluxion  of  time,  and  that  publick  utility  requireth 
it  (hould  be  fo.  And  can  it  be  imagined,  that  the  molV  dread- 
fid  of  all  evils  is  the  only  remedy  that  is  never  to  be  barred  } 
The  rule  I  have  already  pointed  tOj  fabispdpuliy  fumiiheth  a 
dear  and  ready  anfwer. 

I  have  nothing  at  prefent  to  add  upon  the  foot  of  reafon 
and  publick  utility,  except  it  be  to  refer  the  reader  to  what 
hath  been  already  offered  in  a  fimilar  cafe  touching  the  right 
of  felf-defence,  grounded  on  the  primitive  law  of  felf-prefer- 
vation.  One  clue  will  in  both  cafes  lead  him  very  fafely 
through  all  the  difficulties,  which  the  enthuHafm  of  party  hath 
thrown  in  his  way. 

I  will  now  confider  the  queftion  upon  the  foot  of  hiflorical 
evidence,  and  the  principles  of  our  conftitution. 

I  do  not  intend  to  enter  minutely  into  the  hiilory  of  the 
fucceffion.  That  part  hath  been  undertaken  by  others,  and 
well  executed.  I  (hall  confine  myfelf  to  a  few  a£b  of  Par-* 
liament. 

I  have  already  taken  notice  of  the  entail  in  fiivour  6t  Henry 

the  fourth  and  his  iffiie;  that  in  hvour  of  Henry  the  feventh 

and  his  ilTue  will  be  barely  mentioned.     I  proceed  to  the  time 

a8  H.VIII.  C.7.  of  Henry  VIIL     The  (latute  of  the  28th  of  that  King,  pafTed 

after  his  marriage  with  the  lady  Jane  Seymour^  afbcr  declaring 
the  King's  marriage  with  Queen  Katherine  void,  and  his  mar- 
with  Anna  Boleyn  likewife  void,  and  the  ifTue  of  boA  marriages 
illegitimate,  limiteth  the  Crown  to  the  fons  of  the  King  and 
Queen  fucceffively  and  the  heirs  of  their  bodies,  remainder 
to  the  King's  fons  by  any  future  wife  in  like  manner,  re- 
mainder 
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mainder  to  the  daughters  of  the  King  and  Queen  fucceffivdy 
and  to  the  heirs  of  their  bodies. 

And  after  reciting,  that  if  the  King  fliould  die  without  law- 
ful ifliie,  no  provifion  having  been  made  in  his  life-time  touch- 
ing the  fucceffion,  the  realm  in  that  cafe  would  be  deftitute  of 
a  lawful  governour,  '*  or  elfe  percafe  incumbered  with  fucb  a  See  the  lAi 
perfon  that  would  covet  to  afpire  to  the  fame  y  whom  fhefubjeSfs  • 
of  this  realm  Jhall  not  find  in  their  hearts  to  love^  dread  and 
"  obediently  ferve^  as  their  Sovereign  Lord*y*  it  goeth  oh  to 
impower  the  King,  in  default  of  iffue  of  his  body,  by  letter* 
patent  or  by  laft  will,  to  limit  die  Crown  to  fuch  perfon  or 
perfons  in  poffeffion  or  remainder,  and  according  to  fuch  eftate, 
and  after  fuch  maimer,  form,  fafliion,  order,  and  cpndition,  as  h»  • 
(hall  judge  expedient. 

It  fiirther  enafteth,  that  the  perfons  fo  to  be  appointed  ihall 
enjoy  the  Crown  fubjed  to  the  limitations  and  conditions,  in 
like  manner  ^  as  if  they  had  been  lawful  heirs  to  the  fame^  or  as  seethe  a£L 
**  if  the  Crown  had  been  given  and  limited  to  them  plainly  and 
'<  particularly  by  fpecial  names  and  fufficient  terms,  by  full  and 
^  immediate  authority  of  the  High  Court  of  Parliament. 

The  35th  of  the  King,  which  is  flrongly  inforced  by  the  firft   35  H.  Viil.  c.  i. 
oi  Edward  VL,  reciting  the  laft  ad,  enafteth  and  declareth,   »£«^-VI»  cxa. 
that  in  default  of  lawful  ifliie  male  or  female  of  the  King  and 
Prince  Edward^  the  Crown  (hall  be  and  remain  to  the  Princefs 
Mary  the  King's  daughter  and  the  heirs  of  her  body,  upon  fuch 
conditions  as  the  King  {hall  appoint  by  letters  patent  or  laft 

*  This  feemeth  lo  be  pcinted  2X.  Jarnc^  V.  of  Scoiimd^  who  was  at  this  time 
the  next  in  fnccefiion  upon  the  failure  of  the  King's  ilfue  :  not  barely  as  being 
<]erc€n(]c<l  from  the  union  of  the  two  rofes,  but  under  a  parliamentary  enLiil  in  %tA,  ParL 
favour  of  Hin.  VII.  anU  the  heirs  of  his  body,   made  before  that  union  took   I  H.  VII. 
place;  I  mean   before  the  King's  marriage  with  the  Princefs  £/r»ii</i&  J  and  SccBacon'f 
confequently  to  the  exclufion  of  her  and  the  whole  houfc  of  Tork,  ^  ^^^f  ^hU^* 

But  cotwithftanding  the  near  relation  tlie  houfe  of  Stuari  ftood  in  lo  the  matter, 
crown  o(  Engitmtf,  Scatiand  was,  during  all  King  Henry  g  reign,  the  fam?  de- 
tefted  enemy  it  had  been  for  ages  paft:  and  a  national  prejudice  operated  in 
both  kingdoms  as  ftrongly  as  ever.  Bat  that  prejudice  was  happily,  in  ^reat 
meafure,  worn  out  by  time  and  a  change  of  circumftances  before  the  acceilton 
of  oar  Jam*sl\  for  upon  the  murder  of  his  father,  and  the  expulfioa  of  his 
mother  which  foon  followed^  FtMcb  counfels  no  longer  prevailed  in  Scotland,  j^^^  xc^. 
Queen  £/iV^/^took  the  Infant-King  and  the  reformers,  who  were  the  govern, 
ing  party  and  had  the  popular  interefl,  under  her  proc:;£tioti ;  and  the  King,  on 
his  part,  preferved  at  leaflthe  appearance  of  (Iridl  amity  with  her  to  the  time  of 
^r  death* 

C^Q4  will; 
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wiQt  remainder  -to  the  Lady  Elizabeth  in  like  manner:  ^md  if 
tfaey  ihall  bodi  fail  in  performing  the  conditions,  or  die  without 
iflue,  the  King  is  again  impowered  to  limit  the  fucceffion,  as  by 
thelaftaa. 

* 

The  legillature  in  thefe  a6h  evidently  proceeded  upon  a  full 
conviction  of  the  truth  and  utility  of  both  the  principles  already 
mentioned,  namely,  that,  no  ad  of  the  legiilaturc  intervening, 
the  Crown  and  royal  dignity  ought  to  defcend  from  anceftor  to 
heir  in  a  certain  eflabliflied  courfe  of  defcent ;  but  that  this 
courfe  of  defcent  is  fubjeCl  to  the  controul  of  the  legiflature. 

The  former  z&  declareth  die  Princefles  A^ry  and  Eltzabetb 
illegitimate.  The  latter,  upon  zft/ppo/hhn  of  their  illigitimacjj 
poftponeth  diem  even  to  all  the  lawfiil  \S\xt female oiHtit  King; 
and  yet,  in  default  of  lawful  iflue  of  the  King  and  Prince,  it 
limiteth  the  Crown  to  them  fuccefllvely  and  the  heirs  of  their 
refpedive  bodies,  in  preference  to  all  the  other  iflue  of  Henry 
the  feventh. 

It  cannot  be  denied,  that  the  legitimacy  of  each  of  the 
PrinceflTes  was  liable  to  fome  difpute.  I  think  it  impof&ble  to 
fupport  the  legitimacy  of  both ;  though  fome  writers  from  a 
seal  for  the  lineal  fucceflion  have  attempted  it. 

X  M^ar.fiff.s*         Queen  Mary  was  advifed  to  get  all  the  ads  which  ftood  in 
**  '*  the  way  of  her  legitimacy  repealed,  as  far  as  concerned  berjelfi 

and  the  marriage  of  her  father  and  mother  declared  valitd,  die 
fentence  of  divorce  a  nullity,  and  herfelf  the  legitimate  iiTue  of 
the  King.  But  Elizabeth  took  a  wifer  courfe.  She  had  full 
pofleflion  and  a  clear  tide  under  a  Parliamentary  fettiement} 
and  wifely  reiling  on  that,  fhe  fufFered  all  altercadon  about  the 
marriage  of  her  fether  and  mother,  and  the  divorce  grounded 
on  a  fuppofed  pre-contrad  on  her  mother's  part,  to  fink  into 
perpetual  oblivion, 

X  Eliz.  c  J.  I  think  I  am  warranted,  even  by  the  aft  for  recognizing  her 

tide,  in  faying,  that  fhe  refled  on  her  Parliamentary  title :  for, 
the  peculiar  circumftances  of  her  cafe  confidered,  a  bare  recog- 
nition, in  general  terms,  of  her  right  and  defcent  from  the 
blood-royal,  unlefs  the  ad  had  been  more  explicit,  amounted,  in 
my  opinion,  to  no  more  than  a  ceremonious,  but  cold  compli- 
ment to  the  Throne.   It  is  true,  the  ad  doth  declare  her  to  be  as 

full; 
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fully  intitled  as  her  father  or  brother.  This  may  be  (b,  fince 
in  the  judgment  of  Parliament  (he  had  as  good^  though  poiEbly 
not  the  fame  title  they  had.  It  goeth  on  and  declaredi  her  as 
fully  intitled  as  her  filler.  She  certainly  was.  But  how  doth 
that  matter  ftand  upon  the  foot  of  this  zGt  ?  The  Queen  is 
declared  to  be  as  fully  intitled  as  her  fifter  was  at  any  t\tntjince 
thtjiatute  of  the  lit h  year  of  King  Henry  VIII.,  the  acl  of  fet- 
tlcment  already  cited.  This  declarafton,  fo  guarded  and  limited, 
feemeth  ftrongly  to  imply,  either  that  in  the  judgment  of  Par- 
liament Queen  Mary  had  no  title  antecedently  to  that  ad,  or 
that,  Elizabeth  having  no  other,  it  was  thought  but  decent  to 
put  the  fifter,'s  upon  an  equal  foot,  as  former  Parliaments  had 
done. 

Thefe  things,  together  with  the  care  taken  to  corroborate 
the  2i&  of  fettlemcnt  by  a  frefli  confirmation  of  it,  though  the 
ftatute  of  Edward  Vh  before  cited  had  ftrongly  inforced  it,  P«407. 
and  an  exprefs  repeal  and  abrogation  ^  of  all  judgments  and  Seethe  Aft» 
**  decrees  by  whatfoever  power  or  authority  given,  and  of  every . 
<<  claufe,  matter,  or  thing  in  any  aA  or  a£b  of  Parliament  re- 
**  pugnant  to  it,"  thefe  things,  I  lay,  fhew,  that,  whatever  other 
title  the  Queen  might  be  prefumed  to  have,  her  title  under  the 
2St  of  fettlement  had  plainly  the  preference :  and  in  hSkj  upon 
the  firft  notice  of  her  fifter's  death  (he  was,  by  order  of  the 
Houfe  of  Peers  then  fitting,  proclaimed  true  and  lawful  heir  to 
the  Crown,  according  to  the  a6l  of  fuccejfion  tfthe  ^^tb  year  of  Canc'^u 
Henry  VIII. 

The  aft  for  recognizing  the  title  of  her  fucceflbr,  penned  j  Jmz.  L  c4. 
in  a  ftrain  of  adulation  fuited  to  his  tafte,  after  mentioning  the. 
happy  union  of  the  houfes  of  Tork  and  Lancajler^  carrieth  his 
predigree  back  to  Elizabeth  the  eldeft  daughter  of  Edward 
IV.,  wife  of  Henry  VII. ;  and  is  totally  filent  with  regard  to 
the  entail  on  Henry  VII.  and  his  iffue,  by  which,  as  I  before 
obferved,  £//2U7^r/A  herfelf  and  the  whole' houfe  of  Tork  were  P*403* 
excluded.     But  it  is  obfervable,  that  the  tender  of  perpetual 
loyalty,  faith  and  obedience,  which  the  Parliament  in'tenns  of 
deep  humility,  ^^  even  upon  the  Knees  of  their  hearts^**  makes  Seethe  AA» 
to  him,  is  carried  no  farther  than  to  his  own  perfon  and  his 
f oyal  progenv  and  pofterity  for  ever  j  in  other  words  of  Icfs 

found 
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found  but  equal  importi  the  heirs  ef  bis  iodf.  This  is  wcrj 
confident  with  the  entail  on  Henry  VII,  and  his  ifliie ;  and 
tal^cth  in  the  whole  extent  of  the  King's  title  as  founded  on 
that  entail:  but  feemeth  to  be  far  (hort  of  a  title  derived 
either  from  the  houfe  of  YorJk  or  Lancajlery  or  from  the  union 
of  both* 

The  powers  delegated  to  Henry  VIII.  by  the  ftatutes  I  have 
cited  favour,  it  mufl  be  confefied,  very  ftrongly  of  the  temper 
if  the  times.  But  ftiU  they  imply  a  full  convtdion  of  the  truth 
of  the  principles  I  have  laid  down.  For  the  legiflature,  in 
order  to  give  to  the  King's  nomination  the  utmoft  liability  the 
conftitudon  will  admit  of,  declareth,  that  the  Kin^s  nominees 
ihall  hold  and  enjoy  in  like  manner  as  if  they  had  been  lawful 
heirs  to  the  Grown  ;  ^  or  as  if  the  Crown  had  been  given  and 
^  limited  to  them  by  name  by  the  full  and  immediate  authority  of 
«*  Parliament^ 

The  law  of  England  kwxwt^  of  no  tide  to  the  Crown,  ex* 
cept  ri^t  of  blood,  or  the  defignation  of  Parliament.  Thefe 
titles  are  well  known :  and  accordingly  thefe  a£b  give  to  the 
King's  nominees  the  ftrength  and  fecurity  of  both.  Let  me 
add,  that  the  full  and  immediate  authority  of  the  Icgiilature  in 
the  matter  of  the  fucceffion  muft  have  been  prefuppofed  as  a 
matter  paft  all  difpute ;  otherwife  a  delegation  of  that  authority 
would  have  been  no  better  than  an  idle,  vain  and  inefFedhial 
parade ;  an  infult  upon  common  fenfe,  and  an  affront  to  the 
King  himfelf. 

The  principles  I  have  endeavoured  to  colled  by  implication 

.    and  necejfary  fuppofal  from  the  a£ts  already  cited  are  plainly 

and  exprefsly  eflablifhed  by  the  ftatute  of  the  13th  of  Queei; 

13  £liz.c/i.      Elizabeth  \  which  enadeth,  among  other  things,  ^  That  if  any 

^  perfon,  during  the  Queen's  liife,  ihall  affirm  or  maintain, 
"  that  the  common  law  of  the  realm^  not  AtTERfiD  bv  Par- 
^  LiAMENT,  ought  not  to  dire£^  the  right  of  the  Crown  of 
<^  England^  or  that  the  Queen  with  the  authority  of  Parliament 
^  is  not  able  to  make  laws  of  fufEcient  force  to  limit  and  bind 
^  the  Crown,  and  the  defcent,  limitation,  inheritance,  and  go- 
^  vemment  thereofi  every  perfon  fo  affirming  or  maintaining 
«*  ihall  be  judged  a  traitor,  and  iha)l  f^fFer  and  fprfeit  as  iq 

«cafe? 
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*  cafes  of  high  treafon:  and  everjrperfon  fo^affirming  otwaSA^ 
^  tsunii^  after  tlu  dectaft  of  the  ^eett  fUdll  forfeit  all  bis  goOdiT^ 
**  and  chattels/* 

It  likewife  enaiSeth)  <^  That  whoever  during  the  life  of  the 
**  Queen  fhall  by  writing  or  pointing  declare,  before  it  befo  eftjt's 
^  blijhed  and  affirmed  by  a^  of  ParU^menty  that  any  peribn  ia 
^  particular,  except  the  iflue  of  her  Majefty,  is  or  ought  to  be 
^  right  heir  and  fucceffor  to  the  Queert^  fliiaH  for  the  firflof* 
^  fence  fufFer  imprifonment  for  one  year,  and  forfeit  one  half  oP 
<^  his  goods ;  and  for  the  fecond  offence  fhall  incur  the  patns* 
^  and  penalties  infli6ied  by  the  flatotes  of  provtfion*  and  prae*- 
^  munire  *•" 

The  claufe  of  this  aft  firft  cited  needeth  no  comment.  The 
other  flieweth,  that  the  eventual  right  of  any  individual,  though 
grounded  on  common  or  flatute  law,  was  judged  a  queflion 
too  big  for  ordinary  diicuiEoli,  and  proper  only  for  the  dif- 
cuffion  of  the  legiflature.  * 

That  part  of  the  firfl  claufe  which  regardeth  the  power  of 
Parliament  in  the  matter  of  the  fuccef&on  was,  in  fubflance,  4  Aft.cS. 
revived  and  re-enaSed  twice  in  the  time  of  the  late  Queen. 

But  I  pa&  over  all  the  a£ls  touching  the  fucceffion  made  at 
or  fince  the  revolution,  which  are  well  known.  My  intention 
in  what  I  have  now  fubmitted  to  the  judgment  and  candour 
of  the  reader  was  to  fhew,  that  the  powers  happily  carried  into 
execution  by  thofe  a£b  have  their  foundation  in  the  reafon  of 
things,  in  the  nature  of  government,  and  in  the  principles  of  our 
conflitution. 

It  may  poiTibly  be  objeded,  that  the  flatutes  I  have  cited  are 
no  evidence  of  a  rights  they  prove  nothing  more  than  fads. 
Parliaments,  it  may  be  faid,  have  a&ed  under  an  undue  influ* 
ence:  the  power  of  the  crown  hath  overawed  them,  or  the  fpirit 
of  faftion  hath  mifled  them.  This  may  be  true  in  fome  in- 
ftances  \  and  were  it  fo  in  more,  my  argument  would  not  in  the 
leafl  be  afFefted  by  it.    The  ftatutes  I  have  cited  prove  a  long 


•  The  printed  ftatutes  I  have  cited  on  this  fubjeA  are  not,  as  I  remember^ 
inierted  at  large  in  any  coiledtion  of  the  ftatutes  iince  K^JUtt  i6x8. 

iilagc, 
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ufiige,  an  uniformity  in  principle  and  pra&ice  for  many  ages 
back.  This  I  conceive  to  be  a  proper  evidence  of  a  conftito- 
tional  right;  becaufe  many  of  our  conftitutional  rights  are  ca- 
pable of  no  other,  and  were  never  thought  to  ftand  in  need  of 
any  other :  and  it  is  no  objedion  to  any  conftituttonal  powers, 
that  thofe  with  whom  they  have  been  lodged  have  fomedmes 
a£led  under  an  undue  influence. 

For  if  the  gentlemen  who  make  the  objedion  in  the  prefent 
cafe  will  be  pleafed  to  apply  it  to  the  cafe  of  parliamentary 
aidS)  or  any  other  2,St  of  legiflation,  or  even  to  the  known  pre- 
rogatives of  the  crown,  which  ftand  upon  the  fame  foot  of  long 
V&ge,  they  will  foon  be  convinced  of  the  weaknefs  of  it. 
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CONTAINING 


The  Cafes  of  yobn  Midwinter  and  Richard  Sims 
on  the  Statute  9  Geo.  I.  c.  22,  and  of  yobn 
Bell  on  the  Statute  8  and  9  IV.  III.  c.  26 ; 
and  alfo  an  anonymous  Cafe  on  the  Statute 
9  and  10  IF.  III.  r.  41. 
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The  Cafe  of  John  Midwhttef  ^iVidi  Richard  Sims. 

AT  the  Lent  affixes  for  the  county  of  Gloncejter  1749,  Two  men  in- 
John  Midwinter  and  Richard  Sims  were  tilled  before  Black-»ft  for 
Mr.  Juftice  Fojer  on  an  indifhnent,  grounded  on  the  ftattetc  *^^"5«/^J*T* 
9  Geo.  I.  c.  22,  for  unlawfully,  malicioufly  and  felonioufly  kil-  ^i/m  aidd/'oHd 
ling  a  mare,  the  property  of  James  LeHoot  Button  Efquire,  '»^^-  ^*  *>*_ 

AUdwinter  was  fourtd  guilty,  and  received  fetitence  of  death :  Vf  ^ 
but  the  judge  doubting,  whether  Simr^  upon  the  evidence  given 
againft  bim,  could  be  brought  widiin  the  pchalty  of  die  ftatftte, 
fo  as  to  be  oufted  of  clergy^  the  jiiry  by  dircflHon  found  the  matter 
fpecial  with  regard  to  him ;  and  they^  found  in  (iibftance,  Tliat 
on  the  1 6th  oi  November  then  laft  Midwinter  and  5/W,  with 
one  Taylor^  who  was  admitted  as  an  evidence  for  the  'King^ 
having  conceived  a  prejudice againfl the profecutor,  onaccdunt 
of  a  profecution  which  he  was  then  carrying  on  againft  them 
for  ftealing  rabbits,  agreed  to  take  their  revenge  on  faim,  and 
to  kill  one  of  his  breeding  mares  that  night;  that  with  that 
intent  they  all  went  about  midnight  to  s^dofe  of  the  profecutor 
called  the  Home^park^  where  his  breeding  mares  were  kept; 
that  Midwinter  with  the  affiftance  of  the  other  two  caught  one 
of  the  mares  and  buckled  his  own  girdle  about  her  neck, 
fattening  a  girdle  of  Sims  to  his  own,*  and  that  Sims  tbok  hold 
of  the  girdle  fixed  in  this  manner  to  the  mare's  neck  and'  held 
it  ftrait,  in  order  tq  prevent  the  mare  getting  away  or  ftarting 
from  the  bkw,  while  Midwinter  with  a  large  Iharp  hook  called 
a  bill  gave  the  mare  a  deep  wound  iii  the  belly  near  the  udder, 
'  t>f  which  wound  fhe  died  that  night. 

The  judge's  doubt  was^Slriiether,  as  Sims  did  notgtvi^the 

ftroke,  his  being  pfefent  and  aidii^  in  die  manner  fbted  above 

'  will  bring  him  within  the  penalty  of  this  law,  fi  as  to  ouft  him 
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rf  clergy ;  fince  the  ad  doth  not  by  any  exprefs  pitmfioii 
take  in  aiders  and  abettors. 

The  judges  had  one  meeting  in  the  (ummer  follovnng,  at 
Lofd  Chief- Juftice  Lee's  chambers,  to  confider  this  cafe ;  and 
it  was  then  fpoken  to,  but  very  ibortly,  by  Lord  Chief-Baron 
Parker^  Mr.  Juftice  Burnet  and  Mr.  Jufticc  Fofter.  The 
two  former  were  fully  of  opinion,  that  the  priibner  is  oufted  of 
bis  clergy ;  the  latter  was  of  the  contrary  opinion.  Mr.  Juftice 
Wright  and  Mr.  Juftice  Denifon  at  that  meeting  inclined  to 
the  latter  opinion ;  but  neither  of  the  Chief- Juftices,  nor  any 
of  the  judges,  except  thofe  before  mentioned,  did  then  deliver 
any  opinion :  and  the  cafe  was  adjourned  for  farther  con/idera- 
tion* 

Mr.  Juftice  Wright  and  Mr.  Juftice  Denifon  afterwards  in- 
formed Mr.  Juftice  Fofter^  that  upon  full  conflderation  of  the 
cafe  they  concurred  with  Lord  Chief-Baron  and  Mr.  Juftice 
Burnet  \  but  no  conference  was  ever  afterwards  had  among  the 
judges  upon  the  cafe,  though  meetings  for  that  purpofe  were 
frequendy  appointed,  which  by  various  accidents  were  con* 
fiantly  prevented. 

At  length  in  Trinity  vacation  1751,  the  fummer-circuit 
drawing  near,  the  judge  who  was  to  fit  on  the  crown-fide  at 
Gloucefter  waited  on  fuch  of  the  judges  as  were  then  in  town; 
and  they  dedaring  to  him,  that  they  concurred  with  Lord 
Chief-Baron  and  Mr.  Juftice  Burnet^  judgment  of  death  was 
pronounced  on  the  prifoner,  but  he  was  reprieved,  Midwintery 
who  gave  the  mortal  ftroke,  having  been  reprieved  by  the 
jud^  who  tried  them* 

Mr.  Juftice  Fofter^  who  had  feen  no  reafon  to  alter'  his 
opinion,  was  not  confulted  on  this  occafion,  he  being  gone  to 
his  country-houfe,  whence  he  did  not  return  till  a  day  or  two 
before  the  circuit :  nor  was  Mr.  Juftice  Gundry  confulted,  he 
likewife  being  gone  to  his  country-houfe. 

The  pcilnt  ftiUy        Whenever  this  point  Ihall  again  come  in  judgment,  itmay  dc- 
€onfid«rtd«         feiy^  confidtfatioD,whether,  u;i>i&  regard  to  the  allowance  rfclergyy 

the  offence  of  a  perfon  prefent  aiding  and  abetting  may  not,  in 

the 
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the  Conftru<%ion  of  To  penal  a  law,  be  fevered  from  the  offence 
of  him  who  actually  gave  the  mortal  wound. 

Sims  was  undoubtedly  a  felon  in  confideration  of  law:  for  he 
who  takes  any  part  in  a  felony,  be  it  a  felony  at  common-law 
or  by  ftatute,  is  in  conftru(^ion  of  law  a  feIon5  according  to  the 
fhare  which  he  takes  in  it ;  if  he  incites  and  is  prefent,  he  is  a 
principal  felon,  but  in  the  fecond  degree  ;  if  he  incites  and  is 
abfent,  he  is  an  accefiary  before  the  hA ;  if  he  receives  and 
harbours  the  principal  knowingly,  he  is  an  acceflary  after  the 
fa£l.  But  though,  by  the  common-law  thus  operating  upon 
the  ftatute,  Sims  may  be  confidered  as  a  principal  felon,  be- 
caufe  in  conftrudion  of  law  the  ftroke  given  by  Midwintir  is 
the  ftroke  oi  Sims^  yet  ftill  it  maybe  very  qucftionable,  whether 
this  legal fiSlion  (for  it  is  no  more)  ought  to  have  been  carried  fo 
far  as  to  ouft  him  of  his  clergy ;  fince  aiders  and  abettors  are 
no-where  mentioned  in  the  a6t,  and  afts  of  fo  penal  a  nature 
ought  to  be  conftrued  literally  and  ftridHy.  "  Where,"  to  ufe  »  Halc335,336, 
the  words  of  Lord  Chief- Juftice  Hale^  "  a  ftatute  oufts  clergy, 
<<  it  is  only  fo  far  oufted,  and  only  in  fuch  cafes,  and  to  fuch 
"  perfons,  as  are  exprefsly  comprized  within  the  ftatute  ;  for  in 
^^favorem  vita  et  priviUgii  clericalisy  fuch  ftatutes  are  con- 
«  ftrued  literally  andjlri^fy.*' 

The  words  of  the  a<£t  in  queftion  are,  "  If  any  perfon  (hall  ^Gco.  L  e.ia« 

"  unlawfully  and  malicioufly  kill,  maim  or  wound  any  cattle, 
«  every  perfon  fo  ojfending^  being  thereof  lawfully  convi£ted, 
"  (hall  be  adjudged  guilty  of  felony,  and  (hall  fuffer  death,  as  in 
"  cafes  of  felony,  without  benefit  of  clergy."  Thefe  words 
feem  to  limit  the  conftru£llon  to  the  perfon  aflually  killing, 
maiming  or  wounding,  fo  far  as  to  make  him  alone  liable  to  the 
fpecial  penalties  of  the  a6l;  though  ftill  the  perfons  prefent  and 
aiding,  whom  the  rules  of  lawy  and  not  any  exprefs  provifion  in 
this  a£f^  involve  in  his  guilty  will  be  fubjedl  to  the  pains  and 
difabilities  of  felony,  but  within  the  benefit  of  clergy. 

There  is  a  paflage  in  Lord  Hale  which  feems  to  favour  this 
conftrudion.     ^  An  aft,  faith  he,  that  makes  an  offence  by  i  Hale  704* 
^^  name,  as  rape,  &c.  to  be  felony,  virtually  makes  all  that  are 
^  prefent  aiding  and  aififting  principals,  though  one  only  doth 
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**  the  foSL  Though  as  to  the  point  of  clergy  in  fome  cafes  it  dif* 
^^fers*^  I  prefumc,  that  the  difference,  which  his  Lordfhtp 
hints  at,  muft  arife  from  the  different  penning  of  the  feveral 

adb. 

1  Jac.  I.  c.  8.  The  ftatute  of  ftabbing  ena£b,  *'  That  every  per&n  which 

**  fhall  ftab  or  thruft  &c.  &c.*' — Page  and  Harwood  ♦  were 
prefent  aiding  and  abetting  one  ..•..,  who  made  the 
diruft  and  was  hanged  for  it;  but  they,  though  principalsi 
were  admitted  to  their  clergy :  ^^  for,  faith  the  report,  though  in 
judgment  of  law  every  one  pretent  and  aiding  is  a  principal, 
yet  in  the  conftru£lion  of  this  ftatute,  which  is  fo  penal,  it  fball 
be  eSCtended  only  tofuch  as  really  and  aSfually  made  the  thruft-^ 
not  to  thofe  who  by  conJhuSfion  of  law  only  may  befaid  to  make 

it:' 

lEliz- c. 4.  Soon  the  ftatute  againft  larciny  clam  et  fecrete  a  ftrfona\ 

1  Hale  519-        u  It  joth  not,  faith  Lord  Hale^  ouft  acceffaries  of  their  clergy, 

"  nor,  it  feems,  doth  it  ouft  any  of  his  clergy  but  him  that  afiu- 

**  ally  picks  the  pocket,  and  not  thofe  that  are  prefent  aiding 

"  and  aififting,  upon  the  reafon  of  Evanses  cafe;  for  it.fiiall  be 

MS.  Tracy.        "  taken  literally."     In  Steward^  cafe,  who  was  indiiled  on 

this  ftatute  at  the  Old  Bailey  in  April  1690,  a  perfon  prefent 
with  him  ana  abetting  had  his  clergy  by  the  advice  of  all  the 
juftices  J  and  this  is  the  conftant  courfe  at  the  Old  Bailey  f . 

39  Eliz.  c.  15.  So  on  the  ftatute  againft  robbery  in  a  dwelling-houfe  to  the 

value  of  5  5 ;  Evans  and  Finch  %  put  up  a  ladder  againft  a 
chamber-window,  Evans  opened  the  window;  got  into  the 
chamber  and  ftole  f^,  40.  Finch  ftood  on  the  ladder  in  the 
view  of  Evans^  favv  him  in  the  chamber,  was  affifting  in  the 
robbery  and  took  part  of  the  money.  It  was  ruled,  that,  be- 
caufe  Finch  did  net  enter  the  chambery  he,  though  a  principal, 

was  intitled  to  his  clergy  ;  and  Evans  had  judgment  of  death. 

-  — — —  ■  ■  '  '  ■    I. ..  ■ 

♦  yJl  yn  43.  Stlh^  86.  This  cafe  is  cited  with  appn)b£tion  in  i  Ifak^Cl 
and  other  places,  and  by  Uolt  in  the  cafe  of  the  Queen  and  ffTfiJIkr  in  Sa/h 
542.  Far,  129.  a  Lord  Ra^m.  842.  Scc  the  arguments  of  the  judges  in  ffii/' 
/el's  caic. 

(f  See  the  cafes  of  Inah  and  Sum  m  Leach  7.  $•) 

I  C/o.azr.473.  This  cafe  is  likcwifc  cited  by  HaJi  ia  fnjfler's  cafe. 

Hale, 
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Haky  upon  this  ftatutc,  laycth  down  the  rule  very  dearly,  i  Hale  516— 
*'  It  muft,  faith  he,  be  a  ftealing  m  the  houfe;  and  there-  5»8'537. 
^  fore  he  that  fteals,  or  is  party  to  the  ftealing,  being  out  cftbe 
*«  bouje^  is  not  by  this  ftatute  oufted  of  his  clergy."  He  adds, 
"  And  the  like  law  had  been  upon  the  ftatute  5  is^  6  E4w.  VI; 
*<  for  thefe  ftatutes  only  exclude  the  parties  that  annually  take 
^  out  of  the  dwelling-houfe,  not  thofe  that  are  prefent  and  af* 
^  fenters,  as  hath  been  alfo  before  declared  uppn  the  ftatute 
«  of  ftabbing." 

His  Lordfliip,  in  other  parts  of  his  work,  fpeaks  doubtfully  i  Hale  511, 511; 
with  regard  to  the  conftru<ftion  of  the  ftatute  5^6  Edw.  *  ^*^  ^^^' 
VI  * ;  but  never  intimates  the  leaft  doubt  Concerning  the  cafe 
of  Evans  and  Finch  on  die  39th  Elizabeth. 

Cafes  without  number  might  have  been  cited  to  fliew  how 
extremely  tender  the  judges  in  all  times  have  been  in  the  con- 
ftruflion  of  ads,  which  take  away  clergy*  Thefe  are  cited 
to  (hew  how  careful  they  have  been  to  fever  the  ofFence  of 
thofe  who  actually  committed  the  fa£t  from  the  offence  of  thofe 
who  were  barely  prefent  aiding  and  abetting. 

With  regard  to  the  ftatute  of  ftabbing,  the  thruft  given  by 
A,  is  in  conftruftion  of  law  given  by  every  one  prefent  aiding 
and  abetting.  With  regard  to  the  ftatute  39  Eliz.  the  entry 
of  A.  Is  in  conftruclion  of  law  the  entry  of  every  one  prefent 
aiding  and  abetting.  It  is  undoubtedly  fo  in  the  cafe  of  bur-^ 
glary  at  common-law :  for  nothing  is  more  certain  than  that 
there  can  be  no  burglary  without  an  entry  j  and  yet  if  ^.,  B* 
and  C  agree  to  commit  a  burglary,  and  A*  breaks  and  enters, 
and  B>  and  C  ftand  without  upon  the  watch,  they  likewife  are 
burglars,  though  they  never  fet  foot  over  the  threfhold.  The 
entry  oiA.  is  in  conftru<5iion  of  law  the  entry  of  JS.  and  C. 

Why  did  not  the  notion  of  a  conftru<5Hve  entry  prevail  in 
the  one  cafe,  to  ouft  the  abettor  of  his  clergy,  as  well  as  in  the 
other  ?  The  reafon  is  plain ;  the  judges  in  the  cafe  of  Evans 
and  Finch  were  upon  the  conftru£tion  of  a  very  penal  ftatute, 

*  iV.  B,  Aiders  and  abettors  prefenCy  and  acceffaries  before  the  fa6t  in  of- 
fences ag^.ind  this  aft  and  39  Eliyy,  c.  15.  are  oufled  by  ftatute  3  &*  4  /f^.  6sf  Af. 
r.  9. 
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which  was  to  be  taken  literally  and  ftridly.  Aiders  and  abet^ 
tors  were  not  named,  nor  defcribid  >  and  if  the  legiflature  had 
intended  to  ouft  them,  it  would  have  done  it  in  plain  tenns^ 
as  in  numberlefs  caies,  which  might  be  cited,  it  hath  done. 
Their  cafe  was  therefore  taken  to  be  cafus  omtjjlus^  for  which 
See  3  &  4  w.  the  legiflature  only  can  provide,  and  hath  by  a  late  ftatute 
'  *  ^  ^*  a£tually  provided,  and  will  in  all  fimilar  cafes,  whenever  it 
(hall  appear  to  be  expedient. 

A  diftin£Hon  hath  been  attempted  between  diefe  cafes  and 
the  prefent.     Thefe,  it  hath  been  faid,  are  upon  ftatvtes  which 
take  away  clergy  from  felonies  at  common^Iaw  before  intitled 
to  it ;  this  is  upon  a  ftatute  creating  a  new  felony  and  cutting 
clergy.     I  confefs,  that  I  do  not  fee  where  the  difference,  af- 
fe6ting  the  prefent  queftion,  lieth,  unUfs  it  be  in  favour  of  Sims. 
The  general  principle,  on  which  the  cafes  I  have  cited  turn,  is, 
that  penal  ftatutes,  efpecially  ftatutes  capitally  penal,  are  to  be 
conftrued  ftri6lly.     The  ftatute  on  which  the  prefent  queftion 
arifeth  is  one  of  that  fort.     Upon  the  general  principle  aiders 
and  abettors,  though  principals  in  a  degree^  have  been  admitted 
to  their  clergy.     Why  will  not  the  fame  general  principle 
Operate  upon  ftatute  as  well  as  upon  common-law  felonies  ?  I 
hope  it  will  not  be  faid,  that  in  the  cafe  of  felonies  at  common- 
law  the  ftatutes  oufting  clergy  leave  aiders  and  abettors,  unlefs 
tiamed  ot  defcribed,  in  their  former  ftate  intitled  to  clergy,  but 
ftatutes  creating  new  f;;lonies,  and  oufting  clergy,  operate  not 
at  all  upon  aiders  and  abettors,  unlefs  they  Hkewife  are  oujled: 
I  hope  this  will  not  be  fiiid,  becaufe  it  would,  I  think,  be  refin- 
ing too  far  in  a  cafe  of  life.     Judges  have  often  in  favour  of 
life  given  way  to  diftin6lions,  which  poiHbly  might  never  have 
occurred  to  pcrfons  who  have  not  made  the  law  their  priiKipai 
ftudy.     They  have  done  fo  in  favour  of  life ;  but  they  have 
very  feldom  done  it,  and,  I  think,  never  ought  to  do  it,  againft 
the  life  of  a  man. 

Befides,  if  aiders  and  abettors,  not  named  nor  defcribed, 
are  fuppr.fed  to  be  oufted,  left  the  ftatute  ftiould  be  wholly 
inefreftual  as  to  them,  why  are  not  accefTaries,  not  named  nor 
defcribed,  likcwife  oufted  ?  They  are  felons,  not  indeed  de- 
clared fo  by  the  a£t,  but  in  conftrudion  of  law  \  by  thg  comtmnr 
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iaw  operating  on  thejlatutty  they  become  felons.  In  like  manner 
aiders  and  abettors  prcfent,  not  named  nor  defcribed,  are  fe- 
lons, and  principal  felons  \  not  declared  fo  by  the  2&^  but  by 
the  common' law  operating  on  the  a^  they  become  fo.  Why  may 
not  thefe  therefore,  as  well  as  the  others,  be  confldered  as  fe- 
lons \  not  fubje£t  to  the  fpecial  penalties  of  the  ad,  but  to  the 
pains  and  difabilitics  of  felons  intitled  to  the  benefit  of  clergy  ? 

What,  as  I  have  heard,  principally  weighed  with  the  majo- 
rity of  the  judges,  in  the  cafe  of  Sims^^  was  the  conftru£lion 
which  hath  been  conftantly  put  on  2£\s  of  parliament  touching 
high  trcafon,  and  on  thofe  which  take  away  clergy  from  mur- 
der, robbery,  rape  and  burglary.  Aiders  and  abettors,  though 
not  named  in  the  ftatutes,  have  always  been  brought  within 
the  compafs  of  them  to  all  intents,  and  have  fuiFered  accord* 
ingly. 

I  think  the  cafe  of  trcafon  no-wife  applicable  to  the  prefent 
queftion.  Aiders  and  abettors  in  high  treafons  of  all  kinds 
are  traitors,  as  aiders  and  abettors  in  felonies  of  all  kinds  are 
felons.  Thus  far  the  cafes  run  together  :  but  when  we  pro- 
ceed to  the  confequences  of  a  convi6lion,  which  is  the  prefent 
que/Hon^  thtire  the  cafes  differ  moft  materially.  Every  fpecies 
and  every  degree  of  high  treafon  is  punilhed  with  death,  from 
the  treafon  of  him  who  commits  the  fa£t  to  his  who  knowingly 
receives  and  harbours  him,  except  in  a  few  cafes  wherein  fpe- 
cial ftatutes  have  otherwife  provided;  but  felonies  of  every 
kind  and  degree  are  not  at  prefent  fo  dealt  with  :  and  there- 
fore in  a  queftion  touching  the  allowance  of  clergy  nothing 
can  be  inferred  from  the  extreme,  but  in  moft  cafes  neceflary 
f  igour  of  the  law  in  the  cafs  of  high  treafon. 

With  regard  to  the  ftatutes  oufting  clergy  in  the  cafes  of 
murder  &c,  it  may  be  thought  a  matter  of  too  great  nicety  to 
(ay,  that  thofe  afts  take  away  clergy  from  the  offence  gene- 
rally, and  not  barely  from  the  perfons  committing  the  fa6l,  as 
the  aft  on  which  the  prefent  queftion  arifeth  doth.  This  dif- 
^inftion  may  be  thought  a  little  nice ;  and  yet  it  hath  been 
countenanced  by  great  authority  *,    But  this  point  will  not  reft 


f  Sec  Lord  Holt's  argumcac  in  IVblfiUr*^  cafe  in  Farrtjliy  and  LU.  Raymtnti* 
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folely  on  flat  diftinaion  :  for  the  offences  ouftcd  of  clergy  by 
thcfe  afts  are  expreffed  In  terms,  not  only  of  well -known  figni- 
fication,  but  in  tenms  which,  at  the  time  of  making  the  ads, 
and  for  an  age  or  two  before,  did  inconteftably  include  the  of" 
fence  of  ferfons  prefent  aiding  and  abetting^  as  well  as  of  tbofe 
who  a^ually  committed  thefaSf. 

lEdw.VLc.  <<  No  perfon,  feith  the  aft  of  Ediu.  VI,  that  hath  been, 

12.  §  lo,  ^j.  £jj^  Yyc^  convi^ed  of  murder  of  malice  prcpenfed, or  of 

or  for  robbing  any  perfon  in  the  highway  or  near  to  the  high- 
way—-—fhall  be  admitted  to  have  the  benefit  of  his  clergy." 

)L8£liz*c.7.  <<  If,  faith  the  ftatute  oi  Elizabeth^  any  perfon  (hall  fortune 

to  commit  any  manner  of  felonious  rape,  raviOiment  or  bur- 
glary, and  to  he  found  guilty  by  verdid  of  any  fuch  felonious  rapt 
or  burglary^  or  fliall  fortune  to  be  outlawed  y^r  any  the  offences 
aforefaid^  or  upon  his  arraignment  fhall  confefs  any  fuch  feloni- 
ous rape  or  burglary ^^^'^y  he  fiiall  fuffcr  death—— without  any 
allowance  of  the  benefit  of  clergy." 

The  perfons  who  are  the  objefts  of  thefe  a6ls  are  pcrfons 

convi^ed  of  murder,  robbery,  rape  or  burglary.     Now,  who 

were  liable  to  be  convidied  of  thefe  crimes  at  the  tin;e  thefe  ads 

'were  made  ?  Undoubtedly  pcrfons  prefent  aiding  and  abetting. 

The  difference  therefore  between  thefe  a£ls  and  that  on  which 

the  prefent  queftion  turr.s  is  plainly  this  :  one  is  totally  filcnt 

with  regard  to  aiders  and  abettors ;  the  other  ftatutes  defcribe 

the  perfons  who  are  the  obje«5ls  of  them  in  terms  which  take 

in  aiders  and  abettors,  and  were  known  to  do  fo  at  the  time 

the  a^s  were  made, 

3lnil.  59.  Lord  Chief- Jufilce  Coke  faith,  that  in  the  cafe  of  buggery 

1  Hale  670.        perfons  prefent  and  abetting  are  principals.    Hale  concurs  widi 

him,  and  adds,  that  they  are  oufled  of  their  clergy.  I  do  not 
know,  that  the  latter  point  hath  ever  come  in  judgment :  but  I 
think,  that  the  opinion  may  be  well  founded  on  the  letter  of 
the  ftatute,  which  takes  away  clergy  from  the  offence  under  a 
well-known  denomination^  and  not  barely  from  the  perfons  com- 
25H.vni.  c.  mitting  the  f*i£l,  "  Forafmuch  as  there  is  no  fufEcient  and 
6.  revived  by  5    condign  punifhmcnt  for  the  detcftable  vice  of  buggery  with 

mankind 
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mankind  or  beaft ;  Be  it  enaAed,  that  the  fame  offence  fliaH 
from  henceforth  be  adjudged  felony,  and  that  no  perfon  offend^ 
ing  in  any  fuch  offence  ihall  be  admitted  to  his  clergy." 

Lord  Coke  tells  us,  that  in  penning  the  aft  the  word  perfon 
was  made  choice  of  on  purpofe  to  include  both  fexes  :  and 
very  probably  the  extenfive  words  perfon  offending  in  any  fuch 
offence  were  ufed,  in  order  to  take  in  every  one  who  (bould  be 
prefent  at  a  fcene  of  fuch  deteftable  lewdnefs,  and  bear  any 
part  in  it,  whether  as  agent,  patient  or  abettor.  The  words 
certainly  include  them  all :  and  as  to  the  two  former,  words 
of  a  lefs  general  extent  would  have  taken  them  in ;  for,  f(jq>- 
pofing  a  mutual  confent,  both  the  agent  and  patient  may,  in 
ftrift  propriety,  be  deemed  a£tual  perpetrators  of  the  crime, 
each  afting  a  part,  different  indeed,  but  equally  neceflary  to- 
wards the  perpetration  of  it.  The  cafe  of  buggery  therefore 
differs  widely  from  the  prefent.  In  that  cafe  aiders  and  abet- 
tors come  within  the  dcfcription  of  the  aft ;  in  this  the  aft  is 
filent  as  to  them.  Aiders  and  abettors  in  the  cafe  of  buggery, 
being  perfons  offending  in  the  offence,  may  be  oufted ;  but 
acceffaries  before  and  after  in  buggery,  whofe  offences  are 
preceedent  or  fubfequcnt  to  the  fa6t,  certainly  are  not. 

It  may,  I  think,  be  laid  down  as  a  general  rule,  That  indift^- 
ments  grounded  on  penal  ftatutes,  efpecially  the  moft  penal, 
muft  purfue  the  ftatutc,  fo  as  to  bring  the  party  precifely  within 
it :  and  this  rule  holds  as  well  with  regard  to  ffatutes  which  a  Hale  316. 
take  away  clergy  from  felonies  at  common-law,  as  to  ftatutes   "  ^^'  37'** 
creating  new  felonies.      «  The   indiftment,  faith    Stanford^  Fc.  130.  B. 
muft  fee  forth  the  offence  in  fuch  manner  as  it  is  expreffed 
in  the  ftatute,  otherwife  the  offender  (hall  have  his  clergy/* 

In  the  cafe  of  rape,  which  was  felony,  though  not  capital,  at 
common  law,  and  was  made  capital  by  the  ftatute  of  ^5/?- 
minjler  the  fecond,  the  words  of  the  ftatute  are,  <«  If  any  man 
^*  r^-y/yft  dame  or  damofel."  A.  was  indifted  on  the  ftatute,  9Edw.IV. 
that  he  felonioufly  took  Alice-at-Stiley  and  had  carnal  know-  '°'  *^' 
ledge  of  her  againft  her  will,  without  faying  quod  rapuit.  Two 
pf  the  judges  were  of  opinion,  that  the  indiftment  was  infuf- 
ficient,  becaufe  the  words  of  the  ftatute  were  not  purfued  5 
for%  faith  the  book,  we  cannot  take  any  thing  by  intendment  in  a 
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tafe  offekny.  Another  judge  thought,  that  the  indiAment 
might  be  fupported,  bccaufe  the  matter  fet  forth,  vis.  that  he 
took  her  and  had  carnal  knowledge  of  her  againft  her  will, 
fully  imported,  that  he  raviflied  her. 

Tit.  Indiament       Brooke,  who  abridgeth  this  cafe,  concurs  with  the  judges  who 
P^  7*  thought  the  indii^ment  infufficient ;  and  this  opinion  is  holden 

to  be  good  law  to  this  day. 

So  if  the  indictment  chargeth,  that  the  defendant  voluntarily 

ftknice  et  ex  malitia  pracogitata  interfecity  without  faying  Tttur* 

Dyer  ^o^  drovity  which  is  the  word  the  ftatute  ufeth,  it  amounts  to  no 

iL^        p      more  than  an  indidment  for  manflaughter,  and  the  oiFender 

fhall  have  his  clergy. 

So  in  the  cafe  of  buggery,  it  was  never  thought  fufficient  to 
charge,  that  the  defendant  in  quendam  A.  B»  infultum  fecity  et 
cum  eo  felonice  contra  naturam  rem  veneream  babuity  ipfumque 
jf,  J?,  carnalitcr  cognovity  which  fufliciently  defcribes  the 
offence  to  a  common  intendment ;  but  bpcau(e  the  ftatute  de-* 
fcribes  the  offence  by  the  term  buggeryy  the  indidment  goes  on 
and  chargeth  peccatumque  illud  fodomiticum  Jnglice  di£f  bug- 
gery adtunc  et  ibidem  nequitiry  felonicty  l^e.  commijit  et  perpe* 
iravit.  See  in  Co,  Ent,  351.  b.  a  precedent  fetdcd  by  great 
advice  \  and  all  die  precedents. 

So  in  the  cafe  of  the  regicides,  it  was  thought  necefiary 
precifely  to  purfue  the  words  of  the  ftatute  of  treafons.     Ac- 
cordingly the  indidtment  charged,  that  they  compafled  and 
Kel.  8.  imagined  the  death  of  the  king  :  and  the  adlual  murder  of  the 

king  was  laid  as  the  overt  z&.  of  fuch  compafling  and  imagina- 
tion, though  one  of  the  prifoncrs  was  fuppofed  to  have  given 
the  blow. 

Cafes  without  number  might  be  cited  which  turn  upon  this 
general  principle,  That  indictments  upon  penal  ftatutes  muft 
ftriftly  purfue  the  ftatute.  I  have  mentioned  a  few  wherein 
the  fulleft  defer!  ption  of  the  offence,  were  it  even  in  the  terms 
of  a  legal  definition,  would  not  be  fufficient  without  keeping 
clofe  to  the  words  of  the  ftatute :  and  if  thefe  cafes  be  law,  if 
the  general  principle  on  which  they  turn  be  true,  which  no* 
bodv  hath  ever  yet  denied,  it  will,  I  think,  follow,  that  SimSy 
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had  he  been  indtded  as  an  aider  and  abettor,  could  not  have 
been  oufted  of  his  clergy,  aiders  and  abettors  not  being  named 
in  the  a£l :  nor  could  it  have  been  faid,  that  he,  being  charged 
as  an  aider  and  abettor  prefent  at  the  fa6^,  is  fufficiently  charged 
with  the  faL&.  itfelf,  merely  becaufe  in  con(lru£tion  of  law 
aiders  and  abettors  may  be  faid  to  have  committed  the  fadt. 

Lord  HaU  puts  a  cafe  which  I  think  much  ftronger  than  iHak344« 
the  prefent,  fuppofmg  Sims  to  have  been  indi£ted  as  an  aider 
and  abettor.  >f.,  B,  and  C.  are  indi£led  on  the  ftatute  of 
ftabbing,  and  the  indidfanent  chargeth,  that  J.  made  the  thruft, 
and  that  B.  and  C  were  prefent  aiding  and  abetting.  It  comes 
out  on  evidence,  that  B.  made  the  thruft,  and  that  A,  and  C, 
were  prefent  aiding  and  abetting.  This  evidence  upon  fuch  i  Hale 463. 
an  indiSment  for  murder,  or  manflaughter  at  common-law,  *  ^^^  *9»-344- 
WOuJ[d  have  been  fufficient  to  convidl  them  all :  but  in  the  cafe 
put  his  Lordfbip  is  clear,  that  '^  not  only  jf.  and  Q  who  gave 
not  the  ftroke,  fliall  have  their  clergy,  but  alfo  jB,  becaufe 
though  the  cafe  of  B,  is  within  the  ftatute,  yet  as  to  him  the 
indiSirnent  brings  him  not  within  the  fiatuteJ*  If  Lord  Hale 
be  warranted  in  this  opinion,  as  I  think  he  is,  Sims^  had  he 
been  indi£led  as  an  aider  and  abettor,  could  not  have  been 
oufted  of  his  clergy  ;  becaufe,  to  borrow  his  Lordfliip's  words, 
the  indictment  would  not  have  brought  him  within  the  7£k. : 
and,  in  my  opinion,  this  ipecial  verdi<5t,  which  finds  him  to 
have  been  no  more  than  an  aider  and  abettor,  doth  not  bring 
him  within  it.  In  the  cafe  put  by  Lord  Hale  th^  perfon  who 
adually  made  the  thruft  was,  in  his.  opinion,  intitled  to  his 
clergy,  becaufe  he  was  charged  only  as  an  aider  and  abettor ; 
and  it  would  found,  I  think,  extremely  harfh  to  fay,  that  Sims 
who  is  found  by  this  verdift  to  have  been  no  more  than  an 
aider  and  abettor  is  oufted* 

Before  I  conclude  I  will  briefly  confidcr  how  the  law  an- 
tiently  ftood  with  regard  to  aiders  and  abettors  prefent  at  die 
fa£l,  but  not  a£lual  perpetrators  of  the  crime ;  upon  what 
grounds  the  law  was  altered  with  regard  to  them ;  and  how 
far  that  alteration  aiFeCied  their  cafe  at  the  time  it  was  intro- 
duced. This  inquiry  may  probably  throw  fome  light  upon  the 
jprincipal  c^ueftion. 
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Li  andent  times  thde  perfons  were  confidered  not  as  prin« 
cipals,  but  as  acceflaries  at  the  fii£t;  and  confequendy 
not  liable  to  aii(wer  till  tlie  principal  (bould  be  coavidted 
outlawed. 

Bra^on  ♦  feith,  ^  Appellati  vero  deforcia  falvo  attachientur, 
quoufque  appellati  de  failo  convincantur.*'— "  Si  omnes  prae- 
lentes  fint,  tarn  de  forcia  quam  di  fa£h^  procedatur  contra 
omnes  per  ordinem ;  dum  tamen  illi  deforcia  non  refpondeant, 
antequamy^i^i^m  convincatur  f."  That  by  the  appellati  defrr^ 
eia  this  audior  means  peribns  prefent  and  affifting  in  the  hSt^ 
but  not  a£hial  perpetrators,  appears  by  the  fubftance  of  an  ap-. 
peal,  which  he  fets  forth  in  the  next  iedion.  ^  A,  appellat 
talem  deforcia^  quod  venit  idem  talis  cum  praedi^to  B.  (the 
principal)  et  tenuit  ipfum  C.  (the  deceased)  quamdiu  idem  B, 
ilium  interfecit;  vel  vinxit  eum  &c.— quo  magis  ipfe  C  fiiit 
interfedus." 

Lib.  I.  c.  31,  FUta  faith,  «  Appellati  de  forcidj  confilio,  praecepto,  auxilio 

vel  receptamento,  donee  principaks  convincantur  de  fa£ioj  re- 

fpondere  non  debent fed  tunc  demum  cum  convifti  fueriat 

principales  poterunt  illi  de  forcia^  et  alii,  fic  appellari ;  J.  ap- 
pellat E.  &c. "  much  in  the  form  fet  down  by  Bra£lon. 

Pecoron.  c  28.       So  with  regard  to  an  appeal  of  rape,  Bra^on  faith,  ^  Fada 
1.4  &  5«  executione  judicii  de  corruptore,  procedat  appellum  verfus  eos 

qui  appellati  funt  de  forcia.  PoJJunt  enim  ejfe  plures  in  forcia^ 
fed  tamen  unus  tantitm  tenebitur  de  corruptione.^^Y,ziiem  An 
,  appellat  C  quod  eodem  die  quo  praedifhis  B.  (the  principal)  et 
eadem  hora,  dum  idem  B.  abftulit  pucellagtum  fuum,  fuit 
idem  C  inforcia^  ita  quod  tenuit  cam  dum  idem  B.  abftulit  ei 
pucellagium  fuum." 

In  the  year-book  40  E.  III.  42.  the  defendant  in  an  appeal, 

who  was  charged  with  being  prefent  and  direding  a  murder, 

c  I.  f.  13.         was  let  to  mainprize,  quia  accejfory :  and  the  Mirror  enumc- 


*  Be  coroiv  c.  %•  f.  >  and  c.  12.  f.  9*  to  the  end  of  the  chapter. 
f  C.  19.  f.  4  end  5*  aiiU  to  the  iane  pqrpofe  ioe  4  E.I.  fi.  2t  <U  offUk 
(oronatoris* 
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rating  the  feveral  forts  ofaccdTaries,  among  others,  mentioneth 
$eux  que  font  en  la  force. 

I  am  fenfible,  that  Lord  Chief- Juftice  Coke  in  his  Comment 
on  Wefiminfler  I.  c.  14.  underftood  the  words,  *'  None  fliall  be 
outlawed  upon  appeal  of  commandment,  forcey  aid  or  receipt,'* 
to  import  no  more  than  a  proceeding  againft  acceflaries  before 
and  after  the  fact :  and  I  admit,  that,  in  order  to  reconcile  the 
law  touching  aiders  and  abettors,  as  it  now  ftands,  to  that  a£t, 
the  words  muft  be  fo  underftood^  though  Stanford  takes  the 
word  force  to  have  imported  originally  one  prefent  and  abetting* 
"  But,  faith  he,  the  law  is  not  fo  at  this  day."     However  no-  Stanf,4i, 
riling  can  be  plainer  than  that  BraSfon  and  Fleta^  who  wrote 
gbout  the  time  of  the  adt,  one  a  little  before,  and  the  other 
foon/ after  the  paiBng  of  it,  when  they  fpeak  of  perfons  appealed 
deforcidy  mean  thofe  who  were  prefent  at  the  fiift  aiding  and 
abetting.     The  appeal  de  forcidj  the  fubftance  of  which  they 
give  us,  inconteftably  proves  this.      It  likewife  fliews  what 
die  law  was  at  that  time :  for  the  eftablifhed  rules  of  pleading 
^cak  the  general  fenfe  of  the  age  in  which  they  prevail. 

The  oath  of  the  defendant  in  an  appeal  de  forcia  upon  join- 
ing battle,  the  fubftance  of  which  we  have  in  BraElon^  is  to  the  De  canm. 
fame  purpofe ;  "  Quod  non  vcnit  cum  tali,  qui  appellatus  ejl  it  ^  *''  ^  ^ 
^onvi^us  de  fa^loy  ncc  ipfum  talem  (the  deceafed)  tenuit,  nee 
ligavit,  nee  aliam  forciam  ei  intulit,  dum  praedicSlus  talis  eum 
occidit  i  vel  plagavit,  per  quod  mortuus  fuit."  Bra£ion  in  the 
next  feftion,  fpeaking  of  the  fame  proceeding,  faith,  "  Si  ap- 
pellatus villus  fuerit,  eandem  poenam  fuftineat,  quam  fuftinuit 
ille  defa£lo*  Dicitur  enim  vulgaritcr,  quod  fatis  occidit  qui 
prsecipit,  vel  qui  malo  animo  tenet  dum  quis  occiditur;  etad 
paria  judicantur  in  utroque  delicto,  quantum  ad panam!^ 

At  the  time  when  thefe  authors  wrote,  and  indeed  for  a  long  40  E.  ITT.  41.  j. 
pme  afterwards,  the  law  was  taken  to  be,  that  perfons  prefent  ^^*  ^^-  ^ 
aiding  and  abetting  were  to  be  coniidered  in  the  rank  of  ac- 
cefTaries,  not  liable  to  anfwer  till  the  principal  was  convidled 
or  outlawed :  but  the  mifchiefs  of  this  rule  were  very  great  and 
many.  The  perfons  who  were  then  efteemed  the  only  prin- 
cipals might  die  before  convidlion :  their  accomplices  might 

difpatcb  them,  in  order  to  procure  their  own  indemnity  \  and 

■ 
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it  is  no  improbable  fuppofidon,  that  perfons  whofe  hands  have 
been  once  dipped  in  blood  fliould  do  fo.  The  principals 
might  be  perfons  wholly  unknown,  or  they  might  not  be  diftin- 
gui(hable  from  the  reft  of  the  party  in  the  confufion,  which 
ufually  attends  the  perpetration  of  enormous  offences,  where 
numbers  are  concerned.  In  all  thefe  cafes,  and  others  which 
*  might  be  mentioned,  by  too  ftrid  an  adherence  to  diis  rule 

the  hands  of  juftice  would  be  for  ever  tied  up  with  re- 
gard to  the  accomplices :  and  whenever  the  principals  could 
lie  concealed  or  flee,  the  courfe  of  juftice  againft  the  accom- 
plices was  very  much  retarded. 

If  I  may  be  allowed  to  make  a  conje6iurc,  I  would  fay,  that 
to  obviate  thefe  mifchiefs,  and  with  that  view  alone^  th^  judges 
by  degrees  came  into  the  rule  of  law,  as  it  now  ftands.  That 
allprefent  and  abetting  are  principals.  Which  rule  was  by  no 
means  fettled  till  after  the  time  of  Edward  III ;  and  fo  late 
Plow(L97.       '  as  the  I  ft  of  Queen  Mary  a  chief-juftice  of  England  ftrongly 

doubted  of  it,  though  indeed  it  had  been  fufficieqtly  fettled  be* 
fore  that  time.  What  ftrengthens  my  conjefture  is,  that  it 
appears  by  the  cafes  cited  in  the  margin  *,  wherein  the  point 
came  under  confideration,  that  the  perfons  who  gave  the  mor« 
tal  wounds,  for  they  are  all  cafes  of  murder,  were  fled  from 
juftice ;  and  that  none  befide  the  perfons  prefent  and  abetting 
were  amefnable :  and  probably  in  the  other  cafes  f  the  bQi 
might  be  fo,  though  the  reporters  are  filent  as  to  that  circum- 
ftance ;  and  I  the  rather  think  fo,  becaufe  I  do  not  at  prefent 
recoUeA  any  cafe,  wherein,  as  the  law  then  ftood,  the  diftindion 
between  principals  and  acceflaries  could  be  any  way  material, 
unlefs  it  were  to  determine,  whether  the  prifoner  fhould  take 
his  trial  immediately,  or  muft  wait  for  the  conviction  of  another 
perfon,  who  poffibly  might  not  then  be  amefnable  to  juftice. 

It  is  certain,  that  the  diftindion  did  not  ad^d  the  life  of 
the  party  j  for  with  regard  to  the  tfkd  of  a  conviAion,  before 
the  ftatutes  which  took  away  clergy,  principals  and  acceflaries 
of  all  forts  came  under  one  and  the  fame  rule.    If  the  crimi- 

*  See  25  E,  III.  45.   b.    40  E.  lU.  4s.  a.     Lib.  AIT.  240.  b.    245.  a.    ix 
E,  IV.  71.  a. 
t  See  9  //.  IV.  14.  a.    4  H.  VII.  18.  a.    13  ff.  VII.  10.  a. 
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nsd  was  a  clerk  or  qualified  to  be  fo,  of  which  reading  was 
made  the  teft,  he  was  admitted  to  his  clergy,  though  a  princi- 
pal in  the  higheft  degree ;  on  die  other  hand,  if  he  was  a  per* 
fon  not  capable  of  the  privilegium  cUrtcaUj  as  women  and 
many  other  perfons  were  not,  he  was  liable  to  fufFer  death 
upon  conviction  or  attainder,  though  no  more  than  an  accef- 
iary  in  the  loweft  degree  \.  for  in  thofe  days  all  felonies,  except 
petit  larciny  and  mayhem,  were  capital,  unlefs  the  patty  was 
,  capable  of  the  privilege  of  clergy ;  which,  where  it  was  aU 
lowed,  extended  to  all  felonies  alike.  But  the  wifdom  of  later 
ages  hath  happily  inverted  that  rule.  The  allowance  or  non- 
allowance  of  .clergy  doth  not  now  depend  upon  the  fun&ion 
or  capacity  of  the  oiFender,  but  on  the  luture  of  the  offence : 
and,  where  clergy  is  allowed,  it  is  by  late  a£b  *  extended  to  all 
ranks  and  orders  of  men.  So  that  in  the  conftrudHon  of  fta- 
tutes  which  take  away  clergy,  the  queftion,  whether  principal 
or  accefiary,  is  now  become  a  matter  of  extreme  confequence 
to  the  prifoner ;  it  is  in  many  cafes  life  or  death  to  him :  but 
that  was  not  the  cafe,  when  the  judges  began  to  confider  aiders 
and  abettors,  not  as  accefTaries  at  the  fad,  but  as  principals 
in  it.  This  they  did,  and  I  think  very  rightly,  in  order  to 
bring  great  offenders  to  their  trial,  but  without  any  view  of 
ifihancing  their  punifhment  upon  conviction  \  for,  had  a  depar- 
ture from  the  antient  rule  afFedled  the  prifoner's  life  upon  con« 
viClion,  I  ditnk  that  the  judges  would  flill  have  adhered  to 
the  rule,  notwithftanding  the  mifchiefs  I  have  mentioned,  till 
the  legiflature  ihould  think  proper  to  interpofe  and  provide  a 
remedy. 

If  what  I  have  faid  fhall  be  thought  to  account  for  the  in- 
troduction of  the  prefent  rule  with  regard  to  aiders  and  abet- 
tors, it  may  likewife  ferve  to  determine  the  extent  of  it,  and 
to  evince  the  wifdom  and  equity  of  the  refolutions  in  the  cafes 
of  Page  and  Hanvood^  and  of  Evans  and  Finchy  and  other 
cafes  before  cited.  The  judges  in  thofe  cafes  admitted  the 
rule  in  it's  due  latitude,  but  refufed  to  extend  it,  in  all  it's 
poffible  cenfequenceSy  to  a  queftion,  I  mean  the  queftion  touching 
the  allowance  of  clergy, — a  queftion  which  did  not  exift,  nor 
^— —1— —.—.—■■— —■^——.■—■—  I'll  ■'  ■    '  ii» 

*  See  i^ ^  fV,&  M.  c.  $•  {  6.    5  .^wr. c  6. f.  4. 
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couM  poffiUy  be  in  the  contemplation  of  the  judges,  in  die 
light  we  confider  it,  at  die  time  that  do<9Tine  was  firft  receireci 
and  eftafalifhed* 

The  Cafe  of  John  Bell 

A  man  mdiacd  'TH  H  E  defendant  was  inditSbd  at  the  Old  Bailey  m  iJSJs 
for  high  trcafon  X  On  the  ftatute  8^9^.  IIL  c.  26,  That  he  not  being 
Sft  9  w.  111.  ^  perfon  emplojred  in  or  for  the  mint  or  mints  of  our  Lord  the 
c.  a6.  forhav-  King  in  the  Tower  of  Lomhn  or  eUewhere,  ilnd  for  the  fcr* 
tody"  prcfi  for  v*^  of  the  £iid  mints  only^  nor  being  a  perfon  hwfuHy  autho- 
••■"^B^*  rized  by  the  Lord  High-Treafurer  or  Commiffioners  of  the 

Treafury)  knowingly,  felonioufly  and  traiteroufly  had  in  his 
cnftody  a  prefs  for  coinage  without  any  lawful  authority  or 
fiifficient  excufe  for  diat  purpofe,  againft  the  duty  of  his  alle* 
giance  &c. 

Upon  the  trial  a  doubt  arofe,  whether  the  evidence  was  fuf- 

ficlent  to  bring  the  defendant  within  the  a£t :  and  thereupon 

Sir  Dudley  by  the  confent  of  the  Attorney- general  on  the  part  of  the 

Ryder.  crown,  and  of  the  defendant's  counfel,  the  prifoner  was  found 

guilty  J  but  judgment  was  refpited  by  confent  until  the  opinion 
(^  all, the  judges  could  be  had  upon  the  points  of  law  ariiing 
upon  the  evidence. 

This  matter  refted  till  June  1755,  when  the  following  ftate 
of  the  evidence  was  agreed  on,  and  figned  by  counfel  on  the 
part  of  the  crown  and  of  the  defendant. 

<<  It  was  proved,  that  the  defendant  knowingly  had  a  prels 
in  his  houfe  and  cuftody,  of  the  (ame  fort  as  thofe  ufed  in  the 
mint  for  coinage,  and  proper  to  be  made  ufa  of  for  coining 
guineas,  fliiilings  and  Louis  d*ors^  or  any  other  lefs  pieces,  but 
not  large  enough  for  coining  crowns  and  half-crowns." 

«'  It  was  not  proved,  tiiat  it  was  ever  made  ufe  of,  or  in- 
tended to  be  mad^  ufe  of,  by  the  defendant  for  coining  any  of 
the  current  coin  of  this  kingdom :  but  it  was  proved,  that  it 
was  intended  to  be  made  ufe  of  by  him  in  coining  Louis  tors 
and  other  foreign  pieces,  not  the  current  coin  of  this  king- 
dom/' 

X  «It 
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•^  It  was  likewtfe  proved,  that  this  prefs  was  proper  to  be 
made  ufe  of  for  making  medals,  dial-plates  for  watches,  but- 
tons and  fevcral  odier  things  :  but  it  was  not  proved,  that  the 
defendant  ever  made  ufe,  or  intended  to  make  ufe,  of  diis 
preis  for  making  any  of  thefe  things/' 

<'  It  was  alfo  proved,  that  fuch  prefTes  as  the  prefent  are  in 
many  tradefmen's  {hops  in  town,  and  are  made  ufe  of  by  them, 
in  the  viray  of  their  trades,  for  making  watch-keys,  watch- 
chains,  dial-plates  for  watches,  cane-heads,  buttons  and  (fivers 
other  things;  and  were  never,  as  the  witnefles  had  heard^ 
made  ufe  of  by  any  of  them  for  coining  any  fort  of  money." 

"  There  was  no  proof  on  the  part  of  the  defendant,  that  he 
was  a  perfon  employed  or  to  be  employed  in  his  Majefty's 
mint  or  mints  in  the  Tower  of  London  or  elfewhere,  and  for 
the  ufe  and  fervice  of  the  mints  only ;  or  that  he  was  a  perfon 
lawfully  authorized  by  die  Lords  Commiffioners  of  the  Trea- 
fury,  or  the  Lord  High-Treafurer  of  England  for  the  time 
being ;  or  that  he  had  any  lawful  authority,  or  any  excufe  hut 
as  aforefaid^  for  having  the  faid  prefe  in  his  cuftody  or  pot 
feffion." 

The  cafe  was  argued  in  Serjeants-inn  Hall  before  all  the 
judges,  on  the  30th  of  June  1755 :  and  fome  days  afterwards, 
at  a  conference  among  the  judges  at  Lord  Chief- Juftice 
Rydsrh  chambers,  two  queftions  were  made. 

Firft,  Whether  a  prefe  for  coinage  is  one  of  the  tools  or 
inftruments  within  that  claufe  of  the  a£l  on  which  this  indidi;- 
ment  is  founded. 

Second,  Suppofing  it  to  be  within  the  claufe,  whether  the 
facts  ftated  in  the  cafe  amount  to  a  ft^cient  excufe^  fo  as  id 
take  the  defendant  out  of  the  penalties  of  the  afl. 

Upon  the  firft  queftion  Lord  Chief- Juftice  Ryder  was  of 
opinion,  that  a  prefs  for  coinage  is  not  one  of  the  tools  or  in- 
ftruments within  die  claufe  of  the  ad  on  which  diis  indid- 
ment  is  founded.  He  tiiought,  diat  an  aft  fo  penal  ought 
to  be  conftrued  widi  great  flrianefs,  and  diat  unlefe  die  de- 
fendant's cafe  can  be  brought  vririiin  the  very  letter  of  diQ 
claufe,  he  cannot  be  guilty  of  high  treafon. 

He 
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Re  admitted,  that  a  prefs  for  coinage  is  named  before  joU 
come  to  the  claufe  on  which  the  indi&nent  is  founded,  and 
that  this  claufe,  after  enumerating  fome  of  the  tools  and  in- 
firuments  proper  for  coining,  concludes  with  thefe  general 
words,  ^  or  other  tool  or  inftrument  before  mentioned :"  but 
he  thought,  that  the  prefs  not  being  named  in  this  claufe^  it 
could  not  be  brought  within  the  words,  other  tool  or  inflru-- 
ment  before  mentioned* 

To  this  purpofe  he  cited  Stra.  496  and  1098  *,  That  a 
gun,  though  very  proper  for  killing  game,  and  commonly  ufed 
for  that  purpofe,  yet  not  being  named  in  the  fifth  of  Queen 
^ney  is  not  within  the  general  words  of  the  aA,  ^^  other  en- 
gines to  deftroy  the  game/* 

He  thought  likewife,  that  the  words,  other  tool  or  injlrument 
lefore  mentioned^  might  be  fiiificiently  fatisfied  by  extending 
them  to  the  tools  &c.  mentioned  in  die  firft  claufe  of  the  a<9^ 
where  the  coining  prefs  is  likewife  omitted :  and  he  was  the 
rather  inclined  to  put  this  conftrudion  upon  the  a6l,  becaufe 
See  7  &  S  w.  the  legiflature  had  but  the  feffion  before  infli<5^  a  heavy  pe- 
HL  c  19.  §  4»  nalty,  no  lefs  than  five  hundred  pounds,  befide  the  forfeiture  of 

the  prefs,  on  aH  perfons  having  prefies  in  their  cuftody ;  and  as 
it  may,  he  thought,  be  reafonably  prefumed,  that  the  legi- 
flature did  not  intend  to  make  the  fame  offence  high  treafon, 
before  a  proper  trial  could  have  been  made  what  efFef^  a  pecu- 
niary penalty  would  have,  he  fuppofed  the  coining-prefs  to  be 
for  that  reafon  purpofely  omitted  in  this  claufe  of  the  ad. 

Upon  the  fecond  queftion  his  Lordfhip  was  clearly  of  opinion, 
that,  fuppofing  the  coining-prefs  to  be  within  the  claufe,  none 
of  the  fads  ftated  in  the  cafe  amount  to  a  fufficient  excufe^  fo  as 
to  take  the  defendant  out  of  the  penalties  of  the  ad. 

He  faid,  that  though  the  ftatute,  on  which  the  profecution 
is  founded,  might  carry  an  air  of  fome  feverity,  yet  if  the  of- 
fence is  plainly  within  the  letter  and  intention  of  the  ad,  and 
the  defendant  hath  no  excufe  to  take  him  out  of  it,  it  is  the 
proper  province  of  the  judges,  jus  dicere  et  non  jus  dare.    The 


*  {Rex.  V.  Gardner.  B. B^Trin.  11  GtQ,  II.    The  cafe  is  alfo  reported  in 
Jtadrtwi  2^5.) 

intention 
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intention  of  the  legiflature  In  this  aft,  and  in  that  now  cited. 
Was,  as  far  as  it  was  poffible,  to  take  from  the  fubjedi  all 
means  or  poffibility  of  counterfeiting  the  coin,  as  any-one  riiay 
fee,  who  will  read  the  preambles  of  the  afts  with  due  attention. 
The  ultimate  end  of  both  is  the  fame ',  the  means  they  both 
propofe  are  to  keep  tlie  tools  and  inftruments,  commonly  ufed 
in  coining,  out  of  private  hands.  The  former  regards  the 
colning-prefs  only:  the  latter,  plainly  founded  on  the  iame 
principle,  and  purfuing  the  fame  end  by  means  of  a  flmilar  na- 
ture, extends  to  other  inftruments  of  coining,  and,  among  other 
offences,  makes  it  high  treafon  knowingly  to  be  pofleiled  of 
them  without  lawful  authority  or  fufEcient  excufe. 

The  h&s  ftated  in  the  cafe  plainly  bring  the  defendant 
within  the  words  and  intention  of  the  aft,  fuppofing  a  coining- 
prefs  to  be  within  the  claufe  under  confideration,  unlels  any 
of  the  fafts  ftated  amount  to  a  fufEcient  excufe. 

One  part  of  the  excufe  infifted  upon  Is,  that  the  prefi  was 
never  made  ufe  of  for  counterfeiting  the  current  coin  of  the 
kingdom  :  but  that  circumftance  alone  doth  not  carry  with  it 
even  the  fhadow  of  an  excufe  within  the  meaning  of  this  aft ; 
becaufe,  if  the  defendant  had  made  ufe  of  it  for  that  purpofe^ 
he  would  have  been  guilty  of  high  treafon  without  the  aid  of 
this  aft. 

• 

It  is  farther  ftated,  that  the  defendant  never  intended  to 
make  ufe  of  the  prefs  for  that  purpofe ;  and  thence  it  is  in- 
ferred, that  he  is  not  within  the  aft :  but  there  is  not  a  fingle 
word  in  the  aft  which  makes  the  intention  of  the  party  an  in* 
gredient  in  the  cafe.  If  it  be  an  ingredient  in  the  prefent 
cafe,  it  will  be  equally  fo  in  the  cafe  of  making  or  mending, 
buying  or  felling,  and  indeed  in  every  other  cafe  provided  for 
by  the  aft :  and  fuch  a  conftruftion  once  admitted,  the  whole 
fyftem  of  the  aft  will  be  overturned ;  for  the  aft,  with  the 
fole  view  to  prevent  coining,  hath  made  certain  fafts  prepara- 
tory to  that  offence,  and  capable  of  clear  proof,  high  treafon. 
The  conftruftion  now  contended  for  introduceth  another  faft, 
the  intention  efthe  party^  as  matter  of  evidence  and  a  necef&ry 

£  e  ingredient 
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ingredtent  in  die  cafe,  a  fa&  which  in  moft  cafes  is  extreoielf 
difficult,  and  in  fixne  impoifible,  to  be  proved. 

It  is  objeded,  that  the  defendant  Intended  to  make  ule  of  the 
preis  for  coining  Louis  iT^rs  and  other  pieces  of  foreign  coin ; 
and  this  criminal  intention  is  called  a  fufficient  excufe :  but 
let  it  be  remembered,  that  the  intention  of  the  zA  was,  as  far 
as  poffible,  to  keep  all  the  means  of  coining  out  of  private 
hands ;  that  the  prefs  was  fitted  for  coining  the  coin  of  the 
kingdom,  as  well  as  foreign  coin,  and  might  have  been  made  ufe 
of  for  citiier  purpofe  ;  let  this  be  admitted,  and  it  will  be  found 
to  be  no  excufe  within  the  fenfe  and  meaning  of  this  a&  for 
the  defendant  to  (ay,  ^^  I  intended  the  prefs  for  a  very  wicked 
purpofe,  but  not  for  the  worft  it  was  adapted  to;  I  intended 
to  commit  mi^rifion  of  treafon,  but  not  high  treafon :"  for  the 
vrordsy  fufficient  excufe^  under  which  the  defendant  would  (bel- 
ter himfelf,  certainly  mean  in  this  acl,  as  they  do  in  all  lan- 
guage, an  honeft,  a  fair,  a  reafonable  excufe,  an  excufe  which 
an  honeft  man  may  make  without  bluOiing. 

His  Lordflkip  concluded,  that  none  of  the  h&%  ftated  in 
the  cafe  amount  to  an  excufe,  fuppofing  the  piefs  to  be  a  tool 
Or  inftrument  witkim  the  meaning  of  the  a& :  but  for  the  rea* 
ibns  given  in  his  atgument  on  the  ftrft  quefiion,  he  thought 
the  defendant  not  guilty  of  high  treafon. 

Some  of  the  judges  doubted  on  the  firft  queftion,  but  much 
the  greater  part  were  dear,  that  a  prefs  for  coinage  is  within 
the  clau(e  of  the  aS  on  which  this  indidlment  is  founded.  It  is 
(See  Lennard*s  exprefsly  named  among  other  tools  and  inftruments  for  coin- 
R^8o"  8«!*^*^'  irig  in  the  clawfe  next  before  that  in  queftion,  and  confe- 
*na  ia  Le^h  .  <)uently  muft  come  within  the  words  other  tool  or  injirununt 
^''  htfore  7funtiomd\  otherwife  thofe  words  of  reference,  plainly  in- 

tended to  take  in  fome  things  not  expre&Iy  named,  would 
ftand  for  nothing  :  and  to  carry  the  words  of  reference  back  to 
the  firft  claufe,  paffiog  over  that  immediately  preceeding,  is 
.contrary  to  all  the  known  rules  of  conftrw^on;  adproximum 
antecedins  fiat  rektio*  As  to  the  cafe  cited  from  Strange.^  the 
gun  is  not  once  named  in  the  ^\  if  it  had  been  named,  the 
:geA0ial  words  muft  have  .taken  it  in:  beiides^  guns  may  be, 

and 
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and  often  arc  kept,  and  prudent  it  is  to  Iceep  them)  fpr  ^  roaR^s 
neceflary  defence,  without   any    purpofe   of  deftroying  the. 
game*. 

It  was  obferved  too,  that  the  coining-prefs  is  named  in  the 
fe^ond  and  fifth  fe£tion$  of  this  ad,  among  other  fools  or  in- 
ftrumcnts  proper  for  coining  -,  and  that  in  that  light  it  is  like* 
wife  mentioned  in  the  ftatute  j  ^  S  ff^^  III.  c.  19. 

Thpfe  judges  who  doubted  on  tfai$  queftion  laid  oq  great 

ftre^  9n  thai  doubt ;  for  they  were  clear  with  the  defendant 

on  the  (econd,  that  the  ^uSs  ftated  In  the  cafe  amount  to  a 

Jufficient  excufe ;,  and  in  this  opinion  all  the  judges^  ^^9^ 

Chief- Juftice  Ryder  and  Juftice  Fojlery  concurred. 

They  thought,  that  the  foie  obje<d  of  this  ad,  ar>d  alTo  ^ 
the  7  W  8  JV.  Ill,  cited  by  Lord  Chief- Juftice  Ryder,  ws^ 
tp  prevent  the  counterfeiting  the  current  coin  of  this  kingdom^ 
The  ftatute  7  e^f  8  JV.  III.  recites,  "  That  jhe  greatcft  fccu- 
rity  againft  counterfeiting  the  new-intended  coin  of  this  realnf. 
]by  the  mill  and  prefs  is  the  difficulty  of  being  provided  with 
^t  tools  or  inftruments  for  the  doing  thereof  i"  and  then  enad^ 
among  other  things  in  the  manner  hinted  at  by  the  Cbiefr 
Juftice^  The  title  of  the  a£b  now  under  con^ideratipn  i$^ 
*'  For  preventing  the  counterfeiting  the  current  coin  of  the  kingt 
dom  J*'  and  the  aft  recites,  *'  Notwithftanding  the  good  lawp 
ftill  in  force  againft  the  counterfeiting  the  monies  and  coins  of 
this  realmy  yet  the  faid  offence  doth  daily  increaie  :'*  and  f<^ 
redrefs  of  this  great  and  growing  mifchief  it  enads  &c.  &c. 

They  .obferved  too,  that  the  iirft,  (econd,  third  and  fourth 
fedions  make  ufe  of  terms  defcriptive  *of  the  curcent  coin  9f 
the  kingdom  and  no  other ;  and  that  the  perfons  excepted  out 
of  the  ad  are  thofe  employed  in  his  Majefty's  mints,  or  having 
lawful  authority  from  the  Lord  High-Trcafurcr  or  Commif- 
fioners  of  the  Treafury. 


•»-m 


•  See  the  adl  declaring  tlie  rights  and  liberties  of  the  fuhje6^,  and  fettling  the 
fucceHion  of  the  crown,  i  fV.  Csf  A/,  feff.  2.  c.  1.  ««  The  fubjeAs  which  are 
Proteftants  may  have  arms  for  their  defence  fuitable  to  their  conditions^  ind  as 
aliovr^d  by  law  "  A  claim  of  this  kjnd  |Dade  upon  fo  great  an  occaii(>a  c^Aqot 
be  fuppofc4  (9  hav^  Veen  gi.ven  up  by  any  of  the  laws  fqr  the  pr^enra^i^o^of 
the  game* 

£  e  2  From 
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From  thefe  obfervations  on  the  aft  they  inferred,  that  the 
proper  coin  of  the  kingdom  was  the  JoU  ob}e£i  of  it. 

It  was  farther  obferved  by  one  of  the  judges,  who  argued  oa 
this  fide  of  the  queftion,  that,  in  the  judgment  of  the  legifla- 
tare  itfelf,  the  remedies  provided  by  this  aft  are  confined  to 
the  coin  of  the  kingdom;  for  the  flatute  i  Ann,  fciT  i.  r.  9, 
which  gives  this  zSt  a  farther  continuance  (for  it  was  origi- 
nally a  temporary  ad)  recites,  **  That  it  had  been  found  of 
good  ufc  for  fuppreiling  the  counterfeiting  the  current  coin  rf 
the  kingdom  by  fuch  tools  or  inftruments  as  are  therein  pro- 
hibitci" 

They  all  admitted,  that  the  z8t  fometimes  makes  ufe  of 
words  of  a  large  import  \  but  they  thought,  that,  the  v^le 
tenor  of  the  zSt  confidered,  thofe  words  ought,  in  the  con- 
ftnidion  of  fo  penal  a  law,  to  be  confined  to  that  fpecies  of 
coin  which  they  conceived  to  be  the  fole  objed  of  the  atten- 
tion of  the  legiflature  at  the  time  when  the  aft  was  under  con- 
fideration :  and  fince  it  is  ftated  in  the  cafe,  that  there  was  no 
procrf*,  that  the  defendant  intended  to  make  ufe  of  the  prefs  in 
queftion  for  counterfeitmg  the  current  coin  of  the  kingdom, 
but  on  the  contrary  that  //  was  intended  to  be  ufed  in  coun- 
terfeiting Louis  fors^  and  other  foreign  coin,  they  concluded, 
that  this  intention,  though  highly  criminal,  would  be  fufficient 
to  take  him  out  of  the  aft.  It  is  indeed  a  very  unfiivourable 
excufe)  that  he  intended  to  commit  mifprifion  of  treafon; 
but  ftill  that  excufe,  bad  as  it  is,  will  take  his  cafe  out  of 
the  aft :  for  it  would  be  abfurd,  and  againft  all  die  rules  of 
proportion,  to  make  the  fteps  preparatory  to  a  crime  high 
treafen^  where  the  crime  itfelf,  had  it  been  committed,  wotdd 
have  been  no  more  than  mifprifion  of  treaibn. 

If  the  defendant  had  made  or  mended,  bought  or  fold,  or  had 
in  his  cuftody,  a  ftamp,  mould  or  dye  for  coining  Louis  d^orsy 
he  could  not  be  guilty  of  high  treafon  within  the  aft ;  fince 
the  claufe  touchbg  thofe  tools  is  exprefsly  confined  to  flamps 
&Cb  for  coining  coin  current  within  the  kingdom-^  wlfich  Louis 
d'ors  ^re  not :  and  by  a  parity  of  reafon  the  having  a  prefs  in- 
tended for  counterfeiting  that  fort  of  coin  and  no  othdr  cannot 
be  high  treafon. 

One 
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One  of  the  judges,  who  thought  the  intention  of  the  party 
a  material  circumftance  in  the  cafe,  mentioned  the  refolution 
of  the  court  in  the  cafe  reported  in  Stra.  1098,  from  his  own 
note  of  it ;  That  a  gun  could  not  be  confidered  as  an  engine 
for  killing  the  game  within  the  fifth  of  Queen  Jtnne^  unlefe  it 
bad  been  kept  and  ufed  for  that  purpofe,  and  that  the  once 
ufing  of  It  for  that  purpofe  would  have  determined  with  what 
intent  it  was  kept ;  and  he  obferved,  that  the  convi£Hon  being 
filent  with  .regard  ^0  the  circumftance  of  ufing  it,  it  was 
quafhed. 

Mr.  Juftice  Fojier  concurred  with  the  majority  of  the  judges 
upon  the  firft  queftion.  Upon  the  fecond  he  concurred  with 
Lord  Chief' Juftice  Rydsr^  for  the  reafons  offered  by  his 
Lordfhip, 

He  faid  farther,  that  if  the  defendant  had  been  proved  to  bo 
a  perfon  concerned  in  any  of  the  manufactures  in  which 
prefles  of  the  nature  of  that  in  queftion  are  now  publickly  ufed» 
this  circumftance  would  have  amounted  to  a  fufficient  excufe 
within  the  meaning  of  the  a<S^,  unlefs  it  had  been  proved,  as 
it  was  in  this  cafe,  that  he  intended  the  prefs  for  the  purpofe 
of  coining ;  for  though  the  zd  hath  made  no  exprefs  pro- 
vlfion  for  innocent  manufafturers,  probably  becaufe  engines  of 
that  fort  were  not  in  ufe  at  that  time  for  any  other  purpolV 
than  the  purpofe  of  coining,  yet  in  the  conftrudion  of  all 
^£t^  efpecially  of  a£ts  highly  penal,  the  circumftances,  aadL 
the  known  and  allowed  ufage  of  the  times  ought,  as  much 
as  poffible,  to  be  taken  into  confideration :  and  therefore  an 
innocent  manufacturer  may  now  ihelter  himfelf,  by  way  of  ex« 
cufe,  under  the  known  ufage  of  die  prefent  ^e,  though  that 
excufe  might  not  be  in  the  contemplation  of  the  legiflature  at 
the  time  of  making  the  acS.  But  the  defendant  cannot  avail 
hin^felf  of  this  excufe,  fin^e  it  is  exprefsly  ftat:ed  in  the  cafe, 
that  he  w^s  not  concerned  \v\  ^y  of  thofe  miinuia6h|f es^  an4 
that  he  kept  ti)e  prefs  hs  the  purpofe  of  coiniog. 

He  agreed,  that  the  principal  view  of  the  a£l  leeni^  to  have 
been  to  prevent  the  counterfeiting  the  proper  coin  of  the  king* 
dom ;  but  he  diought  this  not  to  be  the  fole  view  of  it ;  for  he 
obierved|  that  in  the  claufe  which  enumerates  and  de(cribes 

E  c  ^  the 
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die  tools  or  inftmments  for  making  the  iitipreffibn  on  the  coiiiy 
fuch  as  the  puncheon,  counter-puncheon  &c,  the  words  ccim 
current  within  the  kingdom  are  made  ufe  of,  and  enter  into  the 
defcription  of  thofe  inftruments.  Thcfe  words  in  the  language 
of  the  ftatutes  concerning  the  coin  take  In,  not  only  the  prober 
coin  of  the  kingdom^  h\xt  fuch  foreign  coin  as  is  made  current  hy 
foyal  authority.  They  are  indeed  moft  commonly  appropri- 
ated to  the  latter ;  but  they  undoubtedly  extend  to  both,  and 
in  fome  of  the  ftatutes  *  mud  be  (b  underftood,  as  any  one 
may  fee,  who  will  read  them  with  due  attention. 

The  puncheon,  counter-puncheon  and  other  inftruments  of 
that  fort,  he  obferved,  are  formed  for  making  that  (ingle  im- 
preffion  oh  the  metal  for  which  the  maker  defigned  them ;  as  a 
fed  makes  on  the  wax  that  impreffion  alone  which  is  corre- 
Ijkmdent  to  it:  and  therefore  in  the  defcription  of  thofe  tools, 
Aey  are,  with  great  propriety,  roniinbd  to  diofe  ccnns,  the 
counterfeiting  of  which  is  high  treafon. 

The  legiflature  faw  the  abfurdity  and  difpropordon  which 
bath  been  mentioned,  and  hath  wifely  kept  clear  of  it :  but  that 
is  not  the  cafe  of  the  prefs  for  coinage.  This  engine  is  Rtted 
as  Well  for  counterfeiting  the  coin  of  the  kingdom  as  any  other 
coin :  and  therefore  with  equal  propriety  the  penalties  of  the  ad 
are  extended  to  it,  even  iadmitting,  for  argument's  fake,  the  coin 
of  the  kingdom  to  have  been  the  fole  obje£l  of  the  ad ;  otherwife 
the  intention  of  the  legiflature,  which,  as  Lord  Chief- Juftice 
Ryder  obferved,  was  to  keep  all  means,  all  poiEbility  of  coining 
but  of  private  hands,  would  have  been  intirely  fruftrated. 

JV'.  B.  His  Majefty  foon  afterwards,  upcm  «  report  of  the 
cpinion  of  the  judges  from  the  Chief- JufticCf  was  pleafed  to 
grant  the  defendant  a  free  pardon  under  the  great  feaL 

N.  B.  The  fufFering  the  defendant  to  be  convided  of  high 
ireafen  fubjed  to  the  opinion  of  the  judges,  inftead  of  diredling 
a  fpecial  verdid^  vfUch  ought  to  have  beisn  done,  was  kntich 
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ceiifured  amoQg  the  judges,  and  alfo  by  Lord  Chancellot 
Hardwichy  when  the  defendaiu's  pardon  c^me  to  the  greaC 
feal. 


An  inonymou6  Caie  on  the  Statute  9  and  i(» 

fF.  III.  c.  41. 


THERE  w:is  a  cafe  in  the  Ifyiern  circuit  before  Mn  A  woman 
Juftice  Fofter^  which  hath,  in  fome  of  its  circumftances^  hatin  *1n  her 
a  refemblance  to  the  betbre-reported  caie  of  John  Bell,  cuftody  fome 

*  pieces  of  canvas 

A   widow* woman  was  indi6led  on  the  ftatute'9  and  1(3  contrary  to  the 
W.  III.  ^.'41.  for  having  in  her  cuftody  divers  pieces  of  can^  w!  m^^^i!^ 
vas  marked  with  his  Majeft/s  mark  in  the  manner  dofcribed 
in  the  a£b,  flie  not  being  a  perfon  employed  by  the  commif» 
(ioners  of  the  navy  to  make  the  (ame  for  his  Majefty's  ufc. 

The  canvas  was  produced  at  the  trial  marked  as  charged  in 
the  indictment,  and  was  proved  to  the  fatisfaftion  of  the  court 
and  jury  to  be  of  that  fort  which  is  commonly  made  for  the  ufe 
of  the  navy,  and  to  have  been  found  in  the  defendant's  cuf- 
tody. 

The  defetklant  did  not  attempt  to  fhew,  that  (he  viras  withi^ 
the  exception  of  the  aS,  as  being  a  perfon  employed  to  make 
canvas  for  the  ufe  of  the  navy :  nor  did  ibe  offer  to  producf 
9ny  certificate  from  any  officer  of  the  crown  touching  the  oCf 
cafton  and  reafon  of  fuch  canvas  coming  into  her  poflcffion. 

Her  defence  was,  that  when  there  happ^ed  to  be  in  his  Ma- 
jefty*s  ftores  a  coniiderable  quantity  of  old  fails,  no  longer  fit 
for  that  ufe,  it  had  been  cuftomary  for  the  perfons  intruftei 
ivtd)  the  ftores  to  make  a  publick  iaie  of  them  in  lots,  larger  or 
^nailer  as  beft  fuited  die  purpofe  of  the  buyers ;.  and  that  die 
canvas  produced  in  evidence,  which  happened  to  have  been 
made  up  long  fmce,  fome  for  table-linen  and  fome  for  fhecting, 
t)ad  i)een  vi^  common  ufe  in  ihe  defendant's  family  a  confidera- 
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ble  time  before  her  husband's  dcsA,  and  upon  his  death  came 
to  the  defendant,  and  had  been  ufed  in  the  (aoie  publick  nuui- 
per  by  her  to  the  time  of  the  profccution.  This  was  proved 
by  fome  of  the  family,  and  by  the  woman  who  had  frequently 
wafhed  the  linen. 

This  foitt  of  evidence  was  ftrongly  oppofed  by  die  counfel 
for  the  crown,  who  infifted,  that,  as  the  a£l  allows  of  but  one 
excufe,  the  defendant,  unlefs  ihe  can  avail  herfelf  of  that,  cannot 
reibrt  to  any  other :  for  if  the  canvas  was  really  bought  of  the 
commiffioners,  or  of  perfons  aiding  under  them,  which  is  the 
only  excufe  pointed  out  by  the  ftatute ;  why  was  no  certificate 
of  that  matter  taken  at  the  time  of  the  purchafe,  fince  the  fourth 
fedion  of  the  aSt  admits  of  that  excufe,  and  the  fecond  fedlioa 
admits  of  no  other  ? 

But  the  judge  was  of  opinion,  that  though  the  claufe  of  the 
ftatute,  which  dire£b  the  b\e  of  sicfe  things,  hath  not  pointed 
out  any  other  way  for  indemnifying  the  buyer  than  die  certi- 
ficate i  and  though  the  fecond  fe^tion  feems  to  exclude  any 
Other  excufe  for  thofe  in  whofc  cuftody  they  fhall  be  found: 
yet  fill!  the  circumflances  attending  every  cafe,  which  may 
feem  to  fall  within  the  a<E^  ought  to  be  taken  into  confidera*^ 
tiopi  crherwife  a  law  calculated  for  wife  purpofes  may,  by 
too  rigid  a  conftru^ion  of  it,  be  made  a  handmaid  to  oppref- 
iion.  There  is  no  room  to  fay,  that  this  canvas  came  into 
the  pofleffion  of  the  defendant  by  any  a£k  of  her  own.  It  was 
brought  into  family-ufc  in  the  life-time  of  her  hufband,  and  it 
continued  fo  to  the  time  of  his  death ;  and  by  z&  of  law  it  came 
to  her.  Things  of  this  kind  have  been  frequently  expofed  to 
publick  fale ;  and  though  the  slA  points  out  an  expedient  for 
the  indemnity  of  the  buyers,  yet  probably  few  buyers,  efpeci- 
ally  where  fmall  quantities  h^ve  been  purchafed  a^  on^  iale, 
have  ufed  the  caution  fuggeftcd  to  them  by  the  9&*  And  if 
die  defendant's  hufband  really  bought  this  linen  at  a  publick 
fale,  but  negle&ed  to  take  a  ccrdficate,  or  did  not  preferve  it^ 
it  would  be  contrary  to  natural  juftice,  after  this  length  d 
time,  to  punifh  her  for  his  negleiSt  He  therefore  thought  the 
evidence  given  by  the  defendant  proper  to  be  lefl  to  the  jury, 

and 
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and  directed  them,  that  if,  upon  the  whole  of  the  evidence,  dtey 
were  of  opinion,  that  the  defendant  came  to  the  pofleffion  of  the 
linen  without  any  fraud  or  misbehaviour  on  her  part,  thejr  fbould 
acquit  her :  and  fhe  was  acquitted. 
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12. 
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Parkin:  (Sir  JViUiam)^  232. 
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Smith's  cafe,         -—  242. 

Somerfet  (Earl  of)^  —  1 25. 
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246. 
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Widdrington  (  Lord),  151,152. 
WilkirSon's  cafe,         —  26. 
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Winton  (Lord),        —  232. 

WithypoU  (Sir  William),       106. 
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WH  O  are  acceflaries  before  the  hiQj  and  by  what  terms 
they  are  defcribed  by  ftatutes,  121—131. 

A  man  procures  a  felony  to  be  done,  lie  is  an  acceilary  before^ 
125, 126. 

And  fo  he  is  if  he  confents  before-liand,  126,  127. 

An  acceflary  cannot  be  tried  without  his  own  confent,  till  the 
principal  is  convi£led  or  outlawed}  unlefs  they  are  tried  toge* 
^er,  343,  360. 

A  man  is  indi£ted  as  acceflary  to  two,  the  jury  find  him  accefr. 
fary  to  one,  judgment  may  pais  upon  him,  3^1* 

A  man  is  indided  as  acceflary  before  the  fi^  and  acquittedj  he 
may  l)e  indided  as  princfpal,  361. 

But  if  he  be  indi£ted  as  principal  and  ooquitied,  he  cannot^  .ac- 
cording to  ibme  boolcS)  be  indi6led  as  acceflary  before  the  hSt^ 

361,  362- 
An  acceflary  may  be  tried  though  the  principal  ftands  mute  &C, 

or  is  admitted  to  dbigy  «arfBiA»aed  tfk^CBomi&oa  nd  i»> 

fore  aitakidcr,  36ft«-«564. 

How  far  an  acce&ry  may  be  permitted  to  (hew,  that  the.finnd« 

pal  is4M'gttil»|s  pr  uiot  -guil^  of  dnt  fpeoiis  4of  Jdwy  wUh 

which  he  is  charged,  364/— 368. 
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A  man  advifeth  another  to  commit  a  felony,  ivho  goes  'beyond 
the  terms  of  the  advice  or  varies  from  it  in  ibme  circumilance, 
how  far  the  advifer  will  be  anfwerable,  369 — 372. 

Receivers  of  flolen  goods  are  made  acceflaries  after  the  &d, 

373- 
Whether  a  peribn  may  be  profocuted  as  for  a  mtfdemeanour  in 

receiving  ftolen  goods,  if  the  principal  be  amefnable  to  jul- 
ticc,  373,  374- 

See  )dnst(iiial0» 

What  anions  they  may  maintain,  185,  i86. 
}Azy  be  puoilhed  as  traitors,  ihiil. 

See  jailrgtonce, 
Allegiances 

Allegiance  due  from  natural-born  fubjeds  is  perpetual  and  on- 
alienable,  7,  59,  60,  183,  184. 

From  aliens  is  local  and  temporary,  185,  x86. 

Due  to  every  King  in  full  and  peaceable  pofTeffion,  184,  188, 
397—400. 

How  they  are  to  be  dealt  with  in  cafes  of  treafon  and  odier  capi- 
tal offences,  187,  188. 

An  officer  having  a  warrant  to  arrefl  for  a  breach  of  the  peace 
may  break  open  doors,  136,  320. 

Under  what  reflri£tions  windows  and  doors  nuiy  be  broke  open 
in  order  to  arrefl,  319,  320.    • 

0tfoti» 

Committed  by  perfons  having  an  intereft  in  the  houfe,  1 13 — 1 16. 
Qufted  of  clergy  at  common-law  according  to  fome  learned  men, 

The  grounds  upon  which  it  is  oufted  inquired  into»  333,  334* 
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Slttainiutti  and  attaimtli  l^nfomtf 

Peifon  attainted  pleads,  that  he  is  not  the  perfon  mentioned  in 
the  record  or  aA  of  Parliament,  a  venire  may  be  awarded  re- 

«  turnable  infiantery  and  a  verdi£t  agatnft  the  defendant  on  fiich 
iffiie  is  concluiive,  41 — 43,  1 12. 

Execution  awarded  againft  perfons  attainted  many  years  before^ 

^  43>  44- 

And  againft  perfons  attainted  by  ad  of  Parliament  or  by  out- 
lawry, 44,  1 10 — 1 1 3. 
Perfon  attainted  by  zA  of  Parliament  is  apprehended  before  the 

time  limited  for  his  furrender  is  expired,  50,  51. 
Whether  a  perfon  under  an  attainder  for  treafon  or  felony  may 

by  warrant  from  the  crown  be  executed  in  a  manner  different 

from  the  judgment,  267— "27a 
A&  of  Parliament  attainting  a  man  of  treafon  removed  by  rrr- 

tiorari  into  Chancery,  and  fent  thence  into  B.  R.  by  mttimus^ 

47 — ^50,109—111. 
How  far  an  attainted  perfon  is  liable  to  civil  futts,  and  how  far 
-under  die  prote£bon  of  the  law,  61-^3. 
Attainder  inchoate  at  one  day  and  completed  at  another,  how  it 

relates  to  the  firft  day,  88—^4. 

Burglatpf 

Burglary  in  an  apartment  in  the  African  houfe,  it  muft  be  bud  to 

be  the  manfion-houfe  of  the  company,  38,  39. 
Houfe  quitted  by  the  owner  animo  revertendi^  or  without  fuch  in* 

tention,  76,  77. 
£ntry  as  well  as  breaking  neceflary,  but  if  any  part  of  the  body 

be  within  the  houfe  it  is  fufficient,  X07,  io8. 
So  on  the  ftatutes  of  Edw.  VL  and  Eltz.  againft  houfebreakli^ 

in  the  day-time,  108. 
Whether  it  is  burglary  to  break  cupboards  let  into  the  wall,  or 

other  fixtures  of  the  like  kind,  xo8,  109. 

Cgalletiget 

No  peremptory  challenge  on  colhteral  ifiiies,  42,  46* 
Peremptocy  cbiallenge  0135  in  petit  treafim,  xo6, 107, 336, 337, 


F  f  Clnrgpf 


A      TABLE      OF 

Clergy  in  treafon,  X90-W93. 

Oufted  in  murder  by  what  ftatutes,  304. 

3y  21  Joe.  I.  c,  6.  women  for  larciny  to  the  value  of  lOi.  ye 

put  upon  the  fame  foot  as  men,  305,  306. 
^  3  /r.  &  A£  c.  9.    Women  for  ail  clergyable  felonies  are  put 

upon  the  f«me  foot  as  men,  306. 
By  5  Jfvm^^  c.  6*    The  ceremony  of  reading  is  abolifhed,  306. 
Whether  perTons  prefent  aiding  and  abetting  are  oufted  ofckrgy 

by  ftatutes  which  exprefly  take  away  clergy  only  from  the  aAuad 

perpetrators,  355 — 360.  415—430. 
decenaries  after  the  bA  in  horfe-ftealing  are  oufted  of  clergy  by 

31  £Jiz.£.  12.  372. 
But  a  perfon  receiving  a  ftolen  horfe  is  not  oufted  by  that  a^  373. 
Clergy  taken  from  me  oficnce  or  from  the  p^HoEi)  355 — ^359. 

ConMtttu 

Whether  a  confeffion  after  the  fuEt  proved  by  ttM>  witnefts  be 
fttfficietit  toconvidofUgbtreafen  within  the  7  JKUl.  iO|  if. 

240—244. 

€otit)fel. 

Allowed  upon  collateral  ifTues,  42,  46,  56,  232. 

By  7  ly.llL  Prtfoners  for  treaibns  within  that  ad  are  allowtd 

counfcl  to  condud  their  whole  defence,  228, 231. 
Not. allowed  at  con;imon-]aw  upon  the  iiRie  of  guihy  or  not 

guilty  in  capital  crfes,  except  upon  points  of  law,  231,  232. 
<^owediipon  impeachmenfis  by  20  Geo.  II.  232. 

Egunde4  in  ftiperftitjon  ^  ij^norahce,  265,  266. 
Not  much  countenanced  in  Wxflmifffier-haUi  266,  267* 
Upon  whiit  principle  they  became  dae,  287,  288. 

If  a  fberiff  or  bis  officer  be  kt?led  m  ^xecnting  t  Oafaj  fjfk.  &e. 
it  will  bf  fuffidont  on  an  indi&ment  for  murder  to^  promce  Ae 


writ  and  warrani^  311,312. 

Sec  e>ttxt'9ti$  and  la^ittttlTej'^ 
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Wl^-a  iUfficient  excufe,  433-^441* 

)Yhat  degrees  pf  fprce  excufe  the  joining  or  aflifting  rebels  or  ene* 
mics,  13,  14,  216,217. 

.  •- 

How  far  edates  tailzie  in  Scotland  afFefted  with  prohibitive,  irri-* 

tant  and  refolutive  claufes  are  fubjeft  to  forfeiture,  95 — 104. 
I^and^  are  forfeited  for  high  treafon  though  corruption  of  blood  is 

faved  by  ftatute,  222,  223. 
Flight  upon  a  charge  of  felonjr  induceth  a  forfeiture  of  goodsy 

272,  286. 
Whether  a  forfeiture  of  goods  was  incurred  at  common-Uw  ia 

cafes  of  homicide^  de/endindo  or  per  infortunium^  286,  287. 

Forgery  in  the  name  of  a  pcrfon  who  never  exifted,  11 6^-1 19* 
Forgery  of  an  order  or  requeil  for  the  delivery  of  goods,  of  which 

the  perlbn  fuppofed  to  fend  the  order  neither  hath  nor  claims 

any  difpofing  power,  ii9«-i2i. 

The  old  vftiters  on  homicide  to  be  read  with  great  caution,  1319 

Homicide  occafipned  by  accident  which  human  prudence  coul4 
not  forefee  or  prevent.     See  Difc.  II.  r.  I.  per  tot. 

Homicide  founded  in  juftice.    See  Difc.  II.  e,  2.  per  tot. 

Homicideyi  i^fua  difendendo  juftifiable  and  innocent,  273— -275. 

Homicide)^  dtfindenda  in  a  fudden  cafual  affray  barely  excuiabje, 
275—278. 

In  indiftmcnts  for  levying  v^r  the  day  is  not  nfceflary  to  b«  laifl 

with  preciiion,  ti,  o. 
Not  ncceflaiy  to  let  forth  in  the  indiftment,  that  Aeprifoners  ax^ 

in  cuftody,  12.  '  . 

F  f  a  Copy 
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Copy  of  an  indi^hnent  for  high  treafon  widi  the  caption  deli- 
vered after  the  bill  found  5  £3^  before  arraignment,  both  days 
exclufive,  I,  2^  228^-230. 

Copy  of  the  indidment  not  granted  at  common*law,  228, 229. 

Another  indidfanent  depending  not  pleadable  to  a  fecond»  I05f 
106. 

But  the  former  may  be  quafhed,  io6. 

How  an  indt£fanent  for  high  treafon  agadnft  an  alien  ought  to 
charge  the  breach  of  allegiance,  186,  187. 

IndiAments  for  compaffing  the  King's  deadi  and  other  capital  of- 
fences muft  purfue  the  words  of  the  ftatutes,  126,  130,  193, 

IQ4-  4*3—425-  .        ^ 

In  nich  indi&ment  for  treafon  an  overt-a6l  muft  be  laid  and  prov- 
ed, 194. 

And  fo  alfo  in  an  indidment  for  levying  war  or  adhering  to  die 
King's  enemies,  194,  220. 

In  an  indidhnent  for  murder  the  word  murdravit  Is  abfolutely  ne- 
ceflary,  304,  305.  424- 

Indidment  that  A.  gave  the  mortal  ftroke  and  that  B,  and  C 
i^re  prefent ;  evidence  that  B.  gave  the  ftroke  and  diat  A.  and 
C.  were  prefont  mainuins  the  indi£bneut,  351,  425. 

Uttfonts^ 

How  far  they  are  liable  to  capital  punlftiments,  70-— 73. 

Slurord. 

What  a  good  qualification  of  a  juror  in  trials  for  high  treafon,  y. 

Juror  withdrawn  in  capital  cafes,  16—39,761  328. 

Venire  awarded  and  jury  returned  inflantir  to  try  collateral  iflues, 

The  province  of  the  jury  in  trials  for  murder,  255, 756. 
What  verdifb  the  jury  may  give  in  cafes  of  juftifiable  and  excufa- 
ble  homicide.    See  Difc.  IL  c.  4.  per  toU 

Perfon  convi£ied  of  receiving  ftolen  goods  knowingly  cannot  be 
tranlported,  if  the  principsu  beconvidledof  pedt  burciiiy  only, 

Eiiential  to  larciny  and  robbery,  that  the  goods  be  taken  againft 

the  will  of  the  owner,  123* 
If  the  owner  takes  his  own  goods  from  his  bsulee  animofurandi^ 

he  will  be  guilty  of  larciny,  123, 124* 

It 
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It  rs  not  larciny  to  fteal  fUh  in  a  pond,  unlefs  under  fpecial  circutn* 
ftances,  366. 

Hitttitattonv 

Bj  J  jy.  III.  r.  3.  Profecutions  for  treafon  or  mirprifion  witbia 

that  zSt  are  to  be  commenced  within  3  years,  249* 
Cafes  of  ailailination  excepted,  249. 
Tbi3  limitation  extended  to  Scotland  by  7  Anrue^  249. 

Collefted  from  circumftances  of  deliberation  or  cruelty,  138, 29  if 

292. 
What  the  legal  notion  of  malice^  256,  257. 
Malice  egreaitvr  perjonam^  261,262, 352,  371, 

Sec  Difc.  II.  c.  5,  6, 7.  per  tot. 

Homicide  committed  in  profccution  of  an  unlawfnl,  but  not  felo« 

nious  intention,  258-^-261. 
Death  enfuing  from  a^ons  lawful  or  innocent  but  done  without 

proper  caution,  262, 263. 
A  man  upon  flight  provocation  ftrikes  anpdier,  and  unluckily  and 

againft  his  intention  kills,  290,  291, 294,  295. 
But  if  he  makes  ufe  of  a  deadly  weapon,  or  odierwiie  manifefts  an 
intention  to  kill,  it  will  be  murder,  291, 292. 

See  ^ur&eTt 
it^aritterti^ 

Whedie^  mariners  can  be  legally  impreiled  into  the  fervice  of  the 
Crown,  157-— 179. 

Mifnomer  or  incomplete  defcription  of  perlbns  made  the  objeds  of 
nds  of  attainder  or  a£b  Infliding  pains  and  penalties,  79—^8. 

See  Difc.  IL  f.  8,  Ur  tot. 

What  judgment  to  be  given  in  murder  by  25  Gio.  H*  107. 
Whether  taking  away  the  life  of  an  innocent  man  by  perjury  in  a 
courie  of  legal  proceeding  amounts  to  murder}  131, 132. 

F  f  3  A  pro^ 
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A  provocadoi^  fought  on  the  part  of  the  flajrer  aggnvato  die 

ofFence,  13I— 135. 
If  an  officer  be  killed  in  the  execution  of  a  warrant  for  a  breach 

of  the  peace,  it  will  be  murder  chou^  the  warrant  be  obtained 

by  undue  means,  135—138. 
Officers  killed  in  the  execution  of  their  offices^^jo,  308 — 310, 

318,  321. 
In  a  charge  of  murder,  die  h£t  of  killing  being  proved,  circum- 

ftances  of  excufe  or  alkviadon  muft  be  proved  by  the  prilbner, 

Homicide  committed  in  profecution  of  a  felonious  uitent  is  mur- 
der, 258. 

Or  in  doing  an  a£lion  unlawful  in  itfelf  widi  a  roiichievous  inten- 
don,  261. 

Death  enfuing  from  undue  correction  by  parents  or  makers  will 
be  murder  or  manflaughter  according  tocircumfhmce;,  262. 

Death  happening  in  a  duel  by  appointment  is  murder,  297. 

Death  occaiioned  by  durefs  of  tmprifonment  is  murder,  321,  322. 

Of  the  diftinClion  between  murder  and  manflaughter,  302— ^304. 

See  ^attflaUQl^  and  Sj^alitU 

One  overt-aft  proved  fufficient  to  convift,  194. 

Overt-aAs  falling  under  one  branch  of  the  ftacute  may  be  laid  as 

overt-a£h  of  a  different  fpecics,  197. 
Overt-afts  not  laid  tending  dircSly  to  the  prodf  of  overt-a6h  laid 

may  be  given  in  evidence^  g,  10,  22,  245,  246. 
Writings  of  a  treafonable  kind  under  proper  limitauons  arc  overt- 

a6ls,  198,  I  go. 
And  fo  are  words,  200 — 207. 

jgDittlatorp* 

Outlawry  in  treafon,  how  purged  by  a  fUrrender  within  the  year, 
46. 

The  attainder  relates  to  the  day  laid  in  the  indidment ;  but  pend- 
ing the  procefs  of  outlawry  the  party  is  capable  of  taking  by  dc- 
fcent  for  the  benefit  of  the  Crown,  93, 94. 

Perfons  outlawed  for  treafons  within  the  ftat.  7  ^  III,  c.  3. 
coming  in  to  be  tried  are  indtled  to  the  benefit  of  that  a^ 
233- 
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ADVERTISE  ME  NT:  3cx4tt 

fmhlifhedftom  the  origmal  MSy  compriied  in  tm 
thick  fUio  volume.  This  miftake,  which  I  am- 
Jieartily  fbrry  for,  I  was  led  into  by  the  editor's 
conlbied  and  inaccurate  manner  of  writing  ki 
tihds  part  of  his.  preface.  "  The  reader,  he 
•'  faith,  may  be  afTured,  that  the  edition  here 
"  offered  to  the  publick  is  printed  faith- 
^  FULLY  from  .the  author's  original  MS,  n^hick 
cmjijis  qfone  thick  folio  volume  all  in  our  au^ 
thors  own  hand-writing.'^  This  led  me  to 
£iy,  that  the  tranfcript  was  totally  laid  afide : 
for  if  the  wfck  '^'i^  faithfully  publifhed  from  the 
original  MS,  what  ufe  can  the  reader  fuppofe  tQ 
have  been  made  of  the  tranfcript  f 

The  editor,  it  is  true,  fpeaking  of  the  traij-p 
fcript  a  few  lines  lower  doth  fay,  "  This  tran- 
fcript therefore  fo  far  as  revifed  and  corredted 
by  our  audior,  and  no  farther,  may  be  deemed 
the  original  finifhed  and  perfe<fted/'  If  he 
had  ^Ided,  that  the  correSlions  are  inferted  in 
this  edition^  or  had  ufed  words  of  the  like  im- 
port, I  fhould  have  made  no  fort  of  doubt  of 
it :  but  this,  for  a  reafon  I  (hall  prefently  ofi^r, 
could  not.  be  faid  with  truth-  I  find,  that  alt 
the  paflagcs  which  are  authenticated  by  the  au- 
thor's corrections  and  ai^itions,  except.  tw6^  are 
initited  in  the  print.  One  of  thefe;  which,  \x^ 
ray  opinion,  carries  with  it  evident  marks  of  au-f 
Acnticity,  is  in  the  firft  volume  of  the  tran- 
ieript  towards  the  end,  and  takes  up  n^ar  eight 

b  Pgcs/ 


Koiv  ADVERTISEMENT- 

ptges.    It  turns  upon  &e  <|iieftibn»  Who  is  or. 
is  not  a  King  within  the  ftatute  of  trea£»i$  ? 

It  is  too  long  to  be  inferted  in  this  place  > 
and  as  the  moft  material  parts  of  it  have  been 
long  in  print,  I  fliall  fparc  myfelf  the  trouble  of 
tranfcribing  it. 

Many  paflages  which  occur  in  theie  pages 
are  indeed  inftrted  in  the  print,  bat  not  in  the 
order  in  which  they  are  in  the  tranfcript ;  par-* 
ticuhrly  that  touching  the  depofal  and  pre« 
tended  rcfignation  of  Edward  II,  the  moft  ex- 
ceptionable part  of  the  whole  work.  But  &r 
the  greateft  part  of  them  are  totally  omitted. 

I  forbear  to  enter  farther  into  a  minute  and 
critical  inquiry  touching  the  authenticity  of 
thefe  pages,  becaufe  I  am  not  willing  to  revive 
a  queftion  which  hath  long  lain  afleep;  and 
which,  through  a  happy  change  of  times  and 
circumftsbnces,  is  now  become  a  matter  of  no 
fort  of  importance  to  the  publick ;  namely, 
what  were  the  author's  private  fenfiments. 
touching  certain  political  queftions  which  never 
were,  nor  in  the  nature  of  things  ever  can  be,, 
the  fubjeft  of  litigation  in  fVeftminJler^Hall. 

The  other  paffage  which  I  have  excepted  is* 

near  the  beginning  of  the  fecond  volume  of  the 

^nfcriptj  and  mentions  fhortly  divers  reaibns 

in  fupport  of  the  opinion  of  the  majority  of 

SMiHd9       ^^  judges  in  the  cafe  of  Mejfeng^r  and  others, 

»J4»«35.         who  were  indidtcd  of  high  treafon  for  pulling^ 

down 
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down  bawdy--hotifes  in  the  timcof  C&irfer^IL 
This  paflage,  though  it  appears  in  the  auttibr's 
hand-writing  and  is  copied  by  Ac  tranfcrfber, 
is  likewiie  omitted. 

Before  I  conclude  this  advertifement  I  gladly 
embrace  the  opportunity  it  affords  me  of  doing 
Ibme  juiHce  to  the  memory  of  the  liarned  au- 
Aor.  I  ha^  at  the  bottom  of  page  397  ob^^ 
fervedy  that  feme  words  placed  between  hock^ 
in  the  report  of  Sir  Ralpi  Grey's  cafe  frofli'^tlf* 
year-book  are  omitted  by  him.  They  are 
omitted  in  the  print  and  likewife  in  the  tran- 
fcript :  but  I  am  fatisfied^  that  this  omiflion  was 
not  wilfully  made  or  with  the  leaft  intention 
to  miilead  the  reader.  The  author's  known 
character  fufficiently  fecures  him  againft  any 
imputation  of  that  kind.  But  there  is  ano« 
ther  circumftance  which  ftrqngly  inclines  me 
to  think,  that  the  omiilion  was  owing  to 
mere  inadvertency  in  the  hurry  of  compofing 
or  tranfcribing ;  for  in  a  looie  fheet,  found 
among  the  author's  papers,  undoubtedly  of  his 
hand  •  writing,  copies  whereof  are  in  many 
hands,  the  cafe  of  Sir  Ra/pi  Grey  is  cited,  and 
the  whole  pafTage  as  it  flands  in  the  year-book 
is  faithfully  tranfcribed.  Miflakes  and  omiflions 
of  this  kind  the  befl  of  authors,  efpecially  in 
long  works,  are  fometimes  fubjet^  to,  and 
common  candour  obligeth  us  to  impute  them 
to  the  true  caufe. 

4  ■        Nfin 
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Qffmdar  macuUs^  quas  atU  tnatriafiiJU, 
Ant  bumanafanm  cavit  natura.^ 


N^  B.  The  mginal  MS.  with  the  Tranfir^ 
in  7  volumes  wtU^  for  the  fatisfi0im  of  the  curu* 
Otis,  6e  lodged  in  the  BritHh  Mufeum^  ^fiw 
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Called  over  and  defaulters  marked  before  the  prifditer  was  put 

upon  his  challenges,  7. 
New  panel  ordered  ore  tenus  for  default  of  jurors,  63,  64. 
By  7  W.  III.  a  copy  of  the  panel  is  to  be  delivered  to  the  pri- 

finiers  two  days  before  the  trial,  both  days  exdufive^  l28-*<i 

230. 
Copy  of  the  panel  not  granted  2f.  common-law  in  capital  cafes, 

228. 

Pardons  by  ftatute,  how  taJren  advantage  of,  43—45. 

An  tSl  of  general  pardon  with  an  jsxception  of  murder  is  pafled 
between  the  ftroke  and  death,  wh^t  eiFedl  it  will  have,  65 
—67.  '  •      * 

Peer  convicted  of  miirder  is  within  the  25  Geo.  IL  to  all  intents, 

as  a  commoner,  139. 
The  office  and  duty  of  the  High-Steward  in  the  trial  of  a  peer 

in  the  court  of  the  High-Steward,  142. 
And  in  the  court  of  the  reers  in  Psurliameilt,  143 — 153. 
Not  necefTary  to  fave  the  privilege  of  Peerage  in  flatutes  creating 

new  ireaibas  or  felonies,  225,  226.  ..      ." .    ^ 

In  high  treafon  all  the  partlcipes  criminis  are  principak,  213, 421* 
But  if  ft  man  advifetfa  another  to  conamit  hi^b  treafon,  not  withia 
'  the  branch  of  the  ftatute  concerning  conipafling:  the  death  ot 
the  Kii\g  &Cy  be  ou^t  not  to  be  tried  before  uie  convi^ioa 
.or.miitwry  of  him  who.  committed  the  fa£^  34J'^347« 
00  if  a  man  harbours  or  reilcues  a  traitor,  he  mall  not  be  ar- 
raigned till  the  priacifal  offender  is  convidsd  or  outlawecl^ 
ibid* 
JSt-m^n  be  prefent  at  a  felony  aiding  afid  abetting,  he  is  a  prin* 

cipal,  but  not  always  oufted  of  clergy,  347^34^>  415—^-3^ 
Th0i|()l  aneieittly  be  wa&  conlidered  only  as  an  acceffiiry  at  tbt 

ha,  347, 348.  42s— 43p-. 

In  fome  cafes  a  man  is  a  principil  thdM^  abfent,  349. 
An  a<^u^,  immediate  prefence  npt  necellary  to  naake  a  man  a 
I^iiidpal  felon,  349,  350. 
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If  murder  be  committed  in  profecution  of  an  unlawful  purpofe» 
every  man  in  the  eje  of  the  law  prcfent  will  be  a  jMincipal) 
3SI— 354- 

See  3Uttt[0xitt^ 

Whether  in  robbery  die  putting  the  perfim  actually  in  fear  be  a 
neceflary  in^edient,  128,  129. 

See  Harctttp^ 
lteitsttti# 

The  ftatute  of  (jZMrc^lfr  6  Edw.  L  c,  9.  confidered,  liy-^zSSm 
15  H.  VIII.  ^.  3.  is  mc  revived  in  Mo  by  5  &  6  £•  VL  c.  10. 

2%H.VlU.c.i5.    z%H.VnLc.4.     33 //.  VHI,  r.  ao  and 

c.  23.  how  far  repealed,  237,  238. 
35  H.  VIII.  c.  2.  not  repealed,  238. 
I  SJtv.  VL  c.  J2./'.  10,  13.  concerning  poifoning,  die  true 

grounds  of  thofe  cfauies,  6£— 70, 
5  J^  6  £du/.  VI.  f.  9,  356.  419. 

0  Eliz.  c.  4*  356.  ▲i8. 

39  Eliz.  c.  15.  108.  356.  418. 

1  Ja^,  L  c.  d.  the  ftatute  of  fbbbing  conCdered.    See  Diic.  U. 

c.  6.  Per  tot.  355.  418. 
7  ff^.  IIL  c.  3.  for  regulating  trials  in  cafes  of  high  treafbn^ 

treated  on.    See  Difc,  L  c.  3.  per  M* 
What  treafons  are  within  the  a^^22-^227. 
i  V  ()  ff^^  IIL  c.  26.  for  preventing  the  counterfeiting  the  cor*- 

rent  coin  of  this  kingdom,  430-9-439. 
9  isT  10  ^,  IIL  ^.  41.  for  preventing  the  imbezxleofent  of  ftores 

ofwar,  439— 441. 
JO  &  II  fP'.  III.  f.  23.  touching  fhoplifting,  77—79. 
5  Jnn^ty  c.  8.  for  the  union  of  EngUnd  and  Sco^Umd  pleaded^  i  j 

— 21. 
7  Jnna^^  c.  21./  1 1,  confidered,  249— «25i, 
9  Geo*  I.  c.  22.  die  61ack-a£i,  415 — ^430. 
19  Geo.  n.  r.  34.  touching  finugglerS)  proceedings  on  it,  5'**5^ 

III. 
^4  Geo.  IL  r.  45,  touching  the  ftcaling  of  goods  in  port,  &c.  79« 

|^iilitfitntfott0« 

tn  ^f^/cA  fetdcmenfs  are  in' nature  of  our  remainders,  102, 103. 


THE    PRINCIPAL    MATTERS. 


What  the  military  men  mean  by  kj  8.  * 

Cottmiff 

m 

Not  allowed  by  the  coinnion-law>  and  cannot  be  legally  ufed,  244. 

Compaffing  the  King's  death.    See  Diic.  I.  c,  i.  pirtai4 
Meeting  and  confulting  how  to  kill  the  King  is  an  overt-a6t  of 

compaffing,  195. 
Or  bow  to  depofe  or  imprifon  him,  or  to  get  his  perlbn  into 

the  power  of  the  confpirators,  195,  196. 
Inciting  foreigners  to  invade  the  kingdom  is  an  overt*a£l  of 

compaffing,  196. 
Going  into  a  foreign  country  for  that  end  is  an  overt-ad):,  196, 

197. 
Levying  war  is  an  overt-a£t  of  compaffing,  and  under  iame 

limitations  confpiring  to  levy  vrar,   197,  2x3* 
So  is  adhering  to  the  King's  enemies,  197,  217,  a  1 8* 
Levying  war  and  adhering  to  the  King's  enemies.    See  Dife.  L 

£»  2.  per  t§U 
Military  weapons  not  ntceflary  to  make  an  infurredion  amount 

to  levying  war,  208. 
Aflemblies  upon  private  quarrels  do  not  amount  to  levying  ynr^ 

208,  209. 
Nor  do  rifings  for  effedting  purpofes  of  a  private  nature,  2Z0. 
But  infurre£tions  for  purpofes  of  a  publick  and  general  concern 

do,  210^216. 
It  is  a  war  levied  though  no  a^on  enfiies,  218. 
Attacking  the  King's  forces  is  levying  war,  2x9. 
And  holding  a  caftle  or  fort  againft  the  King,  2x9. 
Fumilhiiie  an  enemy  with  money  &c,  or  fending  nioney,  intelli« 

gence  £c,  though  die  money  or  intelligence  ikguM  be  inter- 

cepted,  will  amount  to  adhering,  217,  2x8. 
Cruizing  on  the  King's  fuljeds  under  a  commiffion  fixim  % 

power  at  war  with  us  is  adhering,  2x8. 
Who  are  enemies,  219,  220. 
Having  in  cuftody  a  prm  for  coinage,  430-»439« 

Ctnifoii 


A     T  A  B  L  f^     OF 

Ts  widiin  the  25  Geo.  IL  for  preventing  murder,  107. 

Intided  to  the  benefit  of  i  Edw.  VI.  c.iz.  f.  22.  5  ^  SEdw.Vl. 
r.  XI.  /  12,  and  i  ^zP.f:f.Af.'c.  10.  227. 

An  app^  of  deadi  will  lie  in  cafe  of  petit  treafbn,  323. 

If  defendant  flands  mute,  ^c,  he  ihall  fuiFer  the  pain  fort  &  Jurr^ 

A  pardon  of  murder  pafdoas  petit  treafon,  324. 

A  perfon  guilty  of  petit  treaion  may  be  indi£led  of  murder,  325— 
3a8. 

A  perfon  indii^ed  of  petit  treafon  may  be  found  guilty  of  murder, 
328. 

A  wife  or  fervant  joining  with  a  ftrangcr  in  the  murder  may  be  in- 
dided  mthefidhe  imndmcnc,  329. 

jfuterfoits  acatiit  or  attaint  of  petit  treafon  or  ihurdcr  is  a  good  bar 
to  an  indichnent  for  the  other,  329. 

Petit  treaion  it  oufted  of  clergy  b^  the  i  Edw,  VI.  c.  12,  under 
the  denomination  of  murder,  107, 329, 330* 

Petit  treafon  and  murdar  the  tunc  offence  differing  ody  in  degree, 
.33^ 
Though  the  law  tnzkes  a  difference  with  regard  to  the  trial,  336, 

'   337- 

Pofipooed  at  &e  pnyer  of  the  prisoners  upon  affidavits  of  the  ab* 
fence  of  witncfitt,  a»  3. 

Refiifed  to  be  poflponed  upon  fpecial  circumflances,  41. 

•     ♦  ■ 

Bj  7  0^  III,  the  prifoner  is  to  have  prec^fs  to  ^mpel  his  wit- 
nefTes  to  appear^  228. 

And  bis  «itnefles«re  to  be  upon  oath,  231. 

What  number  of  witnefles  fieccHary  in  treafcn,  232 — 239. 

One  witnefs  fufficient  in  coUateral1&£b,  240, 24a* 
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THE    PRINCIPAL    MATTERS, 

(CSe  ttfuUtitm  of  t|em% 

The  word  near  in  ftatutes,  how  to  be  underftood,  57, 58. 

chance-medley^  the  true  notion  of  it,  27  5,  276. 

Murdrum  often  fignifies  an  aoMciananil  antiendy  ezaAed^  iSf t 
282. 

Forciay  die  true  fenfe  of  It,  347,  ^48.  4261 427* 
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And  fold  by  J*  Johnson,  St.  PauP$  Church  lard^ 
Price  Five  Shillings  in  boards, 

ANEW  TRANSLATION  of  ISAIAH;  with 
NOTES  fupplementary  to  thofe  of  Dr.  Lowtk, 
hte  Bi(hop  of  London,  and  containing  Remarks  on  many 
Parts  of  his  Tranflation  and  Notes. 

By  a  LAYMAN. 
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A  LETTER  to  the  Rer.  Dr.  Stvrgks,  Audwr  9i 
SHORT  REMARKS  tn  m  New  Trtnftt'm  4 

.  .  ISAIAH. 

By  MICHAEL  DODSON,  Efq. 
Aodior  of  die  New  Translation  and  Notes. 


) 


'' 


\ 


i 


i 

4 


f 


mm 


^t^mm 


JflMJAFfOM 

A  fipOrt  of  MfM 


3  6105  044  656  655 


